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ADDITIONS  AND  CORRECTIONS. 


/The  reader  is  requested  to  note  these  corrections  in  the  proper  places  referred  to. 

Vol.  1,  p.  17,  line  2  of  §  2,  should  read:  Another  branch,  instead  of  "Another 
breach,  etc." 

Vol.  1,  p.  61,  6  lines  from  the  bottom,  read,  ten  years,  etc.,  instead  of  "two 
years,  etc." 

Vol.  1,  page  525,  last  13  lines  of  page  should  read  as  follows :  Instead  of  insert- 
ing in  the  body  of  the  copy  of  the  summons  published;  the  notice  of  the  time  and 
place  where  the  complaint  has  been  filed,  it  is  customary  to  give  this  information  in 
a  notice  appended  to  the  copy  of  the  complaint  as  published.     See  Post,  528,  §  9. 

This  practice  is  regular,  and  is  approved  by  high  authority.  Cooh  v.  Kelsey,  19 
N.  Y.  (5  Smith)  412.     This  notice  may  be  in  the  following  form : 

Notice  appended  to  Summons. 
To  the  Defendant,  T.  Z. : 

Take  notice,  That  the  complaint  in  this  action  was  filed  in  the  office  of  the  clerk 
of  the  court,  at  ,  in  the  county  of  ,  in  the  State  of  New  York, 

on  day  of 

(_Date.) 

(Signature  and  address  of  Attorney.) 

Vol.  3,  page  4,  line  2  from  bottom,  should  read,  to  be  first  tried,  instead  of  "  to  the 
fi.rst  trial." 

Since  pages  257,  258,  259  of  vol.  4  were  stereotyped,  §  11  of  the  Code  has  been 
amended  by  ch.  322  of  Laws  of  1874,  by  adding  at  the  end  thereof  as  follows:  "No 
appeal  shall  be  hereafter  taken  to  the  Court  of  Appeals  from  any  judgment  or  order, 
granting  or  refusing  a  new  trial,  where  the  amount  of  the  judgment  or  subject-matter  in 
controversy  in  the  action  or  proceeding  does  not  exceed  five  hundred  dollars,  exclusive 
of  the  costs  therein,  unless  the  general  term  of  the  court  from  whose  decision  or  deter- 
mination such  appeal  shall  be  taken,  shall,  by  an  order  to  be  entered  in  its  minutes, 
state  that  there  is  involved  some  questions  of  law  which  ought  to  be  reviewed  in 
the  Court  of  Appeals.  In  actions  not  founded  upon  contract,  where  the  judgment 
appealed  from  is  for  the  defendant,  the  amount  claimed  in  the  complaint  shall  be 
deemed  the  amount  of  the  subject-matter  of  the  controversy.  But  nothing  in  this 
provision  contained  shall  apply  to  actions  or  proceedings  affecting  the  title  to  real 
estate,  or  an  interest  therein," 
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This  volume  completes  the  work,  so  far  as  it  relates  to  the 
general  practice  at  law  or  in  equity.  It  presents  the  general  chai-ae- 
teristics  or  features  of  the  practice  in  both  classes  of  actions,  from  the 
first  commencement  of  an  action  down  to  the  final  appeal  in  the  court 
of  last  resort.  It  is  designed  to  point  out  the  manner  of  obtaining 
a  decision  and  judgment,  and  the  proper  mode  of  enforcing  it ;  as 
well  as  the  method  of  reviewing  all  eiTors  that  may  have  occurred  in 
the  course  of  the  numerous  proceedings  in  an  action. 

The  preface  to  the  first  volume  shows  what  is  comprehended  in  the 
plan  of  the  work ;  and  an  examination  of  these  four  volumes  will 
show  how  far  the  object  in  view  has  been  attained. 

One  subject  of  inquiry  is  of  importance  to  the  profession,  and  that 
relates  to  the  size  and  cost  of  the  work.  If  the  work  is  unnecessarily 
large  and  expensive,  it  furnishes  just  ground  of  complaint ;  while,  on 
the  other  hand,  if  it  is  meager  and  incomplete,  it  will  be  deemed  of 
little  value. 

If  the  entire  profession  were  requested  to  answer  the  question,  "  what 
is  the  usual  defect,  or  the  real  ground  of  objection  urged  against  works 
on  practice,"  the  general  answer,  if  one  were  made,  would  probably 
be,  "  They  are  sufficiently  full  upon  such  points  as  are  familiar  to 
every  lawyer  of  any  experience ;  but  are  of  little  value  upon  such 
points  as  are  difficult  of  solution,  and  as  to  which,  the  authorities  are 
not  readily  found.  In  the  present  work  it  has  been  the  constant  efEort 
to  present  the  largest  number,  and  the  greatest  variety  of  important 
points  of  practice,  and  to  sustain  them  by  references  to  the  latest  stat-  ■ 
utes  and  decisions. 

If  a  question  shall  be  made  by  any  of  the  profession  as  to  the 
extent  of  the  work,  the  person  objecting  is  requested  to  examine  the 
volumes,  and  then  point  out  what  matters  he  judges  could  have  prop- 
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erly  been  omitted  in  a  work  on  practice.  And,  in  reference  to  this 
entire  subject,  it  may  be  proper  to  say,  that,  according  to  the 
writer's  judgment,  no  work  is  objectionable  merely  on  account  of  its 
size,  if  it  contains  nothing  but  what  is  valuable  in  the  particular  work, 
and  if  it  also  contains  the  greatest  quantity  and  variety  of  legal  prin- 
ciples and  authorities,  conveniently  arranged. 

In  short,  the  real  object  in  view  is  to  furnish  information,  and  this 
cannot  be  done  without  taking  such  space  as  is  required  for  that  pur- 
pose. 1^0  author  who  regards  his  own  interests,  or  his  reputation, 
will  venture  to  make  a  needlessly  large  work ;  nor,  on  the  other  hand, 
will  he  offer  a  meager  sketch,  which  is  useless  to  the  practicing  law- 
yer, or  the  j  udge,  and  of  little  value  even  as  a  manual  for  a  student. 

To  complete  the  entire  work  will  require  a  discussion  of  the  rules 
of  practice  in  special  proceedings,  and  in  actions  in  special  characters, 
as  has  been  mentioned  in  the  preface  to  the  first  volume.  And,  in 
relation  to  this  subject,  it  ought  to  be  remarked  that  the  important 
changes  in  the  statutes,  and  the  accumulation  of  late  decisions  abso- 
lutely require  a  careful  examination  and  a  full  discussion  of  this 
Ijranch  of  the  practice. 

If  errors  or  defects  are  observed  in  the  work  by  the  profession,  a 
prompt  mention  of  the  fact  will  be  most  welcome ;  and,  so,  if  any 
additions  or  alterations  can  be  made  with  advantage,  a  suggestion  of 
the  point  will  confer  a  valued  favor. 

In  conclusion,  it  is  enough  to  say  in  relation  to  the  work,  that  no 
claim  is  made  beyond  the  fact  that  a  sincere  and  laborious  effort  has 
been  made  to  furnish  a  work  that  shall  be  worthy  of  the  profession 
for  whose  use  it  is  designed. 

The  balance  of  the  work,  which  will  be  comprised  in  two  volumes, 
is  in  a  forward  state,  and  will  be  furnished  with  the  same  promptness 
as  the  preceding  volumes.  The  mechanical  part  of  the  work  speaks 
for  itself,  and  is  an  evidence  of  the  liberality  of  the  publishers,  as  well 
as  of  the  skill  of  the  stereotypers  and  printers. 

WILLIAM  WAIT. 

Albast,  June,  1874. 
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PAET   XI. 

ENFOECEMENT    OF  JUDGMENTS,  DECREES  AND 

ORDERS. 


CHAPTER  I. 

EXECUTIOK  AND  OTHER  MODES. 
ARTICLE  I. 

EXECUTION  IIT    GENERAL. 

Section  1.    Nature  and  kinds  of  execution. 

a.  In  general.  When  tlie  riglit%  and  liabilities  of  the  several 
parties  to  an  action  have  been  finally  determined  by  a  judgment 
or  decree,  the  next  step  on  the  part  of  the  successful  party  is  to 
proceed  to  the  enforcement  of  the  judgment  by  the  proper 
process.  The  nature  of  the  process  must  depend  on  the  nature 
of  the  relief  avrarded  by  the  judgment.  Thus  the  successful 
party  may  be  entitled  to  an  execution,  to  a  writ  of  assistance,  to 
process  for  contempt,  to  a  precept  for  costs,  or  it  may  be  that 
the  appointment  of  a  referee  or  a  receiver  to  carry  the  provisions 
of  the  judgment  into  eflFect  may  be  proper  and  necessary. 
Whatever  may  be  the  nature  of  the  relief  awarded,  the  court 
has  the  power  to  issue  all  necessary  process  to  carry  its  judg- 
ments or  decrees  into  effectual  execution.  The  character  of  the 
different  kinds  of  process,  the  cases  in  which  each  may  issue, 
and  the  practice  and  proceedings  peculiar  to  each  will  be  dis- 
cussed in  this  chapter. 

5.  Executions  defined  and  classified.  In  practice,  an  execu- 
tion may  be  defined  as  a  judicial  writ  founded  on  a  judgment 
obtained  in  a  civil  action,  and  issued  in  behalf  of  the  party 
recovering  the  judgment,  for  the  purpose  of  carrying  it  into 
effect.  Under  the  Code  there  are  but  three  kinds  of  execution  : 
one  against  the  property  of  the  judgment  debtor,  another  against 
Ms  person,  and  the  third  for  the  delivery  of  the  possession  of 
real  or  personal  property,  or  such  delivery,  with  damages  for 
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the  withliolding  of  the  possession.  Each  of  these  three  kinds  of 
execution  is  deemed  the  process  of  the  court,  although  not 
attested  by  its  seal,  or  subscribed  by  its  clerk,  or  by  any  judicial 
officer.     Code,  §  286. 

Section  2.  What  may  Ibe  enforced  by  execution. 

a.  Final  judgments  only.  It  is  only  actual  final  judgments 
that  may  be  enforced  by  execution.  A  mere  order  for  judg- 
ment, although  judgment  may  afterward  be  perfected  thereon, 
will  not  authorize  the  issuing  of  an  execution.  See  Banlc  of 
Rochester  v.  Emerson,  10  Paige,  115,  359  ;  Bicknell  v.  Byrnes, 
23  How.  486 ;  Golh  v.  Thornton,  8  id.  QQ ;  and  see  DeAgreda 
V.  Mantel,  1  Abb.  130. 

6.  Judgments  for  the  payment  of  money,  or  the  delivery  of 
property.  In  order  to  authorize  the  issuing  of  an  execution  the 
judgment  must  not  only  be  actual  and  final,  but  it  must  also 
require  the  payment  of  money,  or  the  delivery  of  real  or  per- 
sonal property.  If  the  judgment  requires  the  performance  of 
any  other  act,  a  certified  copy  of  the  judgment  must  be  served 
upon  the  party  against  whom  it  is  rendered ;  or  upon  the  party 
who  is  required  by  its  terms  to  obey  it ;  and  obedience  may  be 
enforced  by  process  for  contempt.  Code,  §  285.  But,  if  the 
judgment  directs  the  payment  of  money,  or  the  delivery  of  prop- 
erty, and  also  requires  the  performance  of  some  other  act,  the 
part  requiring  the  payment  of  money,  or  the  delivery  of  prop- 
erty, must  be  enforced  by  execution.  Gray  v.  Coolc,  24  How. 
432  ;  People  v.  Conover,  6  Abb.  220.     See  2  R.  S.  442  (353),  §  22. 

To  authorize  the  issuing  of  an  execution,  it  is  not  necessary 
that  the  judgment  should  require  payment  of  money  to  the  suc- 
cessful party  in  person.  Thus  a  decree  of  the  court  that  the 
plaintiff  have  judgment  for  a  specified  amount  against  the 
defendant,  and  that  the  defendant  pay  the  money  into  court  to 
await  its  further  order  and  to  be  distributed  according  to  law,  is 
a  judgment  which  may  be  enforced  by  execution.  Orav  v.  Cooh 
24  How.  432. 

_  c  Judgments  unsatisfied  of  record.  It  is  also  essential  to  the 
right  to  issue  an  execution,  that  the  judgment  upon  which  it  is 
i^A  S  ^T  ^""^  ^^^^  satisfied  of  record.  Aclcerman  v.  AcTcermam. 
14  Abb.  229.  No  execution  can  issue  upon  a  judgment  which 
has  been  satisfied  by  the  filing  of  a  certificate,  as  prescribed  by 
the  Revised  Statutes,  -2  R.  S.  362,  §§  26,  27,  even  though  the 
satisfaction  is,  for  any  cause,  voidable.     In  such  cases  the  satis- 
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faction  must  be  vacated  by  the  court  before  the  execution  can 
issue.  lb.     See  Fx)ot  v.  Dillaye,  65  Barb.  521. 

But  the  fact  that  a  judgment  has  been  satisfied  in  part  will 
not  bar  the  issuing  of  an  execution  to  collect  the  remainder ; 
nor  will  the  recovery  of  a  second  judgment  be  a  bar  to  an  execu- 
tion on  the  first,  to  obtain  satisfaction  fbr  the  debt.  Howard  v. 
Hkeldon,  11  Paige,  558  ;  Andrews  v.  8'mitJi,  9  Wend.  53  ;  Mum- 
ford  V.  Stocker,  1  Cow.  178.  Thus,  where  a  judgment  recovered 
in  one  suit  is  set  off  in  another,  and  a  second  judgment  is  ren- 
dered for  the  balance  remaining  after  satisfying  the  demand  of 
the  plaintiff'  in  tlie  second  suit,  an  execution  may  still  issue  for 
the  collection  of  the  balance  of  the  first  judgment,  not  extin- 
guished by  being  used  as  a  set-off,  notwithstanding  the  facts  that 
such  judgment  has  been  satisfied  in  part,  and  that  the  remainder 
has  been  again  made  the  foundation  of  a  second  judgment.  Dmy 
V.  Russell,  5  Wend.  129.    See  Millard  v.  WMtaTcer,  5  Hill,  408. 

The  fact  that  a  defendant  has  been  arrested  on  an  execution 
against  the  person,  issued  out  of  an  inferior  court,  will  not  be  a 
bar  to  another  execution  against  the  person  issued  out  of  a 
superior  court.  Thus,  where  an  execution  has  been  issued 
against  the  person  in  the  marine  court,  and  the  defendant  has 
been  discharged  by  that  court,  the  plaintiff  may  issue  a  new 
execution  out  of  the  common  pleas,  upon  the  filing  of  a  tran- 
script in  the  office  of  the  county  clerk.  OinocMo  v.  Figari,  4 
E.  D.  Smith,  227;  S.  C,  2  Abb.  185.  See  Hall  v.  McMaTion,  10 
Abb.  319. 

d.  Judgment  on  debt  payable  in  installments.  When  the 
debt  for  which  a  judgment  is  recovered  is  not  all  due,  or  is  pay- 
able in  installments,  and  the  installments  are  not  all  due,  execu- 
tion may  issue  on  the  judgment  for  the  collection  of  such  install- 
ments as  have  become  due.  The  execution  in  such  cases  is  in 
the  usual  form,  except  that  it  must  have  indorsed  upon  it,  by  the 
person  issuing  it,  a  direction  to  the  sheriff  to  collect  the  amount 
due  on  the  judgment,  with  interest  and  costs.  This  amount  must 
be  specified  in  the  direction.  The  satisfaction  of  this  execution 
does  not  discharge  the  judgment,  which,  on  the  contrary,  remains 
as  security  for  the  payment  of  the  remaining  installments. 
Whenever  any  of  these  become  due,  the  attorney  may,  in  like- 
manner,  issue  an  execution,  as,  of  course,  for  their  collection. 
Code,  §  384.  Thus,  where  the  maker  of  certain  notes  has  con- 
fessed judgment  for  the  purpose  of  securing  an  indorser  against 
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loss,  and  one  of  the  notes  has  become  due  and  is  unpaid,  the 
indorser  may,  in  the  manner  above  specilied,  issue  an  execution 
for  the  full  amount  of  the  judgment,  with  directions  to  the  sheriff 
to  collect  only  the  amount  for  which  he  is  then  liable  ;  and,  as 
his  liability  becomes  absolute  upon  the  other  notes,  may,  in  like 
manner,  issue  other  executions  with  directions  to  collect  the 
amount  of  such  liability.    Monell  v.  Smith,  5  Cow.  441. 

e.  Judgments  of  inferior  courts.  When  the  transcript  of  a 
judgment  rendered  in  a  justice's  court  has  been  filed  and 
docketed  in  the  office  of  the  county  clerk,  the  judgment  there- 
upon becomes  a  judgment  of  the  county  court,  and  is  enforced 
in  the  same  manner  as  judgments  of  that  court.  Code,  §  63  ;  Id., 
§  64,  subd.  13 ;  §  68 ;  OinocMo  v.  Figari,  4  E.  D.  Smith,  227 ; 
S»C.,  2  Abb.  185  ;  Martin  v.  Mayor,  etc.,  of  New  TorTc,  11  id. 
295  ;  S.  C,  20  How.  86.  See  Brush  v.  Lee,  34  How.  283  ;  S.  C, 
3  Abb.  N.  S.  204  ;  36  N.  Y.  (9  Tiflf.)  49  ;  1  Trans.  App.  m. 

f  Judgments  against  married  women.  The  Code  provides 
that  an  execution  may  issue  against  a  married  woman,  and  that 
it  shall  direct  the  levy  and  collection  of  the  amount  of  the  judg- 
ment against  her  from  her  separate  property,  and  not  otherwise. 
Code,  §  287.  But  an  execution  against  a  married  -W-oman  can 
issue  only  to  enforce  a  judgment  at  law  against  her ;  and  the 
execution  can  reach  only  property  in  which  she  has  a  legal 
estate,  and  which  is  of  such  a  nature  as  to  be  liable  to  levy  and 
sale  under  execution,  in  the  same  manner  as  if  she  were  sole. 
Charles  v.  Lowenstein,  2.6  How.  29.  A  judgment  against  a 
married  woman  for  costs  may  be  levied  and  collected  out  of  her 
separate  estate,  but  not  otherwise.  Code,  §  274.  And  such 
judgment  may  be  enforced  by  an  execution  issuing  out  of  the 
court  in  which  the  judgment  was  rendered.  Moncrief  v.  Ward, 
25  How.  94  ;  S.  C,  16  Abb.  354,  note.  If  the  separate  estate  of  ■ 
the  married  woman  is  so  situated  that  it  cannot  be  reached  by 
execution,  and  some  proceeding  other  than  the  issuing  of  an 
execution  is  necessary  to  its  appropriation  to  the  satisfaction  of 
the  judgment,  such  proceedings  should  be  commenced  in  the 
supreme  court,  as  jurisdiction  in  such  proceedings  is  expressly  : 
conferred  on  that  court  only.  lb.  See  Code,  §  274.  The  nature 
and  form  of  the  execution  that  may  issue  against  a  married  ■ 
woman  will  be  noticed  hereafter. 

g.  Judgments    against   executors  or  administrators.     The  - 
Eevised  Statutes  declare  that  no  execution  shall  issue  upon  a 
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judgment  against  an  executor  or  administrator,  until  an  account 
of  his  administration  shall  have  been  rendered  and  settled,  or 
unless  on  an  order  of  the  surrogate  who  appointed  him  ;  and 
that  where  an  account  has  been  rendered  to  the  surrogate  by 
such  executor  or  administrator,  execution  shall  issue  only  for 
the  sum  that  shall  have  appeared  on  the  settlement  of  such 
account  to  have  been  a  just  proportion  of  the  assets  applicable 
to  the  judgment.  3  R.  S.  88  (90),  §  32  ;  Olmsted  v.  YredenhurgTi, 
10  How.  215  ;  Mills  v.  TTtursby,  2  Abb.  432  ;  S.  C,  12  How.  385. 

Section  3.  When  an  execution  may  issue. 

a.  General.  Writsof  execution,  under  the  Code,  maybe  issued 
by  the  party  in  whose  favor  judgment  has  been  given,  or,  in 
case  of  his  death,  by  his  personal  representatives  duly  appointed, 
at  any  time  within  five  years  after  the  entry  of  judgment.  Code, 
§  283.  After  the  lapse  of  five  years  from  the  entry  of  judgment, 
the  right  to  issue  an  execution,  as  of  course,  ceases,  and  an 
execution  can  then  issue  only  on  leave  of  court,  obtained  on  a 
motion  made  upon  due  notice  to  the  adverse  party;    Code,  §  284. 

While  a  party  may  delay  the  issuing  of  an  execution  for  five 
years  after  the  entry  of  a  judgment  in  his  favor,  without  preju- 
dicing his  right  to  the  process,  there  are  few  cases  in  which  such 
delay  will  not  be  prejudicial  to  the  enforcement  of  the  judgment. 
As  a  general  rule,  it  is  essential  that  an  execution  should  issue 
on  a  judgment  as  speedily  as  possible,  even  when  it  is  clearly 
improbable  that  any  thing  can  be  immediately  realized  thereon. 
The  issuing  and  the  return  of  an  execution  are  both  necessary 
steps  to  lay  the  foundation  for  proceeding  supplementary  to 
execution,  or  to  proceedings  in  the  nature  of  a  creditor' s  bill ; 
and  if  the  nature  of  the  judgment  is  such  that  it  may  be  enforced 
by  an  execution  against  the  person  of  judgment  debtor,  it  is 
equally  important  that  an  execution. against  the  property  should 
be  first  issued  and  returned.  The  importance  of  having  a  right, 
at  all  times,  to  resort  to  all  the  remedies  which  the  law  affords 
against  dishonest  debtors,  and  without  the  delays  arising  from 
technicalities,  will  be  readily  appreciated  by  all  who  are  engaged 
in  practice.  On  the  other  hand,  the  premature  issuing  of  an  exe- 
cution may  result  in  some  of  the  evils  sought  to  be  avoided. 

&.  Filing  and  signing  of  judgment  roll.  To  authorize  the 
issuing  of  an  execution,  the  judgment  roll  should  not  only  be 
signed,  but  it  must  be  actually  filed  with  the  clerk.  JBarrie  v. 
Dana,  20  Johns.  307  ;  Townshend  v.  Wesson,  4  Duer,  342 ;  Maco^m^ 
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lerx.  Mayor,  etc.,  of  New  York,  17  Abb.  35  ;  Chichester  v.  Cande, 
3  Cow.  39  ;  OlMe  v.  Clute,  4  Denio,  2il  ;  Morris  v.  Patchin,  24 
N.  Y.  (10  Smith)  394.  But  an  execution  issued  before  the  judg- 
ment roll  is  filed  is  not  absolutely  void,  and  it  cannot  be 
impeached  as  prematurely  issued  by  either  the  judgment  debtor 
or  by  any  person  claiming  under  him  by  virtue  of  an  assignment 
executed  after  the  filing  of  the  roll,  or  by  a  judgment  creditor 
vyhose  judgment  was  perfected  subsequent  to  such  filing.  Small 
V.  McChesney,  3  Cow.  19  ;  Jones  v.  Porter,  6  How.  286  ;  Clute  v. 
Clute,  4  Denio,  241 ;  Clute  v.  Clute,  3  id.  263.  The  execution  so 
issued  is,  however,  invalid  as  against  an  execution  issued  before 
such  filing  when  issued  on  a  prior  judgment  roll  duly  filed,  even 
where  both  judgment  rolls  were  filed  and  both  executions  issued 
on  the  same  day.  Marvin  v.  HerricJc,  5  Wend.  109.  The  law 
will  not  notice  the  fractions  of  a  day  as  between  the  parties,  in 
order  to  determine  whether  the  judgment  record  was  filed  before 
execution  issued,  unless  to  prevent  actual  injustice.  Small  v. 
McChesney,  3  Cow.  19 ;  Clute  v.  Clute,  3  Denio,  263 ;  Blyden- 
lurgh  V.  Cotheal,  4  N.  Y.  (4  Comst.)  418  ;  S.  C,  5  How.  200 ;  3 
Code  E,.  216. 

An  execution  is  issued  when  it  has  been  delivered  to  the  sheriff 
with  the  intent  that  it  shall  be  served  as  soon  as  -  circumstances 
will  permit.  An  execution  may  be  in  the  hands  of  the  sheriff 
and  yet  not  be  issued.  Thus,  where  an  execution  is  placed  in 
the  hands  of  a  sheriff  with  directions  that  he  indorse  it  as  received 
as  of  a  subsequent  day,  and,  in  such  instances,  the  execution  is 
not  regarded  as  issued  until  that  day.  An  execution  so  delivered 
to  the  sheriff,  before  the  judgment  roll  is  signed -or  filed,  is  not 
irregular,  if  the  time  fixed  for  the  indorsement  of  its  receipt  is 
the  day  on  which  the  record  is  actually  signed  and  filed.  Wal- 
ters V.  Sykes,  22  Wend.  566.  If,  however,  the  execution  had  been 
unqualifiedly  delivered  to  the  sheriff,  it  would  have  been  issued 
by  that  act.  lb. 

G.  Docketing  of  judgment.  An  execution  cannot  regularly 
issue  on  a  judgment  for  the  payment  of  money  before  such  judg- 
ment has  been  docketed.  Code,  §§  287,  289.  See  Stouten- 
hurgh  v.  Yandenburgh,  7  How.  229  ;  StepJtens  v.  Browning,  1 
Code  R.  123  ;  Be  Agreda  v.  Mantel,  1  Abb.  130,  135. 

d.  Where  Judgment  is  against  personal  representatives.  As 
has  been  stated  in  a  preceding  section,  no  execution  can  issue 
against  an  executor  or  administrator  until  an  account  of  his 
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administration  shall  have  been  rendered  and  settled,  unless  on  an 
order  of  the  surrogate  who  appointed  him.  2  R.  S.  88  (90),  §  32. 
The  provisions  of  the  Revised  Statutes  in  respect  to  executions 
against  executors  and  administrators  are  still  in  force.  OlT/isted 
V.  YandenhurgJi,  10  How.  215.  The  mode  of  applying  for  an 
order  directing  execution  to  issue  against  an  executor  or  adminis- 
trator will  be  considered  in  a  subsequent  section.  See  2  R.  S. 
116  (120),  §  19;  Marine  BanTc  of  Chicago  v.  Van  Brunt,  49  N. 
Y.  (4  Sick.)  160  ;  Code,  §  376 ;  Mills  v.  Thurshy,  12  How.  385  ; 
S.  C,  2  Abb.  432  ;  Mount  v.  Mitchell,  31  N.  Y.  (4  Tiff.)  356  ;  S. 
C,  19  Abb.  1 ;  Matter  of  Estate  of  Thompson,  41  Barb.  237 ; 
S.  C,  1  Redf.  490  ;  and  see  sections  4,  5,  post. 

e.  In  case  of  death  of  judgment  debtor.  Where  a  party  dies 
after  judgment  rendered  against  him,  but  before  execution  issued 
thereon,  the  statute  declares  that  the  remedy  shall  not  be  sus- 
pended on  the  judgment  by  reason  of  the  non-age  of  any  heir 
of  the  deceased  debtor,  but  prohibits  the  issuing  of  an  execution 
on  the  judgment  until  the  expiration  of  one  year  from  the  death 
of  the  party  against  whom  the  judgment  was  rendered.  See  2 
R.  S.  368  (381),  §27  ;  Nichols  v.  Chapman,  9  Wend.  452.  These 
statutory  provisions  do  not,  however,  arrest  proceedings  on  an 
execution  already  issued,  but  merely  prohibit  its  issue  for  a  lim- 
ited time,  and  their  operation  is  restricted  to  cases  where  the 
defendant  dies  before  execution  issued.  Wood  v.  Morehouse,  45 
N.  Y.  (6  Hand)  368.  The  operation  of  the  statute  is  also  restricted 
to  cases  where  a  sole  defendant  dies  after  judgment  and  before 
execution,  or  where  the  plaintijff  seeks  to  take  the  property  of  a 
deceased  defendant ;  and  the  statute  does  not  apply  to  cases 
where  the  judgment  is  against  a  deceased  defendant  together  with 
others,  and  satisfaction  is  sought  out  of  the  property  of  the  other 
defendants.     Bay  v.  Rice,  19  Wend.  644. 

Executions  to  sell  real  estate  cannot  be  issued  after  the  death 
of  a  sole  defendant,  without  an  opportunity  for  heirs  and  terre- 
tenants  to  be  heard  ;  and  the  judgment  must  be  revived  against 
them.  Wood  v.  Morehouse,  45  N.  Y.  (6  Hand)  368.  The  mode 
of.  obtaining  an  execution  to  enforce  a  judgment  against  a 
deceased  judgment  debtor  will  be  discussed  hereafter.  See  sec- 
tion 5,  post,  10 ;  Marine  Bank  of  Chicago  v.  Yan  Brunt,  49 
N.  Y.  (4  Sick.)  160  ;  Wood  v.  Morehouse,  45  N.  Y.  (6  Hand)  368  ; 
Code,  §  376  ;  Laws  of  1850,  ch.  295. 

/.  In  case  of  death  of  judgment  creditor.    Under  the  Code, 
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prior  to  1866,  if  a  plaintiff  died  after  judgment  in  his  favor  and 
before  execution  issued,  no  execution  could  issue  upon  the 
application  of  his  personal  representatives,  and  the  remedy  was 
not  by  execution,  but  by  an  action  in  the  nature  of  a  scire  facias 
under  section  428  of  the  Code.  See  Ireland  v.  LitcTifleld,  22  How. 
178  ;  S.  C,  8  Bosw.  634 ;  Jay  v.  Martine,  2  Duer,  654 ;  Wheeler 
V.  Daldn,  12  How.  537 ;  Bellinger  v.  Ford,  21  Barb.  311 ;  Thurs- 
ton V.  King,  1  Abb.  126.  See  Nims  v.  Sabine,  44  How.  252. 
But,  since  the  amendment  of  section  283  of  the  Code  in  1866,  the 
personal  representatives  of  a  deceased  judgment  creditor  have 
all  the  rights  to  the  remedy  by  execution  vrhich  the  creditor  had 
while  living. 

g.  Where  judgment  is  against  corporation  of  city  of  Hew 
York.  It  is  provided  by  statute  that  no  execution  shall  be  law- 
fully levied  upon  any  property  of  the  corporation  of  the  city  of 
New  York,  until  after  ten  days'  notice  in  writing  of  the  issuing 
of  the  execution  shall  have  been  given  to  the  comptroller  of  the 
city,  by  either  the  party  adverse  in  interest,  his  agent,  attorney 
or  sheriff.  Laws  of  1860,  ch.  379,  §  5.  In  order  to  authorize  the 
issuing  of  such  execution,  the  legislature  must  have  authorized 
the  supervisors  to  raise  by  tax  the  amount  necessary  to  satisfy 
the  judgment;  the  comptroller  must,  in  anticipation  of  the 
revenue  to  .be  so  derived,  have  actually  raised  the  money  on 
the  bonds  of  the  mayor,  aldermen  and  commonalty  of  the  city, 
and  have  refused  payment  of  the  judgment  for  two  days  after 
written  demand,  unless  the  amount  of  the  judgment  has  not 
been  included  in  the  annual  report  or  budget  of  the  comptroller 
in  the  next  tax  levy  passed  by  the  legislature  after  the  recoveif 
■of  the  judgment.  Laws  of  1865,  ch.  646,  §  5.  The  provisions 
of  this  act  do  not  apply  to  judgments  on  contracts  made  before 
the  act  took  effect.  Hadfield  v.  Mayor,  etc.,  of  If.  T.,  2  Abb. 
:N.  S.  95 ;  S.  C,  6  Rob.  501  —  and  the  act  itself  has  been  pro- 
nounced unconstitutional.  lb. 

h.  Where  proceedings  are  stayed  pending  appeal.  Where 
an  appeal  has  been  taken  from  a  judgment,  and  proceedings 
.have  been  stayed  pending  the  appeal,  no  execution  can  regularly 
issue  on  the  judgment  until  a  formal  judgment  on  the  appeal 
has  been  entered  by  the  clerk.  The  stay  of  proceedings  will  not 
be  removed  so  as  to  enable  the  respondent  to  issue  execution  \ 
upon  the  judgment  appealed  from  by  a  decision  of  the  appeal 
announced  orally  and  entered  by  the  clerk.    Bowman  y  Tall- 
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man,  19  Abb.  84 ;  S.  C,  28  How.  482  ;  2  Rob.  632 ;  3  id.  633.  But 
an  execution  issued  after  such  decision,  entered  on  the  minutes, 
and  before  the  entry  of  judgment,  is  merely  irregular  and  not 
void.  lb. 

Section  4.  leaye  to  issue  execution,  when  necessary. 

a.  After  the  expiration  of  five  years  from  the  entry  of  judg-% 
ment.  No  application  for  leave  to  issue  an  execution  need  be 
made  until  after  the  lapse  of  five  years  from  the  rendition  of 
judgment ;  and,  if  an  execution  has  been  issued  within  that 
time,  no  application  to  issue  a  second  execution  is  necessary. 
Wilgus  V.  Bloodgood,  33  How.  289  ;  Code,  §  284.  But,  after  a 
lapse  of  five  years  from  the  entry  of  judgment,  an  execution 
can  be  issued,  in  the  first  instance,  only  by  leave  of  court,  upon 
motion,  with  due  notice  to  the  adverse  party.     Code,  §  2S4. 

5.  On  judgment  against  deceased  judginent  debtor.  Where  a 
party  to  an  action  has  died  after  judgment  rendered  against  him 
and  before  execution  issued,  no  execution  can  issue  against  his 
estate  until  leave  has  been  granted  by  a  surrogate  and  by  the 
proper  court  of  law.  Code,  §  376  ;  Laws  of  1850,  ch.  295 ; 
Marine  Bank  of  Chicago  v.  Van  Brunt,  49  N.  Y.  (4  Sick.)  160  ; 
Wood  V.  Morehouse,  45  N.  Y.  (6  Hand)  368  ;  Alden  v.  OlarJc,  11 
How.  209  ;  Frink  v.  Morrison,  13  Abb.  80. 

c.  On  official  bonds.  Leave  to  issue  an  execution  must  be 
obtained  where  it  is  sought  to  enforce  a  judgment  against  a  pub- 
lic officer  on  his  official  bond.  Lewis  v.  Ball,  6  Cow.  583 ; 
People  V.  Birdsall,  20  Johns.  297 ;  People  v.  Matthewson,  id. 
300. 

d.  After  hanJcrupff  s  discharge.  Where  a  judgment  has  been 
obtained  against  a  defendant  in  an  action,  and  the  judgment 
debtor  has  subsequently  obtained  his  discharge  as  an  insolvent 
debtor,  no  execution  can  issue  on  the  judgment  until  the  dis- 
charge has  been  declared  invalid.  The  question  of  validity  will 
not  be  tried  on  affidavits.  Monroe  v.  Upton,  6  Lans.  255; 
Dresser  v.  Bhufeldt,  7  How.  85  ;  Stuart  v.  Salhinger,  14  Abb. 
291;  Manhattan  Oil  Co.  v.  Thorn;  Wall  v.  Thorn,  idi.,  note; 
Rich  V.  Salinger,  11  Abb.  344.  The  proper  mode  of  test- 
ing the  validity  of  the  discharge  is  by  action  on  the  judgment. 
&mith  V.  Paul,  20  How.  97 ;  Rich  v.  Salinger,  11  Abb.  344. 
But  if  the  discharge  has  been  adjudged  invalid,  the  plaintiff 
may  issue  execution,  of  course,  if  five  years  have  not  elapsed 
since  the  entry  of  judgment,  and  on  leave  of  court,  if  five  years 
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have  elapsed,     ^mall  v.  WTieaton,  4  E.  D.  Smith,  427 ;  S.  C, 
.  2  Abb.  316.   See  Browne  v.  Bradley,  5  Abb.   141 ;    Gardner  '. 
V.  Lay,  2  Daly,  113. 

e.  Effect  of  issuing  execution  without  leave.  The  effect  of 
issuing  an  execution  after  the  lapse  of  five  years  from  the  entry 
♦  of  judgment,  without  first  obtaining  leave  of  court,  is  not  to 
render  the  execution  void,  but  merely  voidable,  and  subject  to 
be  set  aside  in  the  discretion  of  the  court..  To  enable  the  judg- 
ment debtor  to  show  b,  prima  facie  right  to  the  favor  of  the  court, 
he  must  show  that  the  execution  was  issued  without  leave,  and 
after  the  expiration  of  five  years,  and  that  he  has  neither  con- 
sented to  the  issuing  of  the  execution,  nor  been  guilty  of  lachea 
in  asking  that  it  be  set  aside.  BanTc  of  Oenesee  v.  Spencer,  18 
N.  Y.  (*  Smith)  150 ;  Winebrener  v.  Johnson,  7  Abb.  N.  S.  202; 
Bellinger  v.  Ford,  21  Barb.  311.  An  execution  may  issue  at 
any  time  without  leave  of  court,  on  the  written  consent  of  the 
judgment  debtor.     Hulbut  v.  Fuller,  3  Code  E.  55. 

Section  5.  Leave,  how  obtained. 

a.  Application  for  leave,   when  made.    An  application  for 
leave  to  issue  an  execution,  under  .section  284  of  the  Code,  should 
in  no  case  be  made  until  five  years  after  the  entry  of  judgment ' 
have  expired,  as  Ipave  granted  before  that  time  is  both  unneces- 
sary and  unavailing.    Wilgus  v.  Bloodgood,  33  How.  289  ;  Field 
V.  Paulding,  1  Hilt.  187  ;   S.  C,  3  Abb.  139.     The  application! 
must  be  made  within  twenty  years  from  the  entry  of  Judgment, '" 
unless  the  moving  party  is  prepared  to  show  that  payments  have 
been  made  upon  it,  or  that  written  acknowledgments  have  been 
given  within  twenty  years,  to  repel   the  presumption  of  pay- 
ment.   Kennedy  v.  Mills,  4  Abb.  132. 

5.  Where  made.  The  application  for  leave  to  issue  an  execu- 
tion must  be  made  to  the  court  by  which  the  judgment  was  ren- 
dered, if  a  court  of  record,  or  if  the  judgment  was  recovered'in  a 
court  of  justice  of  the  peace,  or  in  a  justice's  or  othfer  inferior 
court  in  a  city,  and  docketed  in  the  office  of  the  clerk  of  the 
county,  the  application  must  be  to  the  county  court  of  the  county 
where  the  judgment  was  rendered,  or*if  in  New  York  city,  to 
the  court  of  common  pleas.     Code,  §  284. 

c.  On  what  notice.    The  application  for  leave  to  issue  an 
execution  must  be  on  personal  notice  to  the  adverse  party,! 
unless  he  be  absent  or  a  non-resident,  or  cannot  be  found,  to 
make  such  service,  in  which  case  service  may  be  made  by 
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publication,  or  in  such  other  manner  as  the  court  shall  direct. 
Code,  §  284. 

d.  On  what  papers.  The  Code  provides  that  leave  to  issue  an 
execution  shall  not  be  given  unless  it  be  established  by -the  oath 
of  the  party  or  other  satisfactory  proof  that  the  judgment  or 
some  part  thereof  remains  unsatislied  and  due.    Code,  §  284. 

e.  Opposing  the  application.  On  the  hearing  of  the  applica- 
tion the  judgment  debtor  may  appear  and  oppose  the  granting  of 
the  motion.  If  the  judgment  debtor  denies  that  there  is  any  thing 
due  On  the  judgment,  or  asserts  that  less  is  due  than  is  claimed, 
the  court  v?ill  order  a  reference  to  determine  the  facts.  Kennedy 
V.  Mills,  4  Abb.  132;  Lee  v.  Wat/dns,  13  How.  178;  S.  C,  3 
Abb.  243.  The  only  inquiry  on  the  application  is,  whether  the 
judgment,  or  any  part  thereof,  has  been  satisfied.  The  validity 
of  the  judgment  cannot  be  attacked  on  the  motion.  Lee  v. 
WatMns,  13  How.  178;  S.  C,  3  Abb.  243. 

So  long  as  the  amount  due  on  the  judgment  is  undisputed  the 
right  to  an  execution  is  a  legal  one,  and  the  judgment  debtor 
cannot  urge  in  opposition  to  a  motion  for  leave  to  issue  an 
execution  that  he  has  counter  demands  against  the  judgment 
creditor  which  he  claims  to  set  off  against  the- judgment,  whether 
such  counter  demands  have  been  reduced  to  a  judgment  or  not. 
Betts  V.  Garr,  26  N.  Y.  (6  Smith)  383. 

/.  Hemedy,  where  leave  is  denied.  When  the  facts  upon 
which  a  judgment  creditor  applies  for  leave  to  issue  an  execu- 
tion are  undisputed,  the  court  has  no  discretion  to  exercise,  and 
must  grant  the  order  applied  for,  The  creditor  in  such  a  case  is 
as  much  entitled  to  an  execution  as  he  was  originally  entitled 
to  his  judgment ;  and  should  the  court  refuse  to  grant  leave  to 
issue  the  execution,  the  order  will  be  appealable  as  affecting  a 
substantial  right.  Betts  v.  Garr,  26  K.  Y.  (12  Smith)  383.  But 
where  the  facts  upon  which  the  motion  is  made  are  disputed,  an 
order  denying  leave  to  issue  an  execution  is  discretionary,  and 
not  appealable.  SMoman  v.  Strauss,  52  N.  Y.  (7  Sick.)  404. 
The  proper  remedy  for  the  judgment  creditor,  in  the  latter  case, 
is  to  apply  to  the  court,  under  section  71  of  the  Code,  upon 
afladavits  disclosing  the  questions  to  be  litigated,  for  leave  to 
bring  an  action  upon  his  judgment.  lb. 

g.  Where  judgment  debtor  has  died  before  execution.  Where 
the  death  of  a  defendant  has  occurred  between  judgment  and 
execution,  and  the  judgment  creditor  seeks  satisfaction  of  his 
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judgment  out  of  the  property  of  the  deceased,  the  proceedings 
to  obtain  leave  to  issue  execution  are  not  governed  by  section 
284  of  the  Code,  but  by  those  provisions  of  that  act  included 
between  section  375  and  381,  as  modified  by  the  additional 
requirements  of  chapter  295  of  the  Laws  of  1850. 

Before  the  execution  can  issue  to  sell  the  real  estate  of  the 
deceased,  an  opportunity  must  be  given  for  heirs  and  terre- 
tenants  to  be  heard,  and  the  judgment  must  be  revived  against 
them.     Wood  v.  Morehouse,  45  N.  Y.  (6  Hand)  368. 

The  Code  provides  that,  incase  of  the  death  of  a  judgment  debtor 
after  judgment,  the  heirs,  devisees,  or  legatees  of  the  judgment 
debtor,  or  the  tenants  of  the  real  property  owned  by  him,  and 
affected  by  the  judgment  may,  after  the  expiration  of  three  years 
from  the  time  of  granting  letters  testamentary,  or  of  administra^ .] 
tion,  upon  the  estate  of  the  testator  or  intestate,  be  summoned 
to  show  cause  why  the  judgment  should  not  be  enforced  against 
the  estate  of  the  judgment  debtor  in  their  hands  respectively; 
and  the  personal  representatives  of  a  deceased  judgment  debtor 
may  be  so  summoned  at  any  time  within  one  year  after  their 
appointment.  Code,  §  376.  The  form  of  the  summons  and  the 
mode  of  its  service  are  prescribed  by  section  377  of  the  Code. 
The  summons  must  be  accompanied  by  an  affidavit  of  the  per- 
son subscribing  it,  that  the  judgment  has  not  been  satisfied'  to 
his  knowledge,  information  and  belief,  and  must  specify  the 
amount  due  thereon.  Code,  §  378.  At  any  time  within  twenty 
days  from  the  service  of  the  summons,  the  party  summoned 
may,  by  answer,  deny  the  judgment,  or  set  up  any  defense 
thereto  which  has  arisen  subsequent  to  the  judgment.  Code, 
§  379.  See  Gibson  v.  Van  Derzee,  14  Abb.  N.'s.  Ill ;  Berlin  v. 
Ball,  48  Barb.  442.  The  party  issuing  the  summons  may  demur 
or  reply  to  the  answer,  and  the  party  summoned  may  demur  to 
the  reply  ;  and  the  issues  may  be  tried,  and  judgment  may  be 
given  m  the  same  manner  as  in  an  action,  and  enforced  by 
execution,  or  the  application  of  the  property  charged  to  the 
payment  of  the  judgment  may  be  compelled,  by  attachment  if 
necessary.  Code,  §280.  See,  ante.  Vol.  3,  p.  600,  §  5.  But  before 
the  execution  can  issue,  even  where  these  proceedings  have  been 
had,  the  leave  of  the  surrogate  must  be  also  obtained.  Marind  < 
BanTc  of  Chicago  v.  Van  Brunt,  49  N.  Y.  (4  Sick.)  160  The  court 
of  law  adjudges  the  legal  rights  of  the  partie%,  and  that  the  creditoi 
IS  legally  entitled  to  enforce  the  judgment  against  property  in  pos- 
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session  of  tte  parties  to  the  proceeding.  The  surrogate  passes  npon 
the  right  of  the  creditor  in  view  of  the  conflicting  or  equal  claims 
of  others  upon  the  estate.  The  order  in  which  these  several  adju- 
dications are  made  is  immaterial ;  but  the  execution  cannot 
issue  without  the  order  and  permission  of  both  tribunals.  lb. ; 
Wood  V.  Morehouse,  45  N.  Y.  (6  Hand)  368 ;  Alden  v.  ClarTi^ 
11  How.  209- ;  FrinTc  v.  Morrison,  13  Abb.  80 ;  Laws  of  1850, 
oh.  295.  These  proceedings  will  be  considered  more  in  detail, 
and  the  appropriate  forms  given  in  a  subsequent  volume.  See 
Proceedings  by  and  against  Next  of  Kin,  Heirs,  etc. 

Section  6.  Who  may  issue  the  execution. 

a.  Attorney.  The  execution  to  enforce  a  judgment  rendered 
in  an  action  mayHbe  issued  either  by  the  successful  party  or  his 
attorney.  Code,  §  289.  In  practice,  the  execution  is  usually 
subscribed  by  the  attorney  of  record,  although  it  may  be  issued 
in  the  name  of  an  attorney  other  than  the  one  by  whom  the 
judgment  was  recovered.  CooTc  v.  Dicker  son,  1  Duer,  679  ; 
TJiorp  V.  Fowler,  5  Cow.  446  ;  Ayrault  v.  CJiamherlain,  26 
Barb.  83,  87. 

5.  By  the  county  cleric.  Where  a  judgment  has  been  recov- 
ered in  a  justice's  court  and  a  transcript  thereof  docketed  vdth 
the  county  clerk,  execution  thereon  can  be  issued  by  the  county 
clerk  only.  Code,  §  64,  subd.  18.  Bfl.t  in  the  city  and  county  of 
New  York  a  judgment  recovered  in  an  inferior  court,  to  the 
amount  of  $25,  or  over,  exclusive  of  costs,  becomes  a  judgment  of 
the  court  of  the  common  pleas,  on  the  docketing  of  a  transcript 
in  the  oflBce  of  the  clerk  of  that  county,  and  is  enforced  in  the 
same  manner  as  a  judgment  rendered  in  the  latter  court.  Code, 
§  68.  Thus,  where  a  transcript  of  a  judgment  in  a  district  court 
of  the  city  of  New  York  has  been  docketed  with  the  clerk  of 
the  court  of  common  pleas,  the  execution  will  be  properly  issued 
by  the  attorney  of  the  party  in  whose  favor  the  judgment  is 
rendered,  as  the  exception  contained  in  section  68  of  the  Code 
exempts  such  judgments  from  the  operation  of  subdivision 
13  of  section  64  of  that  act,  and  leaves  the  judgment  to  be 
enforced  as  an  ordinary  judgment  of  the  court  of  common  pleas, 
namely,  by  an  execution  issued  by  the  party  or  his  attorney. 
Brush  V.  Lee,  36  N.  Y.  (9  Tiff.)  49  ;  S.  C,  34  How.  283  ;  1  Trans. 
App.  66  ;  3  Abb.  N.  S.  204  ;  McDonald  v.  0'Fl.ynn,  2  Daly,  42. 

c.  By  executor.  Prior  to  1866,  it  was  well  settled  that  on  the 
death  of  a  judgment  creditor,  his  executor  could  not  issue  an 
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execution  in  the  name  of  his  testator,  but  might,  by  action  in  the 
nature  of  a  scire  facias,  obtain  an  execution,  issued  in  his  own 
name,  under  which  he  might  enforce  the  judgment  hj  levy  on  any' 
lands  which  the  defendant  held  when  the  j  udgment  was  docketed. 
Thurston  v.  King,  1  Abb.  126  ;  Wheeler  v.  Bakin,  13  How.  537 ; 
Jayy.  Martine,  2  Duer,  654 ;  Ireland  v.  Litchfield,  22  How.  178; 
S.  C,  8  Bosw.  634 ;  Bellinger  v.  Ford,  21  Barb.  811.  But  a 
resort  to  an  action  in  the  nature  of  a  scire  facias  is  no  longer 
necessary,  and  the  personal  representatives  of  a  deceased  judg- 
ment creditor  may  issue  an  execution,  as  of  course,  at  any  timef 
within  five  years  from  the  rendition  of  the  judgment.  Code,  § 
283,  as  amended  in  1866. 

Section  7.  To  whom  issued. 

a.  In  general.  The  Code  provides  that  when  the  execution  is 
against  the  property  of  a  judgment  debtor  it  may  be  issued  to 
the  sheriff  of  any  county  where  the  judgment  is  docketed.  When 
it  requires  the  delivery  of  real  or  personal  property,  it  must  be 
issued  to  the  sheriff  of  the  county  where  the  property  or  some 
part  thereof  is  situated.  Executions  may  be  issued,  at  the  same 
time,  to  different  counties.  Code,  §  287.  An  execution  against 
the  person  of  the  judgment  debtor,  may  be  issued  to  the  sheriff 
of  any  county  within  the  jurisdiction  of  the  court.     Code,  §288. 

h.  Sheriff  out  of  office.  When  a  sheriff,  who  has  executed  an 
attachment  against  the  defendant  in  an  action,  has,  by  reason  of 
the  expiration  of  his  term  of  office,  ceased  to  act  as  such  before 
the  plaintiff  has  obtained  his  judgment  and  issued  his  execution, 
the  execution  must,  nevertheless,  be  directed  and  delivered  to 
the  old  sheriff,  and  not  to  his  successor  in  office.  McKay  v.  nar- 
rower, 27  Barb.  463 ;  American  Exchange  Bank  v.  Morris  Cand  I 
and  Banking  Co.,  6  Hill,  362.     See  2  R.  S.  438  (457),  §  69.  1 

c.  On  judgment  against  sheriff.  If  the  execution  issues  on  a 
i  udgment  against  the  sheriff  or  against  the  sheriff  and  others, 
the  execution  should  be  issued  to  the  coroner  of  the  proper 
county,  or  to  any  person,  not  a  party  to  the  suit,  who  may  be 
designated  by  the  court  in  term,  by  an  order  entered  on  the 
minutes,  or  by  any  judge  of  the  court  in  vacation,  by  an  ordwii 
indorsed  on  the  execution.  2  E.  S.  441  (460),  §  84  ;  id.  864  (377)i  J 
§  11 ;    Carpenter  v.  Stilwell,  11  IN".  Y.  (1  Kern.)  61 ;  Code,  §  289.    • 

Section  8.  Form  of  execution. 

a.  In  general.  The  Code  provides  that  the  execution  must  be 
directed  to  the  sheriff,  or  coroner  when  the  sheriff  is  a  party  or  ^ 
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interested,*  subscribed  by  the  party  issuing  it  or  h.is  attorney,  and 
must  intelligibly  refer  to  the  judgment,  stating  the  court,  the 
county  where  the  judgment  roll  or  transcript  is  filed,  the  names 
of  the  parties,  the  amount  of  the  judgment,  if  it  be  for  money, 
and  the  amount  actually  due  thereon,  and  the  time,  of  docketing 
in  the  county  to  which  the  execution  is  issued,  and  must  contain, 
substantially,  the  following  requirements  : 

1.  If  it  be  against  the  property  of  the  judgment  debtor,  it 
shall  require  the  officer  to  satisfy  the  judgment  out  of  the  per- 
sonal property  of  such  debtor,  and  if  sufficient  personal  property 
cannot  be  found,  out  of  the  real  property  belonging  to  him 
on  the  day  when  the  judgment  was  docketed  in  the  county,  or  at 
any  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands  of 
personal  representatives,  heirs,  devisees,  legatees,  tenants  of  real 
property,  or  trustees,  it  shall  require  the  officer  to  satisfy  the, 
judgment  out  of  such  property. 

3.  If  it  be  against  the  person  of  the  judgment  debtor,  it  shall 
require  the  officer  to  arrest  such  debtor,  and  commit  him  to  the 
jail  of  the  county,  until  he  shall  pay  the  judgment  or  be  dis- 
charged according  to  law. 

4.  If  it  be  for  the  delivery  of  the  possession  of  real  or  personal 
property,  it  shall  require  the  officer  to  deliver  the  possession  of 
the  same,  particularly  describing  it  to  the  party  entitled  thereto, 
and  may,  at  the  same  time,  require  the  officer  to  satisfy  any  costs, 
damages,  or  rents  and  profits  recovered  by  the  same  judgment, 
out  of  the  personal  property  of  the  party  against  whom  it  was 
rendered,  and  the  value  of  the  property  for  which  the  judgment 
was  recoverd  to  be  specified  therein ;  if  a  delivery  thereof  can- 
not be  had,  and  if  suffi(»ient  personal  property  cannot  be  found, 
then  out  of  the  real  property  belonging  to  him  on  the  day  when 
the  judgment  was  docketed,  or  at  any  time  thereafter,  and  shall 
in  that  respect  be  deemed  an  execution  against  property.  Code, 
§289. 

Those  matters  of  form  which  are  peculiar  to  the  several  kinds 
of  execution  authorized  by  the  Code  will  be  fully  noticed  else- 
where, the  object  of  this  section  being  to  point  out  such  matters 
only  as  are  equally  applicable  to  all  executions. 

The  execution  must  conform  to  the  judgment  in  all  essential 
particulars.  '  Oerry  v.  Post,  13  How.  118  ;  ^an  v.  Saddlemire, 
8  Wend.  676  :  Jackson  v.  Page,  4  Wend.  585  ;  Baldwin  v.  Kim- 
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met,  16  Abb.  353  ;  S.  C,  1  Rob.  109.     A  trifling  variance  will 
not,  however,  invalidate  it  or  the  proceedings  tinder  it.  lb. 

Executions,  although  issued  by  an  attorney,  are  still  deemed 
the  process  of  the  court,  and  should  be  in  the  name  of  the  people, 
although,  as  this  is  not  required  by  the  Code,  an  execution  not 
issued  in  the  name  of  the  people  is  ecLually  valid.  ParTc  v. 
Church,  5  How.  381  ;  S.  C,  1  Code  E.  N.  S.  47.  The  execution 
is  a  direction  to  the  sheriff  to  execute  the  judgment  of  the  court, 
and  should  inform  him  what  that  judgment  is,  the  place  where 
it  is  to  be  found,  the  time  from  which  it  is  a  lien,  the  names  of  the 
parties,  and  whether  it  is  to  be  executed  on  the  property  or  tlie 
person  of  the  defendant.  Formerly  an  execution  issued  out  of 
the  court  was  under  seal,  tested  in  the  name  of  the  chief  justice 
or  first  judge,  and  was  subscribed  by  the  judge.  All  these 
formalities  are  now  dispensed  with.  Code,  §  S86.  An  execution 
•which  contains  only  the  requirements  of  the  Code  is  sufficient. 
ParTt  V.  Church,  5  How.  381 ;  Fake  v.  Edgerton,  5  Duer,  681 ; 
S.  C,  3  Abb.  229.  See  Pierce  y.  Craine,  4  How.  257;  S.  C,  3 
Code  E.  21. 

The  execution  must  issue  out  of  the  court  in  which  the  judg- 
ment was  rendered,  or  it  will  be  wholly  void.  Clarke  v.  Miller, 
18  Barb.  269  ;  Field  v.  Paulding,  3  Abb.  139  ;  S.  C,  1  Hilt.  187. 
See  DominicTc  v.  Eacker,  3  Barb.  17. 

The  Code  requires  that  the  execution  shall  be  subscribed  by 
the  party  issuing  it  or  his  attorney.  Code,  §  289.  As  has  been 
shown  in  a  preceding  section,  it  is  not  essential  that  it  should  be 
signed  by  the  attorney  of  record,  but  may  be  signed  and  issued 
by  any  other  attorney.  If  issued  on  a  judgment  of  a  justice 
of  the  peace  which  has  been  docketed  by  the  county  clerk,  tlie 
execution  must  be  signed  by  the  count/clerk,  unless  the  judg- 
ment was  docketed  in  the  city  and  county  of  New  York,  in  which 
case  the  judgment  becomes  a  judgment  of  the  court  of  common 
pleas,  and  the  execution  may  properly  be  signed  by  the  attorney. 
Code,  §  64,  subd.  13  ;  id.,  §  68.    See,  ante,  pp.  4,  13.  ■    . 

&:  Execution  against  joint  debtors.     Where  an  action  has 
been  commenced  against  two  or  more  persons  jointly  indebted 
upon  any   joint  obligation,   contract  or  liability,  and  process    , 
has  been  served  on  one  or  more,  and  an  answer  put  in,  the  judg- 
ment, if  in  favor  of  the  plaintiff,  must  be  against  all  the  defend-   '■ 
ants,  in  the  same  manner  as  if  all  had,  been  served  with  process.    ' 
2  E.  S.  377  (391),  §  1.     Execution  upon  such  judgment  must  be 
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issued  in  form  against  all  the  defendants,  but  theattorney  issuing 
it  must  indorse  upon  it  tlie  names  of  such  of  the  defendants  as 
were  not  served  with  a  summons,  and  must  direct  that  it  be  not 
served  upon  the  person  of  any  defendant  whose  name  is  so 
indorsed  on  the  execution,  and  that  it  be  not  levied  upon  the  sole 
property  of  any  such  defendant.  2  R.  S.  377  (392),  §§  3,  4.  See, 
also,  Code,  §§  136,  375. 

c.  On  judgment  by  confession.  Executions  upon  judgments 
taken  by  confession  may  be  issued  and  enforced  in  the  same 
manner  as  upon  judgments  entered  in  other  cases.  But  when 
the  debt  for  which  the^  judgment  is  recovered  is  not  all  due,  or 
is  payable  in  installments,  and  the  installments  are  not  all  due, 
the  execution  may  issue  upon  such  judgment  for  the  collection 
of  such  installments  as  have  become  due.  The  execution  should 
be  in  the  usual  form,  but  should  have  indorsed  upon-  it,  by  the 
party  issuing  it,  a  direction  to  the  sheriff  to  collect  the  amount 
due  on  the  judgment  with  interest  and  costs,  which  amount  must 
be  stated,  with  interest  thereon  and  the  costs  of  said  judgment. 
Other  executions  may  issue  in  the  same  form  and  manner  on  the 
remaining  installments  as  they  become  due.     Code,  §  384. 

d.  Indorsement  on  execution.  In  addition  to  the  indorsement 
which  the  law  requires  upon  an  execution  in  particular  cases, 
all  executions  must  be  indorsed  with  the  title  of  the  cause,  and 
the  name  and  address  of  the  party  issuing  it.  Rule  13,  Sup. 
Ot.  It  should  also  direct  the  collection  of  interest  on  the  amount 
recovered  from  the  time  of  recovering  the  same,  until  the  amount 
is  paid.    ^2  R.  S.  364  (377),  §  9. 

When  a  judgment  has  been  recovered  for  a  debt  secured  by 
mortgage  of  real  estate,  or  for  any  part  of  such  debt,  and  an 
execution  has  been  issued  thereon,  the  plaintiff's  attorney  must 
indorse  upon  the  execution  a  brief  description  of  the  premises 
mortgaged,  referring  to  the  page  and  book  of  the  record  in  which 
such  mortgage  is  recorded,  witli  a  direction  to  the  sheriff  not  to 
levy  such  execution  upon  the  said  premises  or  any  part  thereof. 
2  R.  S.  368  (382),  §§  81,  32. 

In  addition  to  the  indorsements  to  be  made  upon  the  execution 
by  the  party  issuing  it  in  the  cases  mentioned  in  this  section,  it 
is  the  duty  of  the  officer,  to  whom  it  is  directed,  to  indorse  thereon, 
the  year,  month,  day,  and  hour  of  the  day  in  which  he  received 
the  execution.  2  R.  S.  364  (377),  §  10. 
YoL.  lY.— 3 
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Form  of  indorsement  on  ordinary  money  execution. 
Execution  to  county. 

A.  B., 

Attorney  for 
Levy  as  within  directed,  the  sum  of  dollars,  with  interest 

from  the  day  of  >  18    ,  besides  your  fees  and  pound- 

age, and  return  this  execution  within  sixty  days  after  its  receipt 
by  you,  to  the  clerk's  office  of  the  county  of 
^  ^.  -t$.. 

Attorney  for 
Rec'd  ,  187     ,  at  o'clock,    m.  m. 

Y.Z.,  Sheriff, 

By  ,  Ms  Deputy. 

e.  Mistakes,  irregularities  and  amendments.  Any  mere 
technical  variance  between  the  judgment  and  execution  may  be 
disregarded,  or  cured  by  amendment,  if  it  is  not  calculated  to 
mislead.  Swan  v.  Saddlemire,  8  Wend.  676  ;  Jackson  v.  Ander- 
son, 4  id.  474 ;  Jackson  v.  Page,  id.  585 ;  Jackson  v.  Walker, 
id.  463  ;  Neilson  v.  Neilson,  5  Barb.  565 ;  Pierce  v.  Graine,  4 
How.  257 ;  S.  C,  3  Code  R.  21  ;  Park  v.  Church,  5  How.  381; 
S.  C,  1  Code  E.  N.  S.  47 ;  Hutchinson  v.  Brand,  9  N.  Y.  (5  Seld.) 
208.  But  defects  in  the  execution  which  cannot  be  deemed 
mere  irregularities,  such  as  the  issuing  of  it  out  of  the  wrong 
court,  cannot  be  amended,  and  the  process  is  wholly  void. 
Clarke  v.  Miller,  18  Barb.  269. 

Section  9.  Instructions  to  sheriff. 

a.  In  general.  It  is  a  well-established  principle  of  law,  that 
the  attorney  for  the  party  in  whose  favor  process  issues,  may  give 
such  directions  to  the  sheriff  as  will  not  only  excuse  him  from  Ms 
general  duty,  but  bind  him.  The  attorney  issuing  an  execution 
has  power  to  qualify  its  general  effect  by  whatever  special  direc- 
tions he  may  think  proper  to  give.  Both  the  process  and  the  law 
which  conveys  authority  under  it  are  for  the  benefit  of  the 
party  in  whose  behalf  it  is  issued,  and  it  is  a  general  rule  that  a 
party  may  dispense  with  an  entire  law  which  is  intended  for  Ms 
aid  and  protection.  Root  v.  Wagner,  30  N.  Y.  (8  Tiff.)  9  ;  Read, 
V.  French,  28  N.  Y.  (1  Tiff.)  285  ;  Corning  v.  Southland,  3  Hill, 
552 ;  McKinley  v.  Tucker,  6  Lans.  214  ;  Gorham  v.  Gale,  Y  Cow. 
T39.  Thus,  the  attorney  has  power,  under  his  general  authority, 
to  direct  the  sheriff  as  to  the  time  and  manner  of  enforcing  the 
execution.  Gorham  v.  Gale,  7  Cow.  739  ;  Walters  v.  Sykes,  23 
Wend.   566.     So  the  plaintiff  or  his  attorney,  or  the  assignee  of 
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the  judgment  creditor,  may,  where  judgment  is  recovered  against 
several  defendants,  and  execution  issued  against  all,  direct  the 
amount  of  the  judgment,  or  any  thing  less  than  the  whole 
amount,  to  be  made  out  of  the  property  of  all  or  either  of  the 
defendants.  Root  v.  Wagner,  30  N.  Y.  (3  Tiflf.)  9  ;  Godfrey  y. 
OiUbons,  22  Wend.  569.  So,  the  plaintiff  or  his  attorney  may, 
by  instructions  to  the  officer  holding  an  execution,  waive  the 
right  to  its  return  within  the  time  fixed  by  statute.  McKinley 
V.  Tucker,  6  Lans.  214.  Or  may  direct  him  to  indorse  upon  the 
execution,  as  the  date  of  its  receipt,  a  day  subsequent  to  the 
day  in  which  it  was  actually  placed  ih  his  hands.  Walters  v. 
SyTces,  22  Wend.  566. 

The  party  in  whose  favor  the  execution  is  issued  may  also 
specify  by  what  deputy  the  process  shall  be  served,  and, 
at  common  law,  may  designate  a  person  to  act  as  special 
deputy.  Ford  v.  Leche,  6  Ad.  &  E.  699  ;  Hamilton  v.  Dalziel, 
2  W.  Black.  952. 

In  all  cases  where  the  plaintiff  or  his  attorney  instructs  the 
officer  holding  an  execution  to  depart  from  the  line  of  duty 
which  his  process  and  the  law  impose  upon  him,  he  renders  the 
officer  a  mere  agent  of  the  party,  provided  always  that  the  officer 
follows  or  attempts  to  follow  the  instructions  so  given.  MicMes 
\.  Hart,  1  Denio,  548  ;  Sheldon  Y.Payne,  7  N.  Y.  (3  Seld.)  453  ; 
S.  C,  10  N.  Y.  (6  Seld.)  398 ;  Acker  v.  Ledyard,  8  Barb.  514; 
Oorliam  v.  Oale,  6  Cow.  467  ;  McKinley  v.  Tucker,  6  Lans.  214. 
When  such  instructions  are  given  to  a  deputy,  and  are  acted  on, 
the  deputy  ceases  to  be  the  servant  of  the  sheriff  and  becomes 
the  agent  of  the  party,  and  the  sheriff  is  no  longer  answerable 
for  his  acts  or  defaults.  lb. 

Where  the  deputy  departs  from  the  line  of  his  official  duty 
in  the  service  of  an  execution,  it  is  not  necessary,  in  order  to  free 
the  sheriff  from  liability  for  his  acts,  that  the  deviation  from 
duty  was  in  consequence  of  express  instructions  from  the  party 
or  his  attorney,  if  either  of  the  latter  have  subsequently  adopted 
or  ratified  the  acts  of  the  deputy.  Corning  v.  Southland,  3 
Hill,  552 ;  McKinley  v.  Tucker,  6  Lans.  214. 

In  order  that  any  communication  made  to  a  deputy  shall  have 
the  effect  of  discharging  his  principal  from  liability  for  his  acts, 
the  instructions  must  have  been  such  as  to  debar  the  exercise 
of  his  judgment  and  discretion.  If  the  communication  was 
mere  information  or  advice,  the  better  to  enable  him  to  discharge 
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his  duty,  the  sheriff  will  not  thereby  be  discharged.     Tuttle  y. 
Cook,  15  Wend.  274. 

The  party  in  whose  favor  an  execution  is  issued  is  under 
no  obligation  to  notify  the  sheriff  that  the  defendant  resides 
or  has  property  within  the  county  ;  and  even  where  the  giving 
of  such  notice  would  have  enabled  the  sheriff  to  collect  the 
amount  of  the  judgm9nt,  the  omission  to  do  so  forms  no  excuse 
for  the  sheriff's  negligence  in  not  collecting  it.  Tomlinson  v. 
Bowe,  Hill  &  Denio,  410. 

Section  10.  Eeturn. 

a.  By  wTiom  and  to  whom  made.  The  officer  to  whom  an 
execution  has  been  delivered  is  required  by  statute  to  make  a 
return  of  his  proceedings  thereon,  to  the  clerk  with  whom  the 
record  of  judgment  is  filed,  within  sixty  days  from  receipt 
of  the  execution.  2  K.  S.  440  (459),  §  77;  Code,  §  290.  It  has 
been  intimated  that  if  an  officer  dies  before  the  return  of  pro- 
cess executed  by  him,  the  return  may  be  made  by  his  personal 
representatives.  See  Cairns  v.  8mit7i,  8  Johns.  337.  But  it  is 
expressly  provided  by  statute,  that  whenever  a  vacancy  shall 
occur  in  the  office  of  sheriff  of  any  county,  the  under-sheriff 
shall  in  all  things  execute  the  office  of  sheriff  of  the  county 
until  a  sheriff  shall  be  elected  or  appointed,  and  duly  qualified. 
1  E.  S.  379  (352),  §  72.  See  Simonds  v.  Gatlin,  2  Cai.  61; 
Callendar  v.  Olcott,  1  Mich.  344  ;  Boardman  v.  Halliday,  10 
Paige,  223  ;  Ward  v.  Storey,  18  Johns.  120  ;  Jackson  v.  Collins, 
3  Cow.  89  ;  Paddock  v.  Cameron,  8  id.  212.  And  in  case  the 
office  of  under-sheriff  is  also  vacant  at  the  same  time,  the  duties 
of  the  office  devolve  upon  the  coroner  of  the  county.  1  K.  S. 
380  (353),  §  78.     See  Paddock  v.  Cameron,  8  Cow.  212. 

h.  When  to  he  made.  The  Code  provides  that  the  execution 
shall  be  returnable,  within  sixty  days  after  its  receipt  by  the 
officer,  to  the  clerk  with  whom  the  record  of  judgment  is  filed. 
Code,  §  290.  The  time  allowed  for  the  return  of  the  execution 
is  for  the  benefit  of  the  sheriff,  to  prevent  an  action  or  compul- 
sory proceedings  against  him,  before  he  has  had  a  reasonable 
time  to  execute  the  process  {Renaud  v.  O'Brien,  35  JST.  Y. 
(8  Tiff.)  99) ;  and  the  attorney  issuing  the  execution  has  no 
power  to  abridge  that  time  by  any  indorsement  upon  the  pro- 
cess or  otherwise.  Spencer  v.  Cuyler,  17  How.  157 ;  S.  C,  9 
Abb.  382  ;  Farqueharson  v.  Kimhall,  18  How.  33  ;  S.  C,  9  Abb. 
385.    The  sheriff  may,  however,  waive  his  right  to  the  time 
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allowed  by  statute,  and  make  a  return  at  any  time  within  the 
sixty  days,  subject  of  course  to  his  liability  to  all  parties,  who 
may  be  injured  by  an  insufficient  or  improper  performance  of 
Ms  duty  in  executing  the  process.  Renaud  v.  O'Brien^  35  N.  Y. 
(8  TiflF.)  99  ;  Forbes  v.  Waller,  25  N.  Y.  (11  Smith)  430 ;  S.  C, 
25  How.  166  ;  Fake  Y.Edgerton,  6  Duer,  681 ;  S.  C,  3  Abb.  229 ; 
Morange  v.  Edwards,  1  E.  D.  Smith,  414. 

c.  Enlarging  time  to  make  return.  The  party  in  whose  favor 
an  execution  is  issued  may  extend  the  time  for  making  the 
return.  See  HumpJirey  v.  Hathorn,  24  Barb.  278 ;  McKinley  v. 
Fucker,  6  Lans.  214.  So  if  an  officer  levies  on  property  which 
is  claimed  by  a  third  person,  the  court  will,  on  application, 
enlarge  the  time  for  making  a  return,  until  the  right  of  property 
be  tried  between  the  parties,  or  the  sheriff  receives  a  sufficient 
indemnity.  Bayley  v.  Bates,  8  Johns.  184 ;  Williams  v.  Lowndes, 
1  Hall,  579. 

d.  Form  and  contents  of  return.  The  return  must  be  in 
writing  and  signed  by  the  person  executing  it,  and  should  con- 
tain a  statement  of  his  proceedings  on  the  execution.  2  E.  S. 
440  (459),  §  77.  A  return  to  process  is  the  officer's  answer,  touch- 
ing the  execution  of  such  process,  and  is  usually  in  the  form 
of  a  certificate  indorsed  on  the  process.  If  the  execution  was 
served  by  the  sheriff,  the  return  should  be  signed  by  him  ;  if 
served  by  a  deputy,  it  should  be  in  the  name  of  the  sheriff,  with 
the  addition  "by  A.  B.,  his  deputy;"  and  if  the  sheriff  who 
executed  the  process,  is  dead,  the  return  must  be  in  the  name 
of  the  sheriff,  although  made  by  the  under-sheriff.  Simonds  v. 
Catlin,  2  Cai.  61 ;  Ward  v.  Storey,  18  Johns.  120:  A  return  by 
a  deputy  in  his  own  name  is  void.  lb. 

If  the  party  against  whom  the  execution  is'  issued,  has  no 
property  subject  to  execution,  within  the  county,  the  officer  must 
return  that  fact,  and  this  is  sufficiently  done  by  the  indorsement 
of  the  words  "  nulla  hona  "  on  process  over  the  signature  of  the 
sheriff.  So,  if  property  levied  on  under  the  execution  is  so 
heavily  incumbered  with  prior  liens  as  to  be  unavailable,  the 
sheriff  may  make  the  same  return.  The  same  return  will  be 
proper  where  goods  levied  on  have  been  claimed  by  a  third  per- 
son, and  a  sheriff's  jury  have  found  the  title  in  the  claimant,  and 
the  plaintiff  has  refused  a  bond  of  indemnity.  Bailey  v.  Bates, 
8  Johns.  184  ;  Van  Qleefv.  Fleet,  15  id.  147  ;  Lummis  v.  Kasson, 
43  Barb.  373 ;  McFarland  v.  Crary,  6  Wend.  297 ;  Magne  v. 
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Seymour,  5  id.  309  ;  BUvin  t.  BleaMep,  23  How.  124.  If  the 
sheriflf  is  able  to  collect  only  a  part  of  the  moneys  due  on  the 
execution,  he  must  specify  the  amount  made,  and  return  nulla 
bona  as  to  the  residue.  If  he  succeeds  in  making  the  full  amount 
of  the  execution,  he  must  return  that  fact,  or,  what  amounts  to 
the  same  thing,  indorse  the  w;ord  "  satisfied"  on  the  execution 
over  his  signature. 

If  proceedings  on  execution  have  been  stayed  by  security 
given  on  appeal,  the  sheriff  should  return  that  fact. 

Return  of  no  goods  found. 

The  defendant  has  no  goods  or  chattels,  lands  or  tenements, 
within  my  county,  whereof  I  can  make  the  amount  of  the  within 
execution,  or  any  part  thereof.  , 

{Date.)  {Signature  of  sheriff.) 

Return  of  satisfaction  in  part. 

I  have  made  the  sum  of  dollars,  part  of  the  moneys  direc- 
ted to  be  made  upon  the  within  execution  ;  and  I  can  find  no 
goods  or  chattels,  lands  or  tenements,  of  the  within  defendant,  in 
my  county,  whereof  I  can  make  the  residue  of  the  said  execution. 

{Date)  {Signature  of  sheriff.) 

Return  of  execution  when  satisfied. 
I  have  made  the  amount  of  the  within  execution  out  of  the 
goods  and  chattels,  lands  and  tenements,  of  the  within  defendant, 
which  I  have  ready  at  the  day  and  place  within  mentioned,  to 
render  to  the  within  plaintiff  as  T  am  within  commanded  {or  have 
paid  the  same  to  the  within  plaintiff  or  into  court.) 

{Date.)  {Signature.) 

(Or  instead  of  above)  Satisfied. 

{Signature  of  sheriff) 

Where  goods  levied  on  remain  unsold. 

I  have  levied  on  goods  and  chattels  of  the  defendant,  undeJ 
the  vrithin  execution,  which  remain  on  hand  for  want  of  bidders ; 
therefore  I  cannot  have  the  moneys  at  the  day  and  place  within 
mentioned  as  I  am  within  commanded. 

{Date.)  {Signature.) 

Return  of  no  goods  found  where  hut  one  of  two  joint  debtors 

was  served. 
I  can  find  no  goods  or  chattels,  lands  or  tenements,  of  the 
within  defendant  in  my  county  ;  and  no  goods  or  chattels 

of  the_ defendant  owned  by  him  jointly  with  the  said 

of  which  I  can  make  the  amount  of  the  within  execution,  or  any 
part  thereof. 

{Date.)  {Signature  of  sheriff.) 
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Return  of  no  goods  found  on  execution  against  executor  or 

administrator. 

The  within  defendant  has  no  goods  or  chattels  which  were  of 
the  within  named  deceased  at  the  time  of  his  death,  in  his  hands 
to  be  administered  in  my  county,  whereof  I  can  cause  to  be 
made  the  damages  within  mentioned,  or  any  part  thereof. 

{Date. )  {Signature  of  sJierif. ) 

Return  of  execution  stayed  hy  appeal  before  levy. 

I  certify  and  return,  that  after  the  delivery  of  the  said  execu- 
tion to  me,  and  before  levy  thereunder,  the  execution  of  the 
same  was  stayed  by  appeal ;  wherefore  I  could  not  have  the 
moneys  within  mentioned  at  the  return  day  of  such  execution, 
as  I  am  within  commanded. 

{Bate.)  {Signature  of  sheriff .) 

Return  where  proceeding  stayed  after  levy. 

After  the  receipt  of  the  within  execution  by  me,  I  levied  in 
due  form  of  law,  upon  certain  goods  and  chattels  of  the  defend- 
ant ;  but  before  sale  thereof,  the  execution  was  stayed  by  appeal 
{or  by  iniunction),  therefore  I  could  not  make  the  within  moneys 
by  the  day  within  mentioned ;  nevertheless,  I  have  the  said 
goods  and  chattels  in  my  custody,  to  answer  to  the  within  execu- 
tion when  the  said  appeal  shall  be  determined  {or  said  injunction 
is  removed). 

{Date.)  {Signature  of  sheriff .)    . 

Return  where  Judgment  or  execution  is  vacated. 

After  the  receipt  of  the  within  execution  by  me,  I  levied  in 
due  form  upon  certain  goods  and  chattels  of  the  defendant ;  but 
before  sale,  was  served  with  an  order  of  this  court,  duly  certified 
by  the  clerk  of  county,  vacating  the  said  judgment  {or 

setting  aside  the  said  execution).  Therefore  I  have  released  the 
said  goods  and  chattels  from  the  said  levy,  and  cannot  have  the 
within  moneys  at  the  day  and  place  within  mentioned,  as  I  am 
within  commanded. 

{Date.)  {Signature  of  sheriff.) 

Return  of  levy  and  sale  where  there  is  a  controversy  as  to  the 
title  of  the  property. 
On  the  receipt  of  the  within  execution,  I  levied  in  due  form 
of  law  upon  the  following  property,  then  in  possession  of  the 
defendant  in  my  county,  tq  wit :  One  bay  horse,  etc. ;  and  that 
on  the  day  of  ,  at  ,  in  said  county,  I  sold 

the  following  part  of  such  property,  to  wit :  ,  whereby  I 

realized  sufficient  to  pay  the  within  execution,  with  interest 
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and  fees  of  levy  and  sale,  and  thereupon  I  returned  to  the 
defendant  the  balance  of  said  property,  to  wit : 
{Date.)  {Signature  of  sheriff.) 

Return  where  goods  levied  on  are  replevied. 

After  the  coming  to  me  of  the  within  execution  I  levied  in  due 
form  of  law  upon  certain  goods  and  chattels  of  the  within 
defendant ;  but  before  the  sale  thereof  the  same  wer6  replevied 
and  taken  out  of  my  custody  by  ,  one  of  the  coroners 

of  the  within  county,  at  the  suit  of  ,  and  I  can  find  no 

other  goods  or  chattels,  lands  or  tenements,  of  the  within 
defendant,  in  my  county,  whereof  to  make  the  amount  of  the 
within  execution  or  any  part  thereof. 

{Date.)  {Signature  of  sheriff .) 

Return  of  rescue. 

After  the  delivery  of  the  within  execution  to  me  for  service,  I 
proceeded  to  execute  the  same  by  levying  upon  certain  goods 
and  chattels  of  the  defendant,  at  his  dwelling  in  ,  and 

while  taking  the  same  into  my  possession,  under  and  by  virtue 
of  the  within  execution,  I  was  violently  resisted  by  the  said 
defendant  and  one  ,   and   then   and    there   aiding   and 

abetting  the  said  defendant,  who  then  and  there  violently  rescued 
the  said  goods  from  me,  and  I  have  not  been  able  to  find  the 
same  in  my  county  ;  and  I  can  find  no  other  goods  or  chattels, 
lands  or  tenements,  of  the  within  defendant  in  my  county, 
whereof  I  can  make  the  amount  of  the  within  execution,  or  any 
part  thereof. 

{Date.)  {Signature  of  sheriff.) 

Return  of  loss  of  goods  hy  fire. 

By  virtue  of  the  within  execution  I  levied  upon  certain  goods 
and  chattels  of  the  within  defendant,  and  took  the  same  into  my 
custody  ;  but  that  before  the  same  could  be  sold  they  were 
casually  destroyed  by  fire,  without  fault  or  neglect  on  my  part, 
wherefore,  I  cannot  have  the  moneys  within  mentioned  as  I  am 
within  commanded. 

{Date.)  {Signature  of  sheriff.) 

Return  where  the  moneys  realized  have  been   applied  to  the 
payment  of  other  liens. 
I  levied  on  certain  goods  and  chattels  of  the  defendant,  under 
and  by  virtue  of  the  within  execution,  and  duly  sold  the  same. 
On  {or  after)  such  sale,  I  was  duly  notified  that  had  a  lien 

and  claim  upon  said  goods  arid  chattels  to  the  amount  of 
dollars  for  work  and  labor  bestowed  upon  the  same,  and  that  I 
paid  and  discharged  said  lien,  and  have  applied  the  balance  of 
the  proceeds  of  said  sale,  to  wit,  dollars,  on  this  execution, 

and  I  can  find  no  other  goods  or  chattels,  lands  or  tenements  of 
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the  defendant,  whereof  I  can  make  the  balance  of  the  within 
execution,  or  any  part  thereof. 
{Date.)  {Signature  of  sheriff) 

e.  Return  hy  mail.  It  is  provided  by  statute  that  sheriffs, 
under-sheriffs,  and  deputy-sheriffs  may  return  all  process  in 
civU  actions  by  mail,  where  the  officer  making  such  return  resides 
in  a  different  place  from  that  in  which  the  clerk's  office,  to  which 
the  return  is  to  be  made,  is  located,  and  between  which  places 
there  is  a  regular  communication  by  mail ;  but  such  return  to  be 
valid,  must  be  made  as  follows  :  The  process  must  be  inclosed  in 
an  envelope,  properly  directed  and  deposited  in  the  nearest  or 
most  convenient  post-office,  and  the  postage  thereon  prepaid  by 
the  sheriff.    Laws  of  1850,  ch.  225,  §  3. 

f.  Compelling  return.  The  Revised  Statutes  provide  that,  for 
any  neglect  on  the  part  of  an  officer  to  duly  return  any  process 
delivered  to  him,  he  shall  be  liable  to  an  action  aj;  the  suit  of  any 
party  aggrieved  for  the  damages  sustained  by  him,  in  addition  to 
any  other  fine,  punishment  or  proceedings  which  may  be  author- 
ized by  law.  2  R.  S.  440  (459),  §  77.  See  Ledyard  v.  Jones,  7  N.  Y. 
(3  Seld.)  550  ;  BrooTcfield  v.  Remsen,  1  Abb.  Ct.  App.  210  ;  4  Trans. 
App.  278  ;  Bwezey  v.  Lott,  21  N.  Y.  (7  Smith) 481 ;  Peck\.  Hurt- 
hurt,  46  Barb.  559.  They  also  provide  that  when  a  rule  shall 
have  been  entered  in  any  court,  according  to  the  practice  thereof, 
requiring  any  officer  or  other  person  to  whom  any  process  of  such 
court  may  have  been  directed  and  delivered,  to  return  the  same, 
an  attachment  for  disobedience  of  such  rule  may  issue,  according 
to  the  practice  of  the  court,  to  arrest  such  officer  or  person  to 
answer  for  such  disobedience,  without  special  application  to  the 
court.  2  R.  S.  536  (554),  §  6.  Under  these  provisions  of  the 
statute  the  officer  neglecting  to  return  an  execution  is  liable  to  an 
action  or  an  attachment,  at  the  election  of  the  party  aggrieved. 
Wilson  V.  WrigTit,  9  How.  459.  If  the  party  elects  to  compel  a 
return,  he  must  proceed  by  attachment.  The  party  can  avail 
himself  of  this  remedy  only  after  the  expiration  of  the  full  time 
allowed  by  law  for  the  return  of  the  execution.  Spencer  v.  Ouy- 
Ur,  17  How.  157  ;  S.  C,  9  Abb.  382. 

Although  the  Revised  Statutes  provide  for  the  issuing  of  an 
attachment  without  special  application  to  the  court,  that  practice 
is  no  longer  permissible.  Rule  10  of  the  supreme  court  pro- 
vides that,  at  any  time  after  the  day  when  it  is  the  duty  of  the 
sheriff  or  other  officer  to  return  the  execution,  the  judgment 
Vol.  IV.— 4 
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creditor  may  serve  notice  on  the  officer  to  return  the  executioD 
within  tea  days,  or  to  show  cause,  at  a  special  term  to  be  desig- 
nated in  the  notice,  why  an  attachment  should  not  issue  against 
him. 

This  notice  must  be  personally  served  if  the  sheriff  can  be 
found,  otherwise  the  service  may  be  made  by  leaving  a  copy  at 
his  office  during  office  hours.  If  any  person  belonging  to  tlie 
office  is  present,  the  notice  should  be  delivered  to  him,  and  in 
case  the  sheriff  has  neglected  to  file  a  notice  with  the  county 
clerk  of  the  place  where  his  office  will  be  located,  the  notice  may 
be  served  on  him  by  leaving  it  at  the  clerk' s  office  with  the 
county  clerk  or  his  deputy.  Either  mode  of  service  will  be 
deemed  personal  service.  2  R.  S.  285  (296),  §§  55,  57.  The  gen- 
eral provisions  of  the  Code  in  respect  to  the  service  of  papers, 
do  not  apply  to  the  service  of  this  notice.    Code,  §  418. 

If,  after  the  service  of  this  notice,  the  sheriff  neglects  to  make 
the  return  within  ten  days  allowed  for  that  purpose,  and  fails  to 
appear  before  the  court  in  person,  or  by  attorney,  and  show 
good  cause  why  the  attachment  should  not  issue  against  him, 
or  if  he  appears  and  fails  to  render  any  valid  excuse  for  Ms 
neglect,  the  court  will,  on  motion  and  due  proof  of  the  service 
of  the  notice,  and  of  the  failure  to  make  the  return,  issue  an 
attachment  against  him  to  bring  him  up  in  order  that  he  may  be 
punished  for  contempt.  The  proceedings  on  this  motion  will 
be  fully  discussed  under  the  chapter  treating  of  Contempts. 
See  Contempts,  post. 

The  sheriff  may  be  compelled  by  attachment  to  return  process, 
although  it  never  came  into  his  own  hands,  but  onljr  to  the  hands 
of  his  deputy.  People  v.  Brown,  6  Cow.  41  ;  fan  Tassel  v. 
Van  Tassel,  31  Barb.  439.  See  People  v.  Gilleland,  7  Johns. 
555 ;  Peo:ple  v.  Waters,  1  Johns.  Gas.  137.  If,  however,  the  party 
in  whose  favor  the  execution  issued,  or  his  attorney,  have  given 
such  instructions  to  the  deputy,  after  return  day,  as  imply  a 
consent  that  he  may  retain  the  execution,  the  deputy  is  thereby 
made  the  party's  agent,  and  the  liability  of  the  sheriff  for  Ms 
neglect  ceases.  McKinley  v.  TucTcer,  6  Lans.  214 ;  Corning  v. 
Southland,  3  Hill,  552.  The  power  of  the  court  to  compel  the 
sheriff  of  one  county  to  return  an  execution  issued  in  another, 
is  mcident  to  the  authority  to  issue  the  execution  to  such 
county.     Shindler  v.  Blunt,  1  Sandf.  683. 
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Form  of  notice  to  return  execution. 

{Title  of  cause.) 

To  slieriff  of  county : 

Sir  :  You  are  hereby  notified  to  return  the  execution  delivered 
to  you  for  service  in  this  cause,  within  ten  days  after  service  of 
this  notice,  or  show  cause  at  a  special  term  of  this  court,  to  be . 
held  at  the  court-house  in  the  city  of  ,  on  the  day  of 

,  187  ,  at  the  opening  of  the  court,  why  an  attachment 
should  not  issue  against  you  for  neglect  thereof,  with  costs  of 
such  motion.  Yours,  etc., 

{Date.)  A.  B.,  Attorney  for  Plaintiffs. 


g.  Further  return.  Whether,  after  the  sheriff  has  made  a 
return,  the  court  has  power  to  order  a  further  return  is  not 
settled.  Shindler  v.  Blunt,  1  Sandf.  683  ;  Davis  v.  Weyburn,  1 
How.  153. 

Ji.  Effect  of  failure  to  indorse  return.  The  omission  of  the 
sheriff  to  indorse  upon  an  execution  the  proper  return  before  it 
is  filed,  is  a  mere  irregularity,  and  does  not  affect  the  substan- 
tial rights  of  tlie  judgment  creditor.  If  the  execution  is  required 
as  the  basis  of  some  future  proceeding,  the  sheriff  may  be  com- 
pelled to  indorse  the  proper  return  thereon  nunc  pro  tunc. 
Hall  V.  Ayer,,  19  How.  91 ;  S.  C,  9  Abb.  220  ;  Winebrener  v. 
Johnson,  7  Abb.  N.  S.  202. 

i.  Canceling  and  amending  return.  The  court  may,  in  a 
proper  case,  permit  an  execution  to  be  taken  from  the  files,  and 
the  return  thereon  canceled.  Barker  v.  Binninger,  14  N.  Y. 
(4  Kern.)  270  ;  James  v.  Ourley,  48  N.  Y.  (8  Sick.)  163  ;  Flana- 
gan V.  Tinen,  53  Barb.  587 ;  S.  C,  37  How.  130.  So  the  court 
may  order  or  permit  an  amendment  of  a  return  in  any  other 
respect,  even  after  an  action  has  been  commenced  against  a 
sheriff  for  a  false  return.  People  v.  Ames,  35  N.  Y.  (8  Tiff.) 
482  ;  Adams  v.  Smith,  5  Cow.  280. 

Section  11.  Wrongful  executions  and  liaMIity  therefor. 

a.  Where  judgment  has  leen  extinguished.  Where  a  judg- 
ment creditor  seizes  a  debtor's  goods,  under  an  execution  issued 
on  a  judgment  which  has  been  extinguished  by  a  valid  discharge 
in  bankruptcy,  the  creditor  thereby  becomes  a  trespasser,  even 
though  he  had  no  knowledge  of  the  discharge.  RucTcman  v. 
Cowell,  1  N.  Y.  (1  Comst.)  505  ;  S.  C,  7  N.  Y.  Leg.  Obs.  7.  So 
where  an  execution  issues  on  a  judgment  which  the  sheriff  has 
paid,  in  pursuance  of  a  fine  imposed  upon  him  by  the  court  for 
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'  Execution,  where  judgment  is  merely  erroneous  —  Upon  whom  liability  rests. 

a  willful  neglect  of  duty,  such  payment  to  the  plaintiff  satisfies 
his  judgment,  and  the  execution  is  void,  and  if  the  sheriff  levies 
on  and  sells  property  under  it  he  is  a  trespasser.  Carpenter  v. 
Stilwell,  11  N.  Y.  (1  Kern.)  61.  See  Sherman  v.  Boyoe,  15 
Johns.  443  ;  Swan  v.  Saddlemire,  8  Wend.  676 ;  MoOuinty  v. 
■Herrick,  5  Wend.  240  ;  Taylor  v.  FrasTc,  7  Covr.  249. 

b.  Where  judgment  is  merely  erroneous.  An  execution  issued 
on  an  erroneous  judgment,  and  the  sale  of  property  under  i{, 
will  be  regular  and  lawful,  and  will  not  become  irregular  or 
unlawful  by  a  subsequent  reversal  of  the  judgment.  Kissook  v. 
Grant,  34  Barb.  144 ;  Simpson  v.  HornbecJc,  3  Lans.  53 ;  Clarlc 
V.  Finney,  6  Cow.  297 ;  Hall  v.  Munger,  5  Lans.  100.  The  rule 
would  be  otherwise  were  the  judgment  not  merely  erroneous, 
but  void,  or  voidable  for  irregularity.  A  void  judgment,  or  cue 
that  is  voidable  for  irregularity,  will  not,  after  being  set  aside, 
justify  the  acts  of  the  party  done  under  it  before  it  was  set 
aside.  Simpson  v.  Hornbeck,  3  Lans.  53.  See  Hall  v.  Munger, 
5  Lans.  Ill,  114. 

c.  Upon  whom  lidhility  rests.  It  is  a,  well-settled  rule,  that 
where  an  execution  is  regular  on  its  face,  and  there  is  no  defect 
of  jurisdiction,  neither  irregularity  nor  error  in  issuing  it  will 
justify  the  sheriff  in  refusing  or  neglecting  to  execute  it ;  and 
that  the  process  will  protect  the  officer  executing  it.  French  v. 
Willet,  4  Bosw.  649  ;  S.  C,  10  Abb.  99  ;  Oinochio  v.  Orser,  Ijd. 
433  ;  Ruckman  v.  Oowell,  1  N.  Y.  (1  Comst.)  505  ;  S.  C,  7 IST.  Y- 
Leg.  Obs.  7.  Thus,  while  the  judgment  creditor  will  be  liable  as 
a  trespasser  for  a  levy  made  upon  an  execution  issued  on  a 
judgment  extinguished  by  a  discharge  in  bankruptcy,  the  officer 
making  the  levy  will  be  protected  by  his  process.  lb.  But 
when  the  execution  is  void,  as  where  it  issues  on  a  judgment 
which  has  been  satisfied ;  not  only  the  party  issuing  it  is  a  tres- 
passer, but  the  officer  levying  under  it,  if  he  knows  that  the  judg- 
ment has  been  satisfied  by  his  own  acts.  Carpenter  v.  Stilwell, 
11  N.  Y.  (1  Kern.)  61 ;  Sherman  v.  Boyee,  15  Johns.  443  ;  Swan 
V.  Saddlemire,  8  Wend.  676 ;  McGuinty  v.  Herrick,  5  id.  240 ; 
Taylor  v.  TrasTc,  7  Cow.  249 ;  Judson  v.  CooTc^  11  Barb.  643 ; 
Stewart  v.  Wells,  6  id.  79 ;  Davis  v.  NewUrTc,  5  Denio,  92 ; 
Brown  v.  Feeter,  7  Wend.  301.  The  sureties  also  on  a  bond  of 
indemnity,  given  to  the  sheriff  to  procure  a  levy  on  the  property 
of  another,  are  equally  liable  with  the  judgment  creditor,  if  the 
levy  was  illegal.    Herring  v.  Hoppock,  it  N.  Y.  (1  Smith)  409. 
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If  the  sheriff,  after  the  return  day  of  the  execution,  make  a 
levy  under  the  direction  of  the  plaintiff's  attorney,  both  the 
sheriff  and  the  attorney  will  be  liable.  Vail  v.  Lewis,  4 
Johns.  450. 

Section  12.  Setting  aside  execution. 

a.  When  an  execution  may  he  set  aside.  An  execution  may 
be  set  aside  on  motion  for  irregularity.  See  Read  v.  MarJcle,  3 
Johns.  523  ;   Woodcock  v.  Bennet,  1  Cow.  711. 

Irregularity  is  defined  to  be  the  want  of  adherence  to  some 
prescribed  rule  or  mode  of  proceeding ;  and  may  consist  either 
in  omitting  to  do  something  that  is  necessary  for  the  due  and 
orderly  conducting  of  a  suit,  or  in  doing  it  in  an  unreasonable 
time,  or  improper  manner.  Hall  v.  Hunger,  5  Lans.  100,  113. 
As  applied  to  process,  the  irregularity  must  be  in  the  process 
itself  or  in  the  mode  of  issuing  it ;  and  it  cannot  be  irregular 
when  issued  according  to  the  established  course  of  practice. 
Luddington  v.  Peck,  2  Conn.  700.  If  a  state  of  facts  exist  at  the 
time  the  process  is  issued  such  as  to  render  it  unlawful,  the 
process  is  irregular.  It  is  not  necessary  to  render  an  execution 
irregular  on  its  face  that  the  irregularity  should  be  stated  in  the 
writ.  The  irregularity  may  appear  by  reference  to  extrinsic 
circumstances.  Thus,  where  an  execution  issues  against  a 
deceased  judgment  debtor,  the  execution  is  bad  on  its  face, 
although  it  does  not  appear  on  reading  it  that  the  debtor  is 
dead.  It  is  sufficient  to  render  it  so  that  the  fact  exists,  and  that 
knowledge  thereof  may  be  derived  aliunde.  Woodcock  v.  Ben- 
net,  1  Cow.  711.  An  execution  is  irregular  when  it  varies  from 
the  judgment,  and  may  be  set  aside  for  that  cause.  Oakley 
V.  Becker,  2  Cow.  454 ;  Mohell  v.  8mii7i,  5  id.  441 ;  Peck  v. 
Tifany,  2  N.  Y.  (2  Comst.)  451.  See  Barnard  v.  Barling, 
1  How.  223.  So  an  execution  may  be  set  aside  when  issued  on  a 
judgment  secured  on  appeal.  Davies  v.  Skidmore,  5  Hill,  501. 
So  an  execution  may  be  set  aside  when  issued  before  a  prior 
execution  to  the  same  county,  and  on  the  same  judgment,  has 
been  returned.  Cairns  v.  Smith,  8  Johns.  337  ;  Borland  v. 
Borland,  5  Cow.  417 ;  Ledyard  v.  Buckle,  5  Hill,  571.  So  an 
execution  issued  contrary  to  an  agreement,  under  which  judg- 
ment was  entered  on  confession,  is  irregular  and  may  be  set 
aside.    Sizer  v.  Miller,  2  How.  44. 

If  the  judgment  on  which  execution  is  issued  is  set  aside  as 
irregular,  the  execution  will  also  be  set  aside.    Lambert  v.  Con- 
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verse,  22  How.  265 ;  Grant  v.  Yandercook,  "8  Abb.  N.  S.  455 ; 
S.  C,  57  Barb.  165 ;  Rob.  v.  Moffat  3  Johns.  257.  So  where  a 
plaintiff  in  a  judgment  has  filed  a  creditor's  bill,  and  obtained  a 
receiver  of  the  defendant's  property,  an  alias  execution  issued 
and  levied  on  the  personal  property  covered  by  the  receivership 
will  be  set  aside  unless  the  judgment  creditor  shall  elect  to  dis- 
miss the  bill  in  equity  and  vacate  the  receivership-  Oouver- 
neur  v.  Warner,  2  Sandf.  624. 

i.  On  motion  of  what  person.  A  motion  to  set  aside  an  execu. 
tion  for  irregularity  can  be  made  by  fhe  defendant  only,  and  an 
application  for  this  purpose  coming  from  a  stranger  will  be 
denied.  Gouverneur  v.  Warner,  2  Sandf.  624  ;  Jones  v.  CooJc,  1 
Cow.  309  ;  Oaldey  v.  Becker,  2  id.  454 ;  Rowland  v.  Bal/pTi,  3 
Johns.  20.  See  SmitJi  v.  McGowan,  3  Barb.  404 ;  S.  C,  1  Code 
R.  27  ;  Frinlc  v.  Morrison,  13  Abb.  80. 

Section  13.  Stay  of  execution. 

a.  When  execution  may  ie  stayed.  As  has  been  shown  in 
the  previous  section,  the  defendant  in  an  execution  irregularly- 
issued  may  have  the  execution  set  aside,  on  motion.  But  cases 
frequently  arise  in  which  an  execution  regularly  issued  may  be 
made  the  instrument  of  injustice,  and  the  remedy,  by  motion  to 
set  aside,  may  not  be  adequate  if  available.  In  such  cases,  and 
in  all  cases  where  the  enforcement  of  a  judgment  would  be  an 
abuse  of  the  process  of  the  court,  the  court  will  order  a  perpetual 
stay  of  the  execution. 

Such  stay  will  be  ordered  where  the  defendant  in  the  execution 
has  been  discharged  from  his  debts  by  proceedings  in  bank- 
ruptcy, or  under  kindred  acts  for  the  relief  of  insolvent  debtors, 
and  has  had  no  opportunity  to  plead  his  discharge  in  the  action. 
Monroe  v.  Upton,  50  IST.  Y.  (5  Sick.)  593  ;  Cornell  v.  DaJcin,  38 
N.  Y.  (11  Tiff.)  253  ;  S.  C,  7  Trans.  App.  82  ;    Baker  v.  Taylor, 

1  Cow.  165 ;  Palmer  v.  Hutchins,  id.  42.  If,  however,  tlie 
defendant  in  execution  might  have  availed  himself  of  the  dis- 
charge as  a  defense  to  the  action,  or  he  has  been  guilty  of  laches 
in  making  the  motion,  the  stay  will  not  be  granted.    Monroe  v. 

Upton,  50  ISr.  Y.  (5  Sick.)  593  ;  Price  v.  Peters,  15  Abb.  197; 
Yalkenburgh  v.  Bederick,  1  Johns.  Cas.  134 ;  Cross  v.  Holson, 

2  Cai.  102. 

So,  where  the  right  to  enforce  a  judgment  against  real  estate 
has  expired  through  lapse  of  time,  an  application  for  a  perpetual 
stay  of  an  execution  against  such  property  will  be  granted. 
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Davis  V.  Tiffany,  1  Hill,  642.  So  an  execution  will  be  stayed  as 
to  particular  property  upon  which  third  parties  have  liens,  where 
the  amount  of  the  execution  can  be  made  out  of  other  unincum- 
bered property  belonging  to  the  judgment  debtor.  Welch  v. 
Tittsworth,  22  How.  474.  See  Clowes  v.  Dickinson,  9  Cow. 
403  ;  Smith  v.  Page,  15  Johns.  395 ;  Lansing  v.  Orcott,  16 
id.  4. 

Section  14.  New  executions. 

a.  When  new  execution  may  issue  as  of  'course.  A  new  exe- 
cution may  issue  as  of  course  at  any  time  after  the  return  of  the 
last  preceding  execution  unsatisfied,  in  whole  or  in  part.  Code, 
§  284.  A  possible  exception  to  this  rule  may  exist  where  the 
preceding  execution  was  absolutely  void.  Field  v.  Paulding,  1 
Hilt.  187  ;  S.  C,  3  Abb.  189. 

5.  When  only  upon  leave  of  court.  Until  an  execution  pre- 
viously issued  has  been  returned  or  withdrawn,  no  new  execution 
to  the  same  county  can  issue.  Oairns  v.  Smith,  8  Johns.  337 ; 
Cumpston  v.  Field,  8  Wend.  382 ;  Dorland  v.  Dorland,  5  Cow. 
417 ;  Cutler  v.  Colver,  3  id.  30.  This  rule  admits  of  no  quali- 
fication, except  on  the  ground  of  necessity.  Ledyard  v.  Buckle, 
6  Hill,  571.  When  such  necessity  is  shown  to  exist,  the  court  wUl 
allow  an  alias  or  pluries  writ  to  issue.  Yan  Rensselaer  v. 
Witbeck,  2  Lans.  498 ;  Jackson  v.  Stiles,  9  Johns.  891.  See 
Winebrener  v.  Johnson,  7  Abb.  N.  S.  202. 

The  Revised  Statutes  provide  that  where  the  purchaser  of  real 
estate  sold  under  execution  has  been  evicted  from  possession,  in 
consequence  of  any  irregularity  in  the  proceedings  concerning 
the  sale,  or  in  consequence  of  the  reversal  or  vacating  of  the 
judgment  upon  which  the  execution  issued,  such  purchaser,  or 
his  heirs  or  assigns,  may  recover  back  the  purchase-money,  with 
•interest,  from  the  party  for  whose  benefit  such  real  estate  was 
sold.  2  R.  S.  375  (889),  §  68.  If  the  recovery  is  in  consequence 
of  an  irregularity  in  the  j)roceedings  concerning  the  -sale,  the 
party  for  whose  benefit  the  real  estate  was  sold  may  have  further 
execution  upon  the  judgment  by  virtue  of  which  the  sale  was 
made,  to  levy  the  sum  paid  on  the  sale,  with  interest.     Id.,  §  69. 

Where  a  plaintiff  in  an  execution  is  compelled,  by  a  judgment 
rendered  against  him,  to  refund  to  a  third  person  the  value  of  a 
portion  of  the  property  sold  under  the  execution,  he  may,  with- 
out previous  leave  of  court,  issue  a  second  execution  for  the 
amount  so  recovered.    Richardson  v.  McDougall,  19  Wend.  80. 
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If  he  is  obliged  to  refund  the  whole  amount  received  from 
the  sale  under  the  execution,  the  court  may,  on  motion,  order 
the  indorsement  of  the  amount  received  from  the  sale  stricken 
from  the  original  execution,  and  that  a  new  execution  issue  for 
the  whole.    Adams  v.  Smith,  5  Cow.  280. 

If  a  plaintiff  directs  a  levy  on  the  execution  for  a  less  amount 
than  is  due  on  the  judgment,  he  cannot  issue  an  alias  execution, 
as  of  course,  to  collect  the  balance.  People  v.  Onondaga  C.  P., 
3  Wend.  331.  But  the  court  may  allow  an  alias  execution  to 
issue  where  the  first  was  by  mistake  issued  for  a  less  amount 
than  the  judgment.    People  v.  Chautauqua  O.  P.,  1  Wend.  73. 

An  alias  execution  cannot  issue  against  property  covered  by 
a  receivership  in  a  creditor' s  action,  commenced  by  the  plaintiff 
in  the  execution.    Gouverneur  v.  Warner,  2  Sandf.  624. 

c.  Form  of  new  execution.  An  alias  execution  differs  in  form 
from  the  first  writ  in  reciting  the  first  writ  and  the  proceedings 
thereon,  and  in  the  direction  as  to  the  amount  to  be  levied. 
Chapman  v.  Bowlhy,  8  Mees.  &  Wels.  249. 


AKTICLE  II. 

EXECUTIONS   AGAINST  PROPERTY. 

Section  1.  What  personal  property  is  subject  to  levy  and  sale 
under  execution. 

a.  In  general.  It  is  a  general  rule  that  every  thing  of  a  tan- 
gible nature  belonging  to  a  debtor  is  subject  to  levy  and  sale 
under  an  execution,  excepting  only  such  things  as  the  humanity 
of  the  law  preserves  to  him,  and  mere  choses  in  action.  Handy 
V.  Bobhin,  12  Johns.  220  ;  Twinam  v.  Swart,  4  Lans.  263.  The 
right  of  the  judgment  creditor  to  have  any  or  all  of  the  personal 
property  of  his  debtor  sold  under  execution,  when  such  sale  is 
necessary  to  satisfy  his  debt,  is  the  rule ;  and  the  right  of  the 
debtor  to  claim  exemption  for  any  portion  of  such  property  is 
the  exception.  lb. 

b.  Money.  The  statute  provides  that  upon  executions  against 
property  the  officer  may  levy  upon  any  current  gold  or  silver 
coin,  bills  or  other  evidences  of  debt  issued  by  any  moneyed 
corporation  or  by  the  government  of  the  United  States,  and  cir- 
culated as  money,  which  belong  to  the  defendant  in  the  execu- 
tion.   2  K.  S.  366  (379),  §§  18,  19.    See  Holmes  v.  Nuncaster,  13 


ENFORCEMENT  OF  JUDGMENTS,  ETC.     33 

Executions  —  Growing  crops  —  Goods  pledged. 


Johns.  395 ;  Handy  v.  Dobhin,  id.  220 ;  Seymour  v.  Dascomh, 
12  Wend.  584.     Noble  v.  Kelly,  40  N.  Y.  (1  Hand)  415. 

Surplus  money  in  the  hands  of  the  sheriff,  arising  from  the 
sale  of  the  property  of  the  judgment  debtor  under  a  prior  exe- 
cution, is  subject  to  execution  to  satisfy  the  demand  of  a  sub- 
sequent judgment  creditor.     Wheeler  v.  Smith,  11  Barb.  345. 
But  moneys  collected  under  an    execution,  and  remaining  in 
the  hands  of  the  sheriff,  cannot  be  levied  on  under  an  execution 
issued  by  a  judgment  creditor  of  the  plaintiff  in  the  execution 
under  which  such  moneys  were  collected.  Baker  v.  Kenworfhy, 
41  N.  Y.  (2  Hand)  215  ;  Muscott  v.  Woolworth,  14  How.  477 
Betis  V.  Hoyt,  19  Barb.  412 ;  Dubois  v.  Dubois,  6  Cow.  494 
Prentiss  v.  Bliss,  4  Vt.  513 ;   Willes  v.  Pitkin,  1  Root,  47 
Turner  v.  Fendall,  1  Cranch,  117.     Money  deposited  with  a 
banker  is  not  subject  to  levy  under  an  execution  against  the 
depositor.     Carroll  v.  Cone,  40  Barb.  220  ;  S.  C.  affirmed,  41 
N.  Y.  (2  Hand)  216. 

c.  Growing  crops.  A  growing  crop  raised  annually  by  labor 
and  cultivation  is,  so  far  as  relates  to  an  execution  against  the 
owner,  a  mere  chattel,  and  subject  as  such  to  be  taken  and  sold 
under  it.  Shepard  v.  Philbrick,  2  Denio,  174  ;  Oreen  v.  Arm- 
strong, 1  id.  550 ;  Whipple  v.  Foot,  2  Johns.  418 ;  Hartwell 
V.  Bissell,  17  id.  128.  But  growing  trees,  fruit  and  grass  being 
part  of  the  land,  cannot  be  taken  in  execution  as  chattels,  even 
on  the  consent  of  the  owner.  BanJc  of  Lansinglurgh  v.  Crary, 
1  Barb.  542  ;  Harris  v.  Frink,  49  N.  Y.  (4  Sick.)  24,  28  ;  Oreen 
V.  Armstrong,  1  Denio,  550  ;  Penhallow  v.  DwigM,  7  Mass.  34. 

Hops,  growing  and  maturing  on  the  vines,  when  produced  by 
the  annual  cultivation  of  the  owner,  are  personal  chattels,  and 
subject  to  levy  and  sale  under  execution.  Frank  v.  Harrington, 
36  Barb.  415. 

d.  Goods  pledged.  When  goods  or  chattels  are  pledged  for 
the  payment  of  money  or  the  performance  of  any  contract  or 
agreement,  the  right  and  interest  of  the  pledgor  in  such  goods 
may  be  sold  on  execution  against  him,  and  the  purchaser  will 
acquire  all  the  rights  and  interests  of  the  pledgor,  and  will 
become  entitled  to  the  possession  of  the  goods  on  complying 
with  the  terms  and  conditions  of  the  pledge.  2  R.  S.  366  (379), 
§  20 ;  Stiefv.  Hart,  1  N.  Y.  (1  Comst.)  20 ;  S.  C,  1  How.  App. 
Cas.  181 ;  Bakewell  v.  Ellsworth,  6  Hill,  484 ;  S.  C,  1  N.  Y. 
Leg.  Obs.  346  ;  Saul  v.  Kruger,  9  How 

Vol.  IV.— 5 
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e.  Special  property  in  chattels.  The  special  property  which  a 
debtor  has  in  a  chattel,  is  subject  to  levy  and  sale  on  an  execu- 
tion against  him.  Weaver  v.  Darby,  42  Barb.  411.  Thus  the 
interest  of  a  bailee  or  pledgee  may  be  taken  and  sold  on  execu- 
tion against  such  bailee.  Saul  v.  Kruger,  9  How.  569 ;  Otis  v. 
Wood,  3  Wend.  498; 

/.  Partnership  property  and  property  of  tenants  in  comrtion 
and  joint  tenants.  On  an  execution  against  one  of  two  partners, 
the  sheriff  may  seize  the  entire  partnership  effects,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  the  execution,  and  sell 
the  interest  of  the  partner  against  whom  the  execution  is  issued. 
Smith  V.  Orser,  42  N.  Y.  (3  Hand)  132.  But  the  partnership 
effects  cannot  be  sold  6n  ex:ecution  to  satisfy  a  creditor  of  one  of 
the  partners,  except  to  the  extent  of  such  interest.  Menagh  v. 
Whitwell,  52  N.  Y.  (7  Sick.)  146.  The  interest  which  can  be 
thus  sold  consists  merely  of  the  share  of  the  surplus  which 
remains  after  the  payment  of  the  debts  and  a  settlement  of  the 
accounts  of  the  firm.  lb.  The  rules  applicable  to  attachments 
against  partnership  property  are  equally  applicable  to  executions. 
Smith  V.  Orser,  42  N.  Y.  (3  Hand)  132.     See  ante,  Yol.  2,  p.  163. 

g.  Rolling  stocTi  of  railroads.  Locomotive  engines  and  other 
rolling  stock  of  a  railroad  company,  the  stock,  materials,  rails, 
ties,  and  other  things  on  hand  for  running  or  repairing  the  road, 
the  platform  scales,  tools  and  implements,  and  all  articles  not 
constituting  a  part  of  the  road-bed,  or  firmly  afllxed  to  the 
land,  or  some  building  which  is  itself  a  fixture,  are  subject  to 
execution  as  personal  property.  Beardsley  v.  Ontario  BanTi,  31 
Barb.  619 ;  Stetiens  v.  Buffalo  &  N.  Y.  City  R.  R.  Co.,  id.  590. 
See  Bement  v.  Plattslurgh  &  Montreal  R.  R.  Go.,  47  Barb.  104 ; 
Farmers'  Loan  and  Trust  Go.  v.  HendricJcson,  25  id.  484 ;  Hoyh 
V.  Plattsburgh  &  Montreal  R.  R.  Go.,  51  id.  45  ;  Strickland  v. 
Parker,  54  Me.  263  ;  Boston,  Goncord  &  Montreal  R.  R.  Go.  v. 
Qilmore,  37  N.  H.  410. 

h.  Debtor's  interest.  The  interest  of  a  mortgagor  of  personal 
property  having  a  right  to  redeem,  and  a  right  to  the  possession 
of  the  mortgaged  property  for  a  definite  period,  may  be  sold  upon 
execution.  Mattison  v.  Baucus,  1  N.  Y.  (1  Comst.)  295  ;  S.  C, 
1  How.  App.  Cas.  639  ;  Hull  v.  Garnley,  11  N.  Y.  (1  Kern.)  501 ; 
Hathaway  v.  Brayman,  42  id.  (3  Hand)  322  ;  Hamill  v.  Gillespie, 
48  id.  (3  Sick.)  556  ;  Porter  v.  Parmly,  43  How.  445.  But  it  is 
only  when  default  has  not  occurred,  and  the  mortgagor  is  in  pos- 
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session  and  is  entitled  to  the  possession  for  a  definite  period, 
that  the  chattels  moi'tgaged  may  be  seized  upon  execution  against 
the  mortgagor,  or  that  the  latter  has  any  leviable  interest  thereon. 
Oalen  y.  Brown,  22  N.  Y.  (8  Smith)  37  ;  Hall  v.  Sampson,  35  N.  Y. 
(8  Tiff.)  274 ;  mcTiols  v.  Mead,  2  Lans.  222.  A  naked  equity  of 
redemption  is  not  liable  to  levy  and  sale  on  execution.  Hale  v. 
Sweet,  40  N.  Y.  (1  Hand)  97. 

The  interest  of  a  purchaser  of  personal  property  on  a  con- 
ditional sale  is  not  subject  to  levy  and  sale  under  execution 
before  the  performance  of  the  conditions  upon  which  the  title  of 
the  property  is  to  pass  to  the  vendee,  or  until  a  vraiver  of  such 
conditions  by  the  vendor.  Herring  v.  Hoppock  15  N.  Y.  (1 
Smith)  409  ;  Hodge  v.  Adee,  2  Lans.  314.  So  the  interest  of  a  pur- 
chaser of  personal  property,  where  the  vendor  has  been  induced 
to  part  with  the  possession  of  his  goods  through  fraud,  is  not 
subject  to  levy  and  sale  on  execution.  Thus,  when  a  debtor 
confesses  judgment  and  afterward  fraudulently  purchases  and 
obtains  possession  of  goods  on  credit,  with  the  intention  of  sub- 
jecting them  to  the  execution  of  the  judgment  creditor,  the  title  of 
the  goods  does  not  become  vested  in  the  purchaser,  and  they  can- 
not, therefore,  be  taken  on  execution  against  him.  Van  Cleefy. 
Meet,  15  Johns.  147. 

The  lessee  of  goods  and  chattels,  for  a  term,  has  an  interest 
which  is  subject  to  levy  and  sale  on  execution.  Yan  Antwerp 
V.  Newman,  2  Cow.  543 ;  Hull  v.  Carnley,  11  N.  Y.  (1  Kern.) 
501 ;  S.  C,  1  Abb.  158  ;  Goulet  v.  Asseler,  22  ,N.  Y.  (8  Smith) 
225,  232 ;  Otis  v.  Wood,  3  Wend.  498. 

i.  Wife^s  property.  An  execution  issued  on  a  judgment 
against  a  married  woman  may  be  levied  and  collected  from  her 
separate  estate,  in  the  same  manner  as  if  she  were  sole.  Laws 
of  1862,  ch.  172,  §  7 ;  Code,  §  287.  But  the  separate  property  of 
the  wife  cannot  be  taken  on  execution  on  a  judgment  against 
the  husband,  unless  for  a  debt  contracted  by  the  wife,  as  the 
agent  for  her  husband,  for  the  support  of  herself  or  her 
chUdren.  See  Laws  of  1860,  ch.  90,  §  1.  And  even  in  such 
case,  before  the  plaintiff  can  coUect  the  husband's  debt  out  of 
the  wife's  property,  he  must  show  that  the  debt  was  contracted 
for  the  exclusive  support  of  his  wife  or  children.  Demott  v. 
McMullen,  8  Abb.  N.  S.  336  ;  S.  C,  1  Sweeney,  686.  It  is  doubt- 
ful if  it  could  be  so  collected  in  any  case.  lb . 

In  the  absence  of  any  evidence  that  the  wife  has  a  separate 
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estate,  chattels  purcliased  by  her  on  her  personal  credit,  and  in 
the  possession  of  her  husband,  may  be  sold  on  an  execution 
against  him.  Olann  v.  Younglove,  27  Barb.  480.  See  Loiiett  v. 
Robinson,  7  How.  105  ;  Bass  v.  Bean,  16  id.  93.  Where  a  judg- 
ment has  been  rendered  against  both  husband  and  wife,  in  an 
action  for  tort,  the  execution  may  issue  against  both  defendants, 
and  may  be  satisfied  out  of  the  property  of  the  husband,  or  the 
separate  property  of  the  wife.    Marsh  v.  Potter,  30  Barb.  506. 

J.  Things  in  action.  A  mere  chose  in  action  is  not  liable  to 
levy  and  sale  under  execution.  In  this  respect  an  execution 
differs  from  an  attachment.    Ante,  Yol.  2,  162. 

k.  StoeJc.  Bank  shares  or  shares  in  a  public  library  are  mere 
choses  in  action,  and  cannot  be  seized  and  sold  under  execu- 
tion.    Benton  v.  Livingston,  9  Johns.  96. 

I.  Replevied  goods.  Property  levied  on  under  an  execution, 
and  then  delivered  to  a  third  person  under  a  writ  of  replevin, 
cannot  be  again  levied  on  by  virtue  of  another  execution  against 
the  defendant  in  the  first  execution,  until  the  claim  under  the 
first  execution  is  disposed  of.  Acker  v.  White,  25  Wend.  614. 
But  in  case  of  the  death  of  the  plaintiff  in  replevin,  the  sheriff 
may  retake  the  property  and  sell  it  to  satisfy  the  first  execution, 
BurUe  v.  Luce,  6  Hill,  558 ;  1  N.  Y.  (1  Comst.)  168 ;  1  How, 
App.  Gas.  330. 

m.  Goods  purchased  conditionally.  Goods  purchased  con- 
ditionally are  not  subject  to  levy  and  sale  under  execution,  until 
the  conditions  have  either  been  complied  with  by  the  vendee  oi 
waived  by  the  vendor.     See  letter  h,  ante. 

Section  2.  What  real  property  is  subject  to  levy  and  sale  undo 
execution. 

a.  Lands  owned  ty  judgment  debtor.  All  the  lands,  tenements 
real  estate  and  chattels  real,  which  a  person  has  at  the  time  ol 
the  docketing  of  a  judgment  against  him,  or  which  he  ma] 
acquire  at  any  time  thereafter,  may  be  sold  on  an  execution  issuec 
on  the  judgment.     2  H.  S.  359  (371),  §  3  ;  Code,  §§  282,  289. 

This,  of  course,  applies  only  to  lands  within  this  State.  N( 
part  of  the  real  estate  of  the  judgment  debtor  situated  withii 
another  State  or  territory  can  be  levied  on,  taken  possession  ol 
and  sold,  by  virtue  of  any  proceeding  or  judgment  of  the  court 
of  this  State.     Runk  v.  Bt.  John,  29  Barb.  585. 

6.  Lands  in  possession  of  judgment  debtor.  A  person  in  poE 
session  of  land  is  presumed  in  law  to  be  the  owner,  or,  at  leasl 
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to  have  an  interest  which  is  subject  to  sale  on  execution.  Dick- 
inson V.  Smith,  25  Barb.  102 ;  Bigelow  v.  Finch,  11  id.  498  ; 
Oriffin  V.  Spencer,  6  Hill,  525.  But  where  the  party  in  posses- 
sion is  a  mere  tenant  at  will  or  at  sufferance,  his  estate  is  not  sub- 
ject to  levy  and  sale  under  execution.  1  R.  S.  722  (671),  §  5  ; 
Bigelow  v.  Finch,  11  Barb.  498. 

c.  Interest  under  executory  contract.  The  interest  of  a  party 
holding  a  contract  for  the  purchase  of  lands  is  not  bound  by 
the  docketing  of  a  judgment,  nor  can  it  be  sold  under  an  execu- 
tion. 1  R.  S.  744  (696),  §  4 ;  Bigelow  v.  Finch,  11  Barb.  498  ; 
Sage  v.  Cartwright,  9  N.  Y.  (5  Seld.)  49  ;  Oriffin  v.  Spencer,  6 
Hill.  525  ;  Kellogg  v.  Kellogg,  6  Barb.  116.  The  law  provides 
another  means  of  reaching  such  interest.  The  proper  course  of 
proceeding  on  the  part  of  the  judgment  creditor,  where  the 
debtor  has  not  sufficient  property  to  satisfy  the  judgment  which 
can  be  reached  by  execution,  but  holds  land  under  a  contract 
of  purchase,  is  to  first  issue  an  execution  against  the  property 
of  the  debtor,  and  on  its  return  unsatisfied,  in  whole  or  in  part, 
to  commence  an  action  in  equity  against  both  parties  to  the  con- 
tract, asking  for  an  injunction  to  restrain  the  transfer  of  the 
contract,  and  that  the  judgment,  or  so  much  as  may  be  due 
thereon,  be  satisfied  out  of  the  interest  of  the  judgment  debtor 
in  the  contract.  The  court  may  decree  a  sale  of  the  interest  of 
the  debtor,  or  a  transfer  of  the  same  to  the  judgment  creditor  ; 
and  in  case  the  interest  shall  be  directed  to  be  sold,  may  decree 
a  specific  performance  of  the  contract  in  favor-  of  the  judgment 
creditor,  or  in  favor  of  the  purchaser  of  the  interest.  1  R.  S. 
745  (696),  §§  4,  5.     See  Creditor's  Suits. 

d.  Trusts.  The  Revised  Statutes  provide  that  lands,  tene- 
ments, and  real  estate,  holden  by  any  one  in  trust  or  for  the  use 
of  another,  shall  be  liable  to  debts,  judgments,  decrees,  execu- 
tions and  attachments  against  the  person  to  whose  use  they  are 
holden,  in  the  cases  and  in  the  manner  prescribed  in  the  first 
chapter  of  the  second  part  of  the  Revised  Statutes.  2  R.  S. 
368  (381),  §  26.  See  Garfield  v.  Hatmaker,  15  N.  Y.  (1  Smith) 
475  ;  Mallory  v.  Clark,  20  How.  418  ;  S.  C,  9  Abb.  358. 

e.  Life  estates,  etc.  All  lands,  tenements,  real  estate  and 
chattels  real  of  a  judgment  debtor  are  subject  to  be  sold  upon 
execution.  2  R.  S.  359  (371),  §  3.  Under  the  term  "real  estate " 
are  included  all  estates  or  interests  in  real  property  which  are 
held  for  life,  as  well  as  all  greater  estates  ;  or,  in  other  words,  the 
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term  includes  every  possible  interest'  in  lands,  except  a  mere 
chattel  interest.  Westervelt  v.  People,  20  Wend.  416.  Estates  for 
years  are  chattels  real,  and,  consequently,  liable  to  sale  under 
execution.  See  1  R.  S.  722  (671),  §  5.  A  tenancy  from  year  to 
year  falls  under  the  legal  definition  of  an  estate  for  years,  and 
the  interest  of  the  tenant  of  such  estate  may  be  sold  under  an 
execution.     Bigelow  v.  Finch,  17  Barb.  394. 

/.  Interests  of  mortgagor  and  mortgagee.  The  equity  of 
redemption  in  mortgaged  premises  may  be  sold  on  an  execution 
issued  on  any  judgment,  except  a  judgment  recovered  for  a  debt 
secured  by  the  mortgage.  Trimm  v.  Marsh,  3  Lans.  509  ;  Waters 
V.  Stewart,  1  Cai.  Cas.  47 ;  Phyfe  v.  Miley,  15  Wend.  248,  255. 
The  equity  of  redemption  in  mortgaged  premises  cannot  be  sold 
under  an  execution  issued  on  a  judgment  recovered  for  the  debt 
secured  by  the  mortgage.  2  R.  S.  368  (382),  §  31 ;  Delaplaine 
V.  Hitchcock,  6  Hill,  14  ;  Bonnell  v.  Henry,  13  How.  142 ;  Greeii- 
wich  Bank  v.  Loomis,  2  Sandf.  Ch.  70 ;  Loomis  v.  Stuymsant, 
10  Paige,  490.  And  before  the  foreclosure  of  the  equity,  of 
redemption,  lands  mortgaged  cannot  be  sold  on  an  execution 
against  the  mortgagee,  although  the  mortgaged  debt  is  due  and 
the  estate  of  the  mortgagee  has  become  absolute  at  law.  Jack- 
son V.  Willard,  4  Johns.  41 ;  Phyfe  v.  Piley,  15  Wend.  248. 

g.  Vested  future  estate.  A  vested  future  estate,  that  is,  an 
estate  which  a  person  in  being  will  take  if  the  precedent  estate 
then  terminates,  may  be  sold  under  execution.  Sheridan  v. 
House,  4  Keyes,  569.  See  Moore  v.  Littel,  41  N.  Y.  (2  Hand) 
66  ;  Jackson  v.  Middleton,  52  Barb.  9. 

A  reversionary  interest  in  real  estate  may  be  sold  under  exe- 
.cution,  although  the  extent  of  such  interest  cannot  be  ascer- 
tained at  the  time  of  sale,  and  the  whole  reversion  is  contingent 
upon  the  happening  of  events  which  may  never  occur.  WooSr 
gate  v.  Fleet,  44  N.  Y.  (5  Hand)  1.  See  Smith  v.  Angel,  1  Salk. 
354 ;  Burton  v.  Smith,  13  Pet.  464  ;  Murrill  v.  Moherts,  11  Ired. 
424  ;  Payn  v.  Beal,  4  Denio,  405. 

Section  3.  What  property  is  exempt  from  execution. 

a.  No  property,  prima  facie,  exempt  per  se.  All  the  per- 
sonal property  of  a  judgment  debtor  is  liable  to  levy  and  sale 
upon  execution,  and  no  property  in  his  possession  is  exempt 
per  se.  If  the  debtor  would  claim  exemption  for  any  of  Ws 
personal  property,  he  must,  by  proper  proof,  bring  himself  and 
his  property  within  the  exceptions  of  the  statute.    Dains  v. 


ENFORCEMENT  OF  JUDGMENTS,  ETC.  39 

Statutory  exemptions  of  personal  property  in  favor  of  householders. 

Prosser,  32  Barb.  290 ;  BaJcer  v.  Brintnall,  52  id.  188  ;  S.  C,  5 
Abb.  N.  S.  253  ;  Twlnam  v.  Swart,  4  Lans.  263. 

&.  Statutory  exemptions  of  ^personal  property  in  favor  of 
Jiouseliolders.  The  statute  has  declared  that  certain  personal 
property,  when  owned  by  a  householder,  shall  be  exempt  from 
levy  and  sale  under  execution,  and  continue  so  exempt  while 
the  family  of  the  owner  may  be  removing  from  one  place  to 
another. 

The  subject  of  exemption  from  execution  has  been  necessarily 
discussed  at  considerable  length  in  a  preceding  chapter  of  this 
work,  and  in  the  Law  and  Practice.  See,  ante,  Vol.  2, 157 ;  2 
Wait's  Law  &  Pr.  745. 

For  convenience  of  reference  the  exempt  articles  of  personal 
property  have  been  here  classified  under  general  heads. 

1.  Household  furniture.  See,  ante,  Yol.  2,  158;  2  Wait's 
Law  &  Pr.  748  ;  2  R.  S.  367  (380),  §  22 ;  Laws  of  1866,  ch.  782  ; 
Laws  of  1860,  ch.  152. 

2.  Wearing  apparel.     See,  ante,  Yol.  2,  158. 

3.  Provisions,  fuel,  etc.     See,  ante,  Yol.  2,  158,  159. 

4.  Tools  and  implements  of  mechanics.  See,  ante,  Yol.  2, 158  ; 
2  Wait's  Law  &  Pr.  747. 

5.  Professional  andfamily  library.  See,  ante,  Yol.  2, 158, 160. 

6.  Professional  instruments.    See,  ante,  Yol.  2,  158. 

7.  Team,  etc.  See,  ante,  Yol.  2,  158;  2  Wait's  Law  &  Pr. 
747.     See  Finin  v.  Malloy,  1  Jones  &  Spencer,  382. 

8.  Cow,  sheep,  swine,  etc.  See,  ante,  Yol.  2,  158;  2  Wait's 
Law  &  Pr.  746. 

9.  Watch,  etc.    Ante,  Yol.  2, 159. 

10.  Sewing  machines,  spinning  wheels,  etc.  See,  ante,  Yol.  2, 
158 ;  Laws  of  1860,  ch.  152  ;  Laws  of  1866,  ch.  782. 

11.  BooTcs,  Miles  and  pictures.    Ante,  Yol.  2,  158. 

12.  Tarn,  cloth,  etc.  Ante,  Yol.  2, 158  ;  2  Wait' s  Law  &  Pr.  746. 

13.  Shares  in  huilding,  etc.,  associations.  Shares  in  build- 
ing, mutual  loan  and  accumulating  fund  associations,  incorpo- 
rated under  the  act  of  1851,  are  exempt  from  sale  on  execution 
for  debt,  to  an  extent  not  exceeding  six  hundred  dollars,  par 
value.    Laws  of  1851,  ch.  122,  §  19. 

14.  Pay  and  bounty  of  soldiers  and  sailors.  See,  ante,  Yol. 
2,  159  ;  Laws  of  1864,  ch.  578,  §  4. 

15.  Oifts  to  soldiers  and  sailors.  See,  ante,  Yol.  2,  159; 
Laws  of  1864,  ch.  578,  §  5. 
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16.  Equipment,  etc.,  of  national  guard.  It  is  provided  by 
statute,  that  the  uniforms,  arms  and  equipments  required  by 
law  or  regulations  of  every  officer,  non-commissioned  officer, 
musician  and  private  of  the  national  guard  shall  be  exempt  from 
all  suits,  distresses,  executions  or  sales  for  debt  or  for  the  pay- 
ment of  taxes  ;  and  every  mounted  officer,  and  every  member  of 
a  troop  of  cavalry,  or  battery  of  artillery,  who  shall  own  a 
suitable  horse  necessary  for  his  use  as  such  officer  or  member, 
shall  hold  the  same  with  the  like  exemption.  Laws  of  1870, 
ch.  80,  §  256.  , 

c.  Exceptions  to  statutory  rules  of  exemption. 

1.  Actions  for  purchase-money.  The  act  of  1842,  extending 
the  exemption  of  household  furniture  and  working  tools  from 
sale  under  execution,  provides  "that  such  exemption  shall  not 
extend  to  any  execution  issued  on  a  demand  for  the  purchase- 
money  of  such  furniture  or  tools,  or  team,  or  articles  now 
enumerated  by  law."  Laws  of  1842,  ch.  157.  The  amendment 
of  this  act  in  1859  contains  substantially  the  same  proviso. 
Laws  of  1859,  ch.  343.  The  amendment  of  the  same  act  in  1866, 
after  still  further  extending  the  rule  of  exemption,  provides 
"that  such  exemption  shall  not  extend  to  any  execution  issued 
on  a  demand  for  the  purchase-money  of  such  furniture,  tools  or 
team,  or  the  food  for  said  team,  or  professional  instruments, 
furniture  or  library,  sewing  machine,  or  the  articles  now  enume- 
rated by  law."  Laws  of  1866,  ch.  782.  It  will  be  seen  that  the 
language  of  the  provisos  contained  in  the  several  acts  is  sub- 
stantially the  same ;  and  that  the  construction  put  upon  the 
language  of  either  act  must  be  equally  applicable  to  the  others. 
Smith  V.  Slade,  57  Barb.  637.  It  has  been  decided  that  by  the 
term  purchase-money,  as  used  in  the  act  of  1842,  must  be  under- 
stood the  original  demand  for  the  property  sold,  or  the  money 
agreed  to  be  paid  by  the  purchaser  for  the  property.  Eoyti. 
Van  Alstyne,  15  Barb.  568 ;  Davis  v.  Peahody,  10  id.  91.  The 
surety  in  a  note  given  for  the  purchase  of  property  is  not  a  pur- 
chaser within  the  meaning  of  the  act  of  1842.  lb ;  Smith  v. 
Slade,  57  Barb.  637. 

It  was  held  by  the  supreme  court,  at  general  term  in  1863,  that 
property  of  a  householder  which  is  exempt  by  the  law  of  1843 
is  liable  for  the  purchase-money  of  other  property  also  exempt 
by  that  law.  Craft  v.  Curtiss,  25  How.  163..  See  Davis  v.  Pea- 
body,  10  Barb.  91.     But  it  was  also  held,  at  a  general  term  of  the 
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same  court  in  the  preceding  year,  that  the  execution  must  follow 
the  property  sold,  as  if  the  plaintiff  retained  a  specific  lien 
thereon  for  the  price ;  that  the  design  of  the  statute  was  to  pre- 
vent frauds  in  the  purchase  of  the  exempt  class  of  property  by 
giving  the  vendor  a  right  to  retake  the  same  on  execution,  not- 
withstanding the  exemption  of  the  statute,  precisely  as  though 
he  had  taken  a  chattel  mortgage  on  the  property  which  he  was 
seeking  to  enforce  ;  that  the  statute  does  not  give  to  the  vendor  of 
any  property  exempt  from  execution  a  general  right  to  take  any 
other  of  such  property  for  his  debt,  but  that  his  right  is  in  the 
nature  of  a  particular  lien  on  the  specific  property  and  does 
not  extend  to  any  other  property  except  the  precise  property 
sold.  Hickox  v.  Fay,  36  Barb.  9.  The  latter  construction  of  the 
statute  seems  to  have  been  the  one  adopted  in  a  late  decision  of 
the  same  court.  Smith  v.  Slade,  51  Barb.  637.  See  Van  Buren 
V.  Loper,  29  Barb.  388.     3  Wait's  Law  &  Pr.,  745  to  748. 

2.  Actions  by  domestic  servants.  The  act'  of  1858  (ch.  107) 
declares  that  the  act  of  1842,  entitled  an  act  to  extend  the  exemp- 
tion of  household  furniture  and  working  tools  from  distress  for 
rent  and  sale  under  execution,  shall  not  apply  to  any  judgment 
rendered  for  a  claim  accruing  for  work  and  labor  performed  in  a 
famUy  as  a  domestic.  Laws  of  1858,  ch.  107.  The  act  of  1857 
(ch.  303),  which  declared  "  that  no  property  shall  be  exempt  from 
levy  and  sale  by  virtue  of  an  execution  issued  on  a  judgment 
rendered  in  any  court  in  this  State,  for  a  demand  accruing  for 
work  and  labor  performed  in  a  family  as  a  domestic,  to  an  amount 
not  exceeding  fifty  dollars,"  was  expressly  repealed  by  the  act 
of  1858  (ch.  107). 

3.  Action  ly  female  employee.  No  property  now  exempt  by 
law  shall  be  exempt  from  levy  or  sale,  under  an  execution  issued 

■  upon  a  judgment  obtained  in  any  court  in  the  city  of  New  York, 
for  labor  or  services  done  or  performed  by  any  female  employee, 
when  such  amount,  does  not  exceed  the  sum  of  fifteen  dollars, 
exclusive  of  costs.     Laws  of  1867,  ch.  516. 

4.  Limitation  as  to  amount.  The  various  statutes  exempting 
certain  property  of  the  debtor  from  levy  and  sale,  under  execu- 
tion, in  some  way  fix  a  limit  beyond  which  no  valid  claim  for 
exemption  can  be  carried.  This  limit  may  be  fixed  either  by 
specifying  the  number  of  articles  which  may  be  claimed  as 
exempt,  or  by  providing  that  articles  of  a  certain  class  shall  be 
exempt  when  not  exceeding  a  certain  value,  or  when  kept  for  a 
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specified  use.    In  some  cases  the  object  and  policy  of  the  iaw 
forbid  that  the  right  to  exemption  should  be  placed  under  any 
arbitrary  restriction  as  to  the  value  or  number  of  the  articles 
which  the  judgment  debtor  is  allowed  to  hold  exempt  from  execu- 
tion.    Thus,  all  spinning  wheels,  weaving  looms  and  stoves  put 
up  or  kept  for  use  in  any  dwelling-house,  are  exempt  from  levy 
and  sale  under  execution,  without  regard  to  their  number  or  value, 
as  well  as  the  necessary  wearing  apparel,  beds,  bedsteads  and 
bedding,  for  the  debtor  and  his  family,  and  all  necessary  cooking 
utensils.    2  E.  S.  367  (380),  §  22.    Upon  the  same  principle  the 
law  exempts  the  necessary  food  for  a  team,  for  a  period  not 
exceeding  ninety  days.    Laws  of  1866,  ch.  782.    The  question  aa 
to  the  amount  of  property  necessary  for  the  purposes  specified 
becomes,  in  such  cases,  a  question  of  fact.     In  determining  this 
question  of  necessity,  the  pecuniary  ability  of  the  judgment 
debtor  to  pay  the  debt  is  not  to  be  taken  into  consideration. 
Wilcox  V.  ITawley,  31  N.  Y.  (4  Tiff.)  648 ;  Smith  v.  Slade,  57 
Barb.  637. 

d.  Exemption  of  real  property. 

1.  Homestead.  It  is  provided  by  statute  that,  in  addition  to 
the  property  now  exempt  by  law  from  levy  and  sale  on  execu- 
tion, there  shall  be  also  exempt  the  lot  and  buildings  thereon 
occupied  as  a  residence  and  owned  by  the  debtor,  being  a  house- 
holder, and  having  a  family,  to  the  value  of  ^1,000.  The  law 
provides  that  this  exemption  shall  continue  after  the  death  of 
the  householder,  for  the  benefit  of  the  widow  and  family,  some 
one  of  them  continuing  to  occupy  the  homestead  until  the 
youngest  child  becomes  twenty-one  years  of  age,  and  until  the 
death  of  the  widow.  Laws  of  1850,  ch.  260.  But  in  order  to 
entitle  the  party  to  exemption  as  a  homestead,  the  conveyance 
must  show  that  it  is  designed  to  be  so  held  under  the  act,  or  a- 
notice  of  such  design,  containing  a  full  description  of  the  prop- 
erty, must  be  executed  and  acknowledged  by  the  owner,  and 
properly  recorded  in  the  county  where  it  is  situated.  lb. 

The  act  of  1850  does  not  render  property  recorded  as  a  home- 
stead exempt  from  executions  issued  on  judgments  for  wrongs, 
other  than  the  non-payment  of  debts.  RoUnson  v.  Wiley,  15 
]Sr.  Y.  (1  Smith)  489  ;  Ooolc  v.  Newman,  8  How.  523  ;  Schouton^. 
Kilmer,  id.  527  ;  LatTirop  v.  Binger,  39  Barb.  396.  And  by  the 
terms  of  the  act  it  is  expressly  provided,  that  "no  property  shall, 
by  virtue  of  this  act,  be  exempt  from  sale  for  non-payment  of 
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taxes  or  assessments,  or  for  a  debt  contracted  for  the  purchase 
thereof,  or  prior  to  the  recording  of  the  aforesaid  deed  or  notice." 
Laws  of  1850,  ch.  260. 

The  right  of  exemption  is  a  personal  right,  and  cannot  be 
conveyed  to  another  by  a  deed  of  the  premises  recorded  as  a 
homestead.  Allen  v.  QooTc,  26  Barb.  374  ;  Smith  v.  BracTcett,  36 
id.  571.  The  statute  does  not  exempt  the  property  from  being 
bound  and  charged  by  a  judgment  recovered  against  the  owner, 
but  merely  exempts  it  from  sale  under  execution  ;  and  when- 
ever, from  any  cause,  there  is  a  waiver  of  this  exemption,  the 
property  becomes  liable  to  be  sold  on  any  execution  issued  on 
such  judgment,  the  same  as  though  no  such  exemption  had 
ever  existed.  lb. 

2.  Private  burying  ground.  Land  set  apart  for  a  burying 
ground,  to  the  extent  of  one-fourth  of  an  acre,  is  exempt  from 
levy  and  sale  on  execution,  if  it  has  been  used  as  a  burying 
ground,  and  has  been  recorded  as  prescribed  by  law.  Laws  of 
1847,  ch.  85,  §§  1,  2. 

e.  Absolute  exemption.  It  was  laid  down,  as  a  general  rule,  at 
the  opening  of  this  section,  that  all  the  personal  property  of  a 
judgment  debtor  is  prima  facie  liable  to  levy  and  sale  upon 
execution,  and  that  no  property  in  his  possession  is  exempt  per 
se;  and  that,  to  claim  exemption,  the  judgment  debtor  must 
bring  himself  and  his  property  within  the  exceptions  of  some 
statute.  While  this  is  undoubtedly  the  general  rule,  it  is  sub- 
ject to  some  exceptions.  Thus,  the  statute  exempts  the  neces- 
sary wearing  apparel  of  a  householder  but  is  silent  as  to  the 
right  of  a  party  who  is  not  a  householder  to  claim  a  similar 
exemption  ;  yet,  from  motives  of  humanity  and  from  considera- 
tion of  public  decency,  the  courts  have  held  that  the  necessary 
wearing  apparel  of  every  debtor  is  absolutely  exempt  from  levy 
and  sale  on  execution,  whether  such  debtor  is  a  householder  or 
not.  Bumpus  v.  Maynard,  38  Barb,  626.  See  Sunbolf  v.  Alford, 
3  Mees.  &  Wels.  248.  So,  while  there  is  no  statute  which  exempts 
the  property  of  a  municipal  corporation  from  levy  and  sale 
under  execution,  yet,  from  considerations  of  public  policy, 
the  courts  have  held  that,  while  the  property  of  a  muni- 
cipal corporation  not  devoted  to  public  use  may  be  taken 
and  sold  to  satisfy  a  judgment  against  it,  property  of  a 
municipal  corporation  actually  devoted  to  public  use  is  abso- 
lutely  exempt    from    levy   and    sale    under    execution.      See 
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BrincJcerTioff  v.  Board  of  Edmati.on,  6  Abb.  N.  S.  428 ;  37 
How.  499  ;  2  Daly,  443. 

By  the  provisions  of  the  statutes,  all  materials  procured  under 
a  contract  with  the  canal  commissioners  are  exempt  from  execu- 
tion ;  but  the  statutes  make  it  the  duty  of  canal  commissioners 
to  pay  the  moneys  due  for  such  materials  to  the  judgment 
creditor  of  the  contractor,  upon  proper  proof  being  furnished. 
1  R.  S.  224,  §  38. 

f.  Construction  of  statutes  relating  to  exemption.  In  deter- 
mining whether  a  claim  for  exemption  is  warranted  by  statute, 
public  policy  requires  that  such  construction  shall  be  given  to 
the  statute  as  will  insure  its  full  benefit  to  the  debtor.  Tillotson 
V.  Wolcott,  48  N.  Y.  (3  Sick.)  188.  As  the  statute  is  remedial,  it 
should  be  liberally  construed.  87t.aw  v.  Davis,  55  Barb.  389; 
I^ord  V.  JoTinson,  34  id.  364 ;  Bitting  v.  YandenhurgTi,  17 
How.  80  ;  RoMnson'  s  case,  3  Abb.  466 ;  Carpenter  v.  Herrington, 
25  Wend.  370.  Thus  the  proceeds  of  a  judgment  recovered  by 
a  debtor  against  his  creditor,  for  an  unlawful  levy  upon  and  sale 
of  exempt  property,  will  be  protected  as  exempt  property  until 
sufficient  time  has  elapsed  to  afford  the  debtor  a  reasonable  time 
to  again  purchase  the  exempt  property.  Tillotson  v.  Wolcott, 
48  N.  Y.  (3  Sick.)  188 ;  Andrews  v.  Rowan,  28  How.  126.  So 
provisions  provided  for  family  use  may  be  sold,  or  exchanged 
for  other  articles  of  prime  necessity  in  the  debtor' s  family,  or 
even  to  obtain  means  to  pay  his  taxes,  and  the  fact  that  the 
debtor  is  taking  the  provisions  to  market  for  that  purpose  will 
not  affect  his  right  to  claim  for  them  exemption  from  levy  and 
sale  under  execution.  Shaw  v.  Davis,  55  Barb.  389.  The  words 
"householder,"  "team,"  "tools,"  etc.,  as  employed  in  the 
statute  relating  to  exemption,  have  in  all  cases  received  a  liberal 
construction  by  the  courts.  See  Griffin  v.  Sutherland,  14  Barb. 
456 ;  Hutchinson  v.  Chaniberlfn,  11  N.  Y.  Leg.  Obs.  248 ;  Finnin 
V.  Malloy,  1  Jones  &  Spencer,  382 ;  Ante,  Vol.  2,  159  ;  Robin- 
son! s  case,  3  Abb.  466. 

g.  Exemption,  how  far  a  question  of  fact.  When  the  right  to 
claim  certain  personal  property  as  exempt  depends  upon 
whether  it  is  "■necessary,''''  or  otherwise  the  question  becomes 
one  of  fact  to  be  determined  by  the  jury.  Wilson  v.  Ellis,  1 
Denio,  462.  But  when  the  facts  are  established  or  conceded,  the 
question  of  exemption  is  one  of  law.  Seaman  v.  Luce,  23  Barb. 
240.     See  Oriffin  v.  Sutherland,  14  Barb.  456. 
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Ti.  JExemption  a  personal  privilege.  The  right  to  claim  the 
exemption  of  personal  property  from  levy  and  sale,  under  execu- 
tion, is  a  statutory  privilege,  and  is  strictly  personal,  and  conse- 
quently can  be  exercised  only  by  the  defendant  in  the  execution. 
BaJcer  v.  Brintnall,  5  Abb.  N.  S.  253;  S.  C,  53  Barb.  188; 
S7nith  V.  mil,  22  id.  656;  Barl  v.  Camp,  16  Wend.  562; 
MieTcles  V.  Tousley,  1  Cow.  114. 

i.  Burden  of  proof.  Where  it  is  claimed  that  property  which 
has  been  levied  upon,  by  virtue  of  an  execution,  is  exempt  under 
some  statute,  it  lies  with  the  party  alleging  that  the  property 
was  thus  exempt,  to  prove  affirmatively  the  facts  which  go  to 
establish  the  claim  to  exemption.  BaTcer  v.  Brintnall,  5  Abb. 
N-  S.  253;  S.  C,  52  Barb.  188;  Tuttle  v.  Buck,  41  id.  417; 
Oriffin  V.  Sutherland,  14  id.  456 ;  Smith  v.  Slade,  57  id.  637. 
But  it  will  be  sufficient  for  the  party  claiming  the  exemption  to 
stow  facts  which  will  clearly  bring  himself  within  the  statute. 
Thus,  to  authorize  a  recovery  in  an  action  for  the  value  of  goods 
claimed  to  be  exempt,  but  which  have  been  sold  under  execu- 
tion, it  will  be  sufficient  for  the  defendant  in  the  execution  to 
show  that  he  was  a  householder,  having  a  family  for  whom  he 
provided,  tbat  the  articles  levied  on  and  claimed  to  be  exempt 
were  such  as  are  enumerated  in  the  statute  as  exempt  property, 
when  the  same  are  necessary  ;  and  that  the  same  were  necessary, 
and  within  the  limit  as  to  value.  lb.  Wilcox  v.  Hawley,  31 
N.  Y.  (4  Tiff.)  648. 

It  is  not  necessary  that  the  party  claiming  exemption  should 
show  that  he  has  no  other  property  also  exempt  from  execu- 
tion, which,  with  that  levied  on,  will  exceed  the  statutory  limit 
of  exemption.   lb. 

j.  Selection  ly  debtor.  When  a  judgment  debtor  has  several 
articles  of  personal  property  which,  if  taken  singly,  would  be 
exempt  from  execution,  but  which,  if  taken  together,  would  exceed 
in  number  or  in  value  the  statutory  limit  of  exemption,  the  debtor 
may  elect  which  of  the  articles  he  will  claim  as  exempt,  to  the 
full  amount  or  number  allowed  by  law.  LocJcwood  v.  Younglove, 
27  Barb.  505 ;  Smith  v.  Slade,  57  id.  637 ;  Seaman  v.  Luce, 
23  id.  240.  And  where  there  are  several  articles  used  together, 
that  answer  to  the  descriptive  words  in  the  statute,  as  "  working 
tools,"  or  "working  team,"  "necessary  household  furniture," 
etc.,  and  such  articles  exceed  in  value  the  sum  stated  in  the  stat- 
ute, the  debtor  has  the  right  to  separate  and  divide  the  articles. 
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and  break  up  the  combination,  and  retain  any  number  or  por- 
tion of  the  same,  when  the  total  amount  does  not  exceed  the 
statutory  sum.  Thus,  for  example,  if  the  debtor's  working 
team  consists  of  two  horses,  each  valued  at  $250,  and  harnesses 
valued  at  $50,  and  a  wagon  valued  at  $200,  he  may  claim  as 
exempt  any  portion  of  the  team  not  exceeding  $250  in  value. 
He  may  take  either  horse,  or  he  may  take  the  wagon  and  har- 
nesses. Finnin  v.  Malloy,  1  Jones  &  Spencer,  382 ;  LocJcwood 
V.  Younglove,  27  Barb.  505.  This  election  must  be  made  at  the 
time  of  the  levy,  or  within  a  reasonable  time  after  the  debtor  has 
notice  of  it,  or  the  right  to  maintain  an  action  to  recover  the  pos- 
session of  the  property  will  be  gone.  Seaman  v.  Luce,  23  Barb. 
240  ;  Twinam  v.  Swart,  4  Lans.  263.  It  is  not  necessary  for  the 
protection  of  the  officer  that  he  should  consult  with  the  judg- 
ment debtor  as  to  what  part  of  his  property  is  exempt  from 
execution  before  making  his  levy.  lb. 

]c.  Fraud.  It  has  been  held  that,  where  a  judgment  debtor 
has  reduced  his  visible  property  so  that  he  may  claim  the  rest 
of  it  to  be  exempt  property,  in  order  to  defraud  his  creditors, 
and  he  afterward  brings  an  action  of  replevin  to  recover  a  por-  • 
tion  of  such  property  seized  under  execution,  the  question  of 
fraud  should  be  submitted  to  the  jury  under  proper  directions 
from  the  court ;  and,  that  on  proof  of  the  fraudulent  intent  of 
the  debtor,  the  jury  may  place  him  beyond  the  reach  of  the 
statute  by  sustaining  the  levy.  Brackett  v.  Wafkins,  21  Wend.  68. 

I.  Waiver  of  exemption.  Parties  have  no  power  to  give,  by 
their  contracts,  any  effect  to  judgments  and  executions  other 
than  that  which  the  law  attributes.  Therefore,  a  debtor  cannot, 
by  prospective  agreement,  waive  the  right  to  claim  as  exempt 
the  property  which  the  statute  has  declared  to  be  exempt  from 
levy  and  sale  under  execution.  Kneettle  v.  Newcomh,  22  N.  Y. 
(8  Smith)  249  ;  Crawford  v.  Lockwood,  9  How.  547 ;  S.  C,  12 
]Sr.  Y.  Leg.  Obs.  105  ;  Harper  v.  Leal,  10  How.  276.  The  owner 
of  the  property  may,  however,  waive  his  statutory  right  at  the 
time  of  the  levy  and  sale.  lb. 

The  right  to  waive  exemption,  like  the  right  to  claim  it,  is  con- 
fined to  the  owner  of  the  exempt  property ;  and  the  wife  of  the 
debtor  has  no  right  to  waive  her  husband's  privilege  by  turning 
out  an  article  exempt  from  execution,  even  to  obtain  a  release  of 
other  property  from  execution  which  was  not  exempt.  Wood- 
ward V.  Murray,  18  Johns.  400. 
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Section  4.  Form  of  execution. 

a.  General.  The  rules  as  to  the  general  form  of  an  execution 
have  been  already  noticed.     See,  ante,  14-18. 

The  Code  provides  that  an  execution  against  the  property  of 
the  judgment  debtor  must  require  the  officer  to  satisfy  the  judg- 
ment out  of  the  personal  property  of  the  debtor  ;  and  if  suffi- 
cient personal  property  cannot  be  found,  out  of  the  real  property 
belonging  to  him  on  the  day  when  the  judgment  was  docketed 
in  the  county,  or  at  any  time  thereafter.    Code,  §  289. 

Form  of  execution  against  property. 
The  People  of  the  State  of  New  Yoek 

To  the  sheriff  of  the  county  of 

WpEEEAS,  In  an  action  in  the  supreme  court  of  the  State  of 
New  York,  wherein  was  plaintiff   ,  and  was  defend- 

ant   ,  the  recovered  a  judgment  against  the  ,  on  the 

day  of  J 18    ,  for  dollars  and  cents  ;  the 

judgment  roll  in  which  said  action  was  on  that  day  filed,  and 
judgment  docketed,  in  the  county  of  .    A  transcript  of  the 

said  judgment  was  duly  filed,  and  said  judgment  duly  docketed 
in  your  county,  on  the  day  of         ,  18    .     And  whereas 

•  there  is  now  actually  due  on  the  said  judgment  the  sum  of 
dollars  and  cents,  with  interest  thereon  from  the  day 

of  ,  18    . 

YoTJ  AKB,  THEREFORE,  required  to  satisfy  the  said  judgment* 
out  of  the  personal  property  of  the  said  judgment  deMor  ,  or 
either  of  them;  and  if  sufficient  personal  property  cannot  be 
found,  then  out  of  the  real  property  in  your  county,  belonging 
to  the  said  judgment  deMor  ,  or  either  of  them,  on  the  day* 
said  judgment  was  docketed  in  your  county,  or  at  any  time 
thereafter!  ;  and  to  return  this  execution,  with  your  proceedmgs 
thereon,  to  the  clerk  of  the  said  county  where  said  judgment 
roll  was  filed  as  aforesaid,  within  sixty  days  after  the  receipt 
hereof  by  you. 

Dated  at  this  day  of  ,  187    . 

Attorney  for 

h.  After  attachment.  The  requisites  of  an  execution,  where  the 
sheriff  who  has  seized  property  under  a  warrant  of  attachment 
has  gone  out  of  office  before  judgment  in  the  action,  have  been 
already  noticed  in  a  preceding  volume.  See  Yol.  2,  196.  The 
form  there  given  may  be  readily  modified  and  made  applicable 
to  cases  where  the  sheriff  who  served  the  warrant  of  attachment 
is  still  in  office.  For  a  discussion  of  the  form  of  this  class  of 
executions,  see  McKay  y.  Harroioer,  27  Barb.  463, 470 ;  Thache) 
V.  Bancroft,  15  Abb.  243. 
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c.  Joint  debtors.  The  essentials  of  an  execution  against  the 
joint  property  of  all,  and  against  the  separate  property  of  some 
of  several  defendants,  jointly  indebted,  have  been  already  noticed. 
See  §  8,  letter  &,  ante.  The  form  of  this  class  of  executions 
differs  from  that  of  an  ordinary  execution,  only  in  the  direction 
to  the  sheriff  as  to  the  property  out  of  which  the  amount  of  the 
execution  is  to  be  made. 

Form  of  execution  against  joint  property  of  all,  and  separate 
property  of  some  of  the  defendants. 
{As  in  preceding  form  on  page  47,  substituting  between  the 
**,  the  following)  out  of  the  joint  personal  property  of  all  the 
defendants,  and  the  separate  personal  property  of  {name  defend- 
ants served )  M^ithin  your  county,  or,  if  sulBcient  personal  prop- 
erty cannot  be  found,  then  out  of  the  real  property  vi'ithin 
yourcounty  belonging  jointly  to  all  the  defendants,  or  separately 
to  {name  the  defendants  served)  on  the  day,  etc. 

d.  Against  property  in  hands  of  third  persons.  The  Code 
provides  that  if  the  execution  is  against  real  or  personal  prop- 
perty  in  the  hands  of  personal  representatives,  heirs,  legatees, 
tenants  of  real  property,  or  trustees,  it  must  require  the  officer  to 
satisfy  the  judgment  out  of  such  property.  Code,  §  289,  subd.  % 
See  Olmsted  v.  Yredenburgh,  10  How.  215.  The  execution 
must  not  only  describe  the  defendants  in  their  representative 
capacity,  but  it  must  also  conform  to  the  statute,  and  require 
the  officer  to  satisfy  the  judgment  out  of  the  property  which, 
according  to  the  judgment,  is  liable  for  its  payment,  as  other- 
wise the  sheriff  will  be  justified  in  levying  upon  the  individual 
property  of  the  defendants  in  the  execution,  notwithstanding 
that  they  are  therein  described  in  their  representative  character, 
lb.  As  to  the  time  in  which  such  execution  may  issue,  see 
section  3,  letter  d,  ante,  6  ;  as  to  leave  to  issue  the  execution, 
see  section  4,  letter  b,  ante,  9  ;  also  section  5,  letter  g,  ante,  11. 

Form  of  execution  against  personal  representatives. 
The  People  op  the  State  op  New  Yoek 

To  the  sheriff  of  the  county  of  ,  greeting : 

Whereas,  judgment  was  rendered  on  the  day  of  > 

1^^    '1^  an  action  in  the  court,  between  A.  B.,  plaintiff, 

and  Y.  Z.,  as  the  executor  of  the  will  {or  as  the  administrator  of 
the  goods,  chattels,  credits,  etc.)  of  E.  F.,  late  of  ,  in  the 

coonty  of  ,  deceased,  in  favor  of  the  said  A.  B.,  and  against 

said  Y .  L.,  as  such  executor  {or  administrator)  as  aforesaid,  for 
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the  sum  of  dollars,  as  appears  by  the  judgment  roll,  filed 

in  the  office  of  the  clerk  of  county ;  and 

Whereas,  said  judgment  was  docketed  in  your  county  on 
the  day  of  ,  in  the  year  187    ,  and  the  sum  of 

dollars  is  now  actually  due  thereon,  with  interest  from  the 
day  of  ,  187      ; 

You  ARE  THEREFORE,  required  to  satisfy  the  said  judgment 
out  of  the  personal  property  of  the  said  E.  F.,  in  the  hands  of 
the  said  Y.  Z.,  in  your  county,  and  to  return  this  execution,  with 
your  proceedings  thereon,  to  the  clerk  of  the  said  county  where 
said  judgment  roll  was  filed  as  aforesaid,  within  sixty  days  after 
the  receipt  hereof  by  you. 

Dated  at  this  day  of  ,  187    . 

C.  T.  B., 

Attorney  for  A.  B. 

e.  Execution  against  married  woman.  The  Code  authorizes 
an  execution  against  a  married  woman,  but  provides  that  it  shall 
direct  the  levy  and  collection  of  the  amount  of  the  judgment 
against  her  from  her  separate  property  and  not  otherwise.  Code, 
§  287.  The  execution  should  conform  to  the  requirements  of  the 
statute  in  this  particular.  Baldwin  v.  Kimmel,  16  Abb.  353 ; 
S.  C,  1  Rob.  109.  See  'Thompson  v.  Sargent,  15  Abb.  452 ; 
Moncriefx.  Ward,  25  How.  94;  S.  C,  16  Abb.  354,  noU. 

Form,  of  execution  against  married  woman. 
{Commence  as  in  form  on  page  47,  to  T",  and  continue)  the 
amount  of  said  judgment  to  be  collected  out  of  the  separate 
property  of  the  said  Y.  Z.  but  not  otherwise,  and  to  return, 
{etc.,  as  inform  on  page  ahove  mentioned). 

f.  Execution  on  judgments  for  debts  contracted  hy  woman 
before  marriage.  An  action  may  be  maintained  against  the  hus- 
band and  wife  jointly  for  any  debt  of  the  wife  contracted  before 
marriage,  but  the  execution  on  any  judgment  in  such  action  shall 
issue  against,  and  such  judgment  shall  bind,  the  separate  estate 
and  property  of  the  wife  only,  and  not  that  of  the  husband. 
Laws  of  1853,  eh.  576,  §  1 ;  4  Edm.  Stat.  514. 

The  execution  will  be  substantially  in  the  ordinary  form,  and 
will,  of  course,  correctly  describe  the  parties  to  the  judgment 
but  will  limit  the  levy  to  the  separate  property  of  the  wife. 

In  case  the  husband  has,  by  any  ante-nuptial  contract  or  other- 
wise acquired  the  separate  property  of  his  wife,  or  any  portion 
of  such  property,  the  execution  may  issue  against  his  property 
VoL.IY.  — 7 
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to  the  extent  of  the  property  so  acquired.     See  Laws  of  1853,  ch. 
576,  §  2  ;  4  Edm.  Stat.  515. 

g.  Execution  on  judgment  for  a  debt  secured  hy  mortgage. 
See  p.  17,  ante. 

h.  Execution  against  Tieirs  and  devisees.     See  letter  d^  ante, 
48.     See,  also,  2  R.  S.  455  (475),  §  55  ;  Code,  §§  375,  381. 

Section  5.  The  levy. 

a.  Levy  on  real  property,  how  made.  In  order  to  constitute 
a  valid  levy  on  real  estate,  it  is  not  necessary  that  the  officer 
holding  the  execution  should  make  any  formal  seizure  or  levy. 
Wood  V.  Colvin,  5  Hill,  228.  It  is  not  necessary  that  he  should 
go  upon  the  property,  or  even  that  it  should  be  within  his  view. 
Rodger s  v.  Bonner,  45  N.  Y.  (6  Hand)  379 ;  aflBrming  S.  C,  55 
Barb.  9  ;  BurTchardt  v.  McClellan,  15  Abb.  243,  note.  All  that 
is  necessary  to  constitute  a  valid  levy  on  real  estate,  is  that  the 
officer  holding  the  execution  make  some  entry  or  memorandum 
indicative  of  his  intention  to  make  the  property  liable  to  the 
process.  lb. 

&.  On  personal  property,  how  made.  To  constitute  a  levy  on 
personal  property,  the  officer  holding  the  execution  must  not 
only  have  the  property  in  his  view,  but  also  in  his  power ;  and 
must,  in  addition,  exercise  such  dominion  over  it  as  to  make  him 
a  trespasser  except  for  the  protection  of  his  process.  Modgers  v. 
Bonner,  45  N.  Y.  (6  Hand)  379  ;  Camp  v.  Chamberlain,  5Denio, 
198.  The  officer  must  enter  upon  the  premises  where  the  goods 
are,  and  take  possession  of  them  if  that  be  practicable,  if  not,  he 
must  openly  and  unequivocally  assert  his  title  to  them  by  virtue 
of  his  execution.  It  is  not  essential  to  the  validity  of  the  levy 
that  he  takes  actual  possession  of  the  goods,  or  that  he  remove 
them  from  the  custody  of  the  debtor.  The  test  of  a  valid  levy 
is,  whether  enough  has  been  done  to  subject  the  officer  to  an 
action  of  trespass  but  for  the  protection  of  the  execution. 
Both  V.  Wells,  29  N.  Y.  (2  Tiff.)  471 ;  Elias  v.  Farley,  3 
Keyes,  398  ;  S.  C,  2  Trans.  App.  116  ;  5  Abb.  N.  S.  39  ;  2  Abb. 
Ct.  App.  11;  Bond  v.Willett,  31  N.  Y.  (4  Tiff.)  102;  S.  C,  1 
Keyes,  877 ;  29  How.  47 ;  1  Abb.  Ct.  App.  165.  An  officer 
cannot  make  a  valid  levy  on  personal  property  by  merely 
viewing  it  with  a  mental  intent  to  levy,  and  afterward  mak- 
ing a  memorandum  to  that  effect,  which  is  not  communicated  to 
any  one.  Camp  v.  Chamberlain,  5  Denio,  198;  BeeTcmani- 
Lansing,  3  Wend.  446.     But  if  the  officer,  in  addition  to  view- 
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ing  the  goods,  shows  the  execution  to  the  judgment  debtor, 
asserts  his  right  to  the  goods  by  virtue  of  his  process,  and  sub- 
sequently indorses  on  the  execution  the  fact  that  a  levy  had 
been  made,  this  will  be  a  valid  levy  notwithstanding  that  the 
officer  did  not  take  actual  possession  of  the  goods  or  remove  them 
from  the  custody  of  the  debtor.  Roth  v.  Wells,  29  N.  Y.  (2  Tiff.) 
471 ;  Barker  v.  Binninger,  14  N.  Y.  (4  Kern.)  270.  See  Copley 
V.  Rose,  2  N.  Y.  (2  Comst.)  115.  So,  if  the  officer  holding  the 
execution  actually  takes  the  goods  of  the  debtor  into  his  cus- 
tody, with  the  intent  to  subject  them  to  the  process  in  his  hands, 
this  will  constitute  a  valid  levy,  although  the  officer  made  no 
public  avowal  of  the  levy  and  did  not  even,  at  the  time,  inform 
the  debtor  of  the  fact  that  he  had  taken  the  goods  under 
the  execution.  Butler  v.  Maynard,  11  Wend.  548.  But  the 
rule  would  be  otherwise  if  the  officer  had  not  taken  the  goods 
into  his  custody,  or  in  some  way  assumed  dominion  over  them. 
Price  V.  SMpps,  16  Barb.  585. 

A  proclamation  of  the  levy  of  goods  locked  up,  and  not 
within  view  of  the  officer,  is  no  levy.  The  goods  must  be  within 
the  view  of  the  officer  and  under  his  power.  Haggerty  v.  Wither, 
16  Johns.  287  ;  Ray  v.  Harcourt,  19  Wend.  495 ;  Van  Wyck  v. 
Pine,  2  Hill,  666. 

It  will  be  seen,  from  the  illustrations  given,  what  is  and  what  is 
not  a  valid  levy  on  personal  property.  The  law  only  requires 
that  the  officer  making  the  levy  shall  in  some  way  assert  and 
exercise  control  over  the  property  levied  on  ;  and  where  the  offi- 
cer takes  all  the  possession  of  which  the  nature  of  the  chattel  is 
susceptible,  the  courts  will  sustain  the  levy.  See  Whipple  v. 
Foot,  2  Johns.  418. 

The  essentials  of  a  valid  levy  on  personal  property  have  been 
thus  summed  up  by  the  court  of  appeals. 

First.  The  property  must  be  in  the  view  and  under  the  con- 
trol of  the  officer. 

Second.  The  officer  must  take  possession  of  the  property, 
either  by  removing  it  or  by  an  oral  declaration  that  the  officer 
claims  to  hold  the  goods  under  such  levy. 

Third.  An  inventory,  or  at  least  a  memorandum  of  the  levy, 
should  be  made  at  the  time.  Bond  v.  Willett,  1  Keyes,  377 ; 
S.  C,  31  N.  Y.  (4  Tiff.)  102  ;  29  How.  47;  1  Abb.  Ct.  App.  165. 
See,  further,  as  to  levy,  2  Wait's  Law  &  Pr.  732. 

c.  Levy,  when  made.     The  law  allows  the  sheriff  sixty  days 
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in  which  to  collect  an  execution,  and  therefore  he  may  levy  upon 
the  defendant's  property  at  any  time  within  the  sixty  days.   See 
Code,  §  290.     No  valid  levy  can  be  made  after  the  return  day ; 
but,  on  the  contrary,  a  levy  so  made  will  render  the  officer  liable 
to  an  action  of  trespass,  at  the  suit  of  the  defendant  in  the.  execu- 
tion.   Vail  V.  Lewis,  4  Johns.  450  ;  Yan  Rensselaer  v.  Kidd,  6 
N.  Y.  (2  Seld.)  331 ;  Deme  v.  Elliott,  2  Cai.  243.     But  it  is  not 
necessary  that  the  officer  should  hasten  the  levy  in  order  that 
the  sale  of  the  property  levied  on  may  be  completed  before  the 
return  day.    A  levy  on  the  return  day  of  an  execution  will  be 
valid,  because,  where  the  execution  of  the  writ  has  been  com- 
menced before  the  return  day  has  passed,  it  may  be  completed 
by  a  sale  of  the  property  afterward.    Wood  v.  Colvin,  5  HUl, 
968 ;  Devoe  v.  Mliot,  2  Cai.  243 ;   Pettingill  v.  Moss,  3  Minn. 
222  ;  HotcJikiss  v.  Mc  Yickar,  12  Johns.  402.     It  is  not  essential 
that  all  the  property  be  levied  on  at  one  time  ;  but,  on  the  other 
hand,  the  levy  may  be  made  at  diflferent  times.    Denmey  v. 
Fox,  22  Barb.  522. 

d.  What  force  may  he  used  in  maMng  a  levy.  A  sheriff  will 
not  be  justified  in  breaking  open  the  outer  door  of  a.  dwelling 
house,  for  the  purpose  of  making  a  levy  on  the  property  of  the 
tenant.  And  where  the  door  of  a  dwelling-house  is  latched 
merely,  and  the  sheriff  enters  contrary  to  the  known  wUl  of  the 
owner,  he  is  a  trespasser,  and  the  owner  of  the  house,  or  even  a 
guest,  may  lawfully  resist  the  removal  of  goods  levied  on  by 
him.  Curtis  v.  Hubbard,  4  HUl,  437 ;  People  v.  Hubbard,  24 
Wend.  369.  See  ParTce  v.  Evans,  Hob.  62,  a.  But  if  the 
sheriff  has  once  lawfully  levied  upon  goods  in  a  dwelling  house, 
and  has  been  called  away  before  completing  his  inventory,,  he 
may  afterward  enter  the  house  by  force,  if  necessary,  in  order 
to  resume  control  over  the  goods.  Olover  v.  WMttenhall,^ 
Hill,  597. 

But  the  protection  which  the  law  extends  to  a  man's  habita- 
tion, and  which  precludes  the  sheriff  from  entering  unless  the 
outer  door  be  open,  does  not  extend  to  a  store  or  barn,  discon- 
nected from  the  dwelling-house  and  forming  no  part  of  the 
curtilage.  Haggerty  v.  Wither,  16  Johns.  287.  Nor  does  it 
extend  to  the  inner  doors  of  a  dwelling-house.  Williams  v- 
Spenfier,  5  Johns.  352 ;  Lee  v.  Gansel,  1  Cowp.  1 ;  HuteMnson 
V.  Birch,  4  Taunt.  619.    See,  ante,  Yol.  1, 657,  659. 

e.  Consent  of  debtor.    It  is  not  essential  to  the  validity  of  a 
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levy  that  consent  or  acqniesence  of  the  owner  of  the  property 
levied  on  should  be  first  obtained.  The  right  of  the  judgment 
debtor  to  elect,  as  to  what  property  he  will  claim  as  exempt  from 
execution,  gives  him  no  right  to  demand  that  he  shall  be  con- 
sulted by  the  officer  before  the  making  of  the  levy.  Tvainam  v. 
Swart,  4  Lans.  263  ;  Seaman  v.  Luce,  23  Barb.  240. 

/.  Amount  of  levy.  In  making  a  levy  upon  the  property  of  a 
debtor,  the  officer  is  in  no  respect  restricted  as  to  the  amount  he 
shall  take.  The  execution  directs  him  to  levy  of  the  goods  and 
chattels  of  the  defendant  the  amount  of  the  judgment.  In 
estimating  this  amount,  the  officer  must  exercise  his  discretion. 
If  he  levies  upon  more  property  than  is  sufficient  to  satisfy  the 
judgment,  the  surplus  will  be  refunded  to  the  judgment  debtor. 
If  it  appears  upon  the  sale  that  he  has  levied  upon  too  little  to 
satisfy  the  judgment,  he  may  make  a  second  levy  to  supply  the 
deficiency,  provided  the  sixty  days  following  the  receipt  of  the 
execution  have  not  expired.     Denmey  v.  Fox,  22  Barb.  522. 

g.  Constructive  levy.  A  levy  on  personal  property  may  be 
valid  and  sufficient  as  against  the  judgment  debtor,  and  yet  be 
utterly  insufficient  as  against  third  parties.  Thus,  where  the 
judgment  debtor  agrees  with  the  sheriff  that  personal  property 
not  within  the  view  of  the  officer  shall  be  deemed  formally  levied 
on,  this  agreement  and  the  levy  thereunder  will  be  sufficient  to 
bind  the  judgment  debtor,  but  will  not  be  such  a  levy  as  will 
affect  the  title  of  persons  subsequently  acquiring  possession  of 
the  same  property,  either  by  purchase  or  levy.  Mills  v. 
Thursty,  11  How.  121 ;  Dresser  v.  AinswortJi,  9  Barb.  619  ; 
Van  WycJc  v.  Pine,  2  Hill,  666  ;  Ray  v.  Har court,  19  Wend.  495. 

Where  the  sheriff  has  levied  on  property  under  one  execution, 
and  a  second  execution  against  the  same  judgment  debtor  is 
subsequently  placed  in  his  hands,  a  new  levy  under  the  second 
execution  will  be  unnecessary,  provided  the  property  seized  under 
the  prior  levy  is  sufficient  to  satisfy  both  demands.  Roth  v. 
Wells,  41  Barb.  194;  Oresson  v.  ,Stout,  17  Johns.  116;  Van 
WinTcle  v.  Udall,  1  Hill,  559  ;  Slade  v.  Van  VecMen,  11  Paige, 
21 ;  Banlc  of  LansinghurgJi  v..  Grary,  1  Barb.  542.  So  if  the 
sheriff  levies  an  execution  upon  the  property  of  the  judgment 
debtor,  and  afterward  discovers  that  another  execution  against 
the  same  debtor  has  priority,  a  levy  under  such  execution  will 
be  unnecessary,  provided  the  amount  of  the  levy  was  sufficient 
to  satisfy  both  executions.    PecTc  v.  Tiffany^  2  N.  Y.  (2  Comst.) 
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451.  But  where  the  prior  levy  is  a  nullity,  the  constructive  levy 
under  a  second  execution  will  be  also  a  nullity.  Banlc  of  Lan- 
singhurgh  v.  Crary,  1  Barb.  542. 

7i.  Receiptor.  It  has  been  stated  that  the  validity  of  a  levy 
does  not  depend  upon  the  mere  manual  seizure  of  the  property 
of  the  judgment  debtor,  nor  upon  the  actual  taking  and  retaining 
of  the  property  by  the  officer.  The  sheriff,  on  making  a  levy, 
may  either  take  the  property  into  his  custody  and  remove  it,  or 
may  turn  it  over  to  a  third  party,  taking  from  him  a  written 
acknowledgment  of  its  receipt,  with  a  promise  to  re-deliver  it  on 
demand.  This  party  is  usually  termed  a  receiptor.  As  to  his 
rights,  duties  and  liabilities,  see  ante.  Vol.  2,  p.  180. 

i.  Effect  of  levy.  Goods  taken  in  execution  are  in  the  custody 
of  the  law,  and  if  they  were  found  by  the  officer  in  the  hands  of 
the  defendant  in  the  execution,  they  cannot  be  taken  out  of  such 
officer' s  custody  by  replevin  process.  Hall  v.  Tuttle,  2  Wend. 
475  ;  Gardner  v.  Campiell,  1 5  Johns.  401  ;  Keyser  v.  Waterlury, 
7  Barb.  650  ;  S.  C,  3  Code  E,.  233.  But  this  principle  applies 
only  as  between  the  defendant  and  the  officer.  Dunham  v. 
Wyclcoff,  3  Wend.  280.  See  Rogers  v.  Weir,  34  N.  Y.  (7  Tiff.) 
463.  And  it  does  not  prevent  the  person  having  the  property  in 
the  goods  seized,  and  having  the  right  to  reduce  them  to  actual 
possession,  from  taking  them  by  replevin  process  from  the  officer 
who  has  taken  them  by  virtue  of  an  execution  from  the  posses- 
sion of  the  defendant  therein,  lb.   ClarJiv. SMnner,20  3d\m.%^5. 

The  general  principle  that  goods  levied  on  under  an  execution 
are  in  the  custody  of  the  law,  forbids  their  seizure  and  sale  for 
taxes  against  the  defendant  in  the  execution.  Hartwelly.  Bissell, 
17  Johns.  128.  And  this  general  principle  is  not  affected  by  the 
fact  that  the  goods  levied  on  have  been  left  in  the  custody  of  a 
third  person  for  safe  keeping.  Baker  v.  Miller,  6  Johns.  195. 
But  where  the  officer  in  making  his  levy  disregards  the  direction 
of  his  writ,  the  goods  so  seized  will  not  be  deemed  to  be  in  the 
custody  of  the  law  so  as  to  protect  them  from  seizure  and  sale 
under  valid  process.     Sherry  v.  Schuyler,  2  Hill,  204. 

By  a  levy  under  an  execution,  the  plaintiff  in  the  execution 
does  not  acquire  such  an  interest  in  the  personal  property  levied 
on  as  to  authorize  him  to  bring  an  action  to  recover  its  possession 
from  one  who  has  taken  it  from  the  officer.  Barker  v.  Mafhews, 
1  Denio,  335  ;  Skinners.  Stuart,  39  Barb.  206  ;  S.  C,  24  How. 
489 ;  15  Abb.  391.    See  Howland  v.  Willetts,  9  N.  Y.  (5  Seld.) 
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170  ;  Marsh  v.  White,  3  Barb.  518.  Neither  does  the  sheriff,  by 
virtue  of  his  levy,  become  the  owner  of  the  goods  levied  on.  He 
has,  on  the  contrary,  merely  a  special  property  in  the  goods. 
Pierce  v.  Kingsmill,  25  Barb.  631. 

A  seizure  of  lands,  by  a  sheriff  under  an  execution,  does  not 
divest  the  estate  of  the  debtor,  but  is  only  the  first  step  in  a  pro- 
ceeding, which,  if  properly  conducted,  will  ultimately  vest  the 
title  in  the  purcha&er.  Catlin  v.  Jackson,  8  Johns.  520  ;  Munroe 
V.  Merchant,  26  Barb.  383 ;  Evertson  v.  Sawyer,  2  Wend.  507 ;  Rich 
V.  Baker,  3  Denio,  79.  So  a  levy  upon  personal  property  works  no 
change  of  interest  beyond  vesting  a  special  property  in  the  offi- 
cer. The  general  property  still  remains  in  the  debtor.  Oreen  v. 
Burke,  23  Wend.  490,  498.  Whether  the  property  levied  on  is 
real  or  personal,  the  debtor' s  property  therein  is  not  absolutely 
divested  till  a  sale.  lb.  And  the  seizure  and  sale  of  land  under 
an  execution  does  not  divest  the  estate  of  the  debtor  unless  the 
purchase-money  is  paid  .and  the  deed  delivered.  Farmers' 
Bank  of  Saratoga  Co.  v.  Merchant,  13  How.  10  ;  Catlin  v.  Jack- 
son, 8  Johns.  520. 

A  levy  under  an  execution  estops  the  judgment  creditor  from 
denying  the  debtor' s  interest  in  the  property  levied  on.  Thus, 
on  a  motion  to  set  aside  an  execution,  the  plaintiff  cannot  oppose 
the  motion  by  denying  the  interest  of  the  defendant  in  the 
execution  in  the  property  levied  on.  Larribert  v.  Comerse,  22 
How.  265. 

It  has  been  held  in  some  old  cases,  that  a  levy  upon  suificient 
property  to  satisfy  an  execution,  is  a  satisfaction  ;  but  that  doc- 
trine has  long  since  been  exploded.  Peck  v.  Tiffany,  2  N.  Y.  (2 
Com  St.)  451 ;  Greene  v.  Burke,  23  Wend.  490. 

A  levy  upon  suflBcient  personal  property  is  not,  per  se,  a  satis- 
faction of  the  judgment.  Denmey  v.  Fox,  22  Barb.  522  ;  McBride 
V.  Farmer^''  Branch  Bank,  7  Abb.  347 ;  S.  C,  28  Barb.  476 ; 
Radde  v.  Whitney,  4  E.  D.  Smith,  378.  The  levy  merely  sus- 
pends aU  other  remedies  of  the  creditor  while  it  is  continued,  and 
may,  but  does  not  necessarily  operate  as  a  satisfaction.  If,  without 
fault  of  the  plaiutiff,  the  levy  fails,  in  whole  or  in  part,  to  effect 
an  actual  satisfaction  of  his  debt,  he  may  resort  to  an  alias  or 
pluries  execution.  See  Greene  v.  Burke,  23  Wend.  490.  Where 
a  sheriff  levies  upon  sufiicient  property  and  through  his  negli- 
gence or  misconduct  it  is  lost,  destroyed  or  otherwise  disposed  of, 
so  that  the  defendant  is  deprived  of  the  benefit  of  it,  the  levy 
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will  no  doubt -be  deemed  a  satisfaction  of  the  execution,  and  tlie 
plaintiff  must  seek  his  remedy  against  the  sheriff.  But  where 
the  debtor  has  neither  paid  the  debt  nor  been  deprived  of  his 
property,  the  simple  act  of  levying  npon  it  is  not  a  satisfaction, 
whether  the  debtor  has  been  permitted  to  retain  the  property 
either  by  his  own  misconduct,  or  by  his  request,  or  by  the  volun- 
tary act  of  the  officer.     Peck  v.  Tiffany,  2  N.  Y.  (2  Comst.)  451. 

y.  Presumptions  of  law.  In  the  absence  of  any  allegation  to 
the  contrary,  the  court  will  presume  that  in  the  execution  of  Ms 
writ,  the  officer  has  not  violated  his  dnty  by  levying  on  property 
which  he  had  no  right  to  take.  Burr  all  v.  Acker,  23  Wend.  606, 
610.  So,  in  the  absence  of  proof  to  the  contrary,  it  will  be  pre- 
sumed that  where  a  sheriff  has  sold  property  under  execution, 
he  first  made  a  valid  levy.  Smith  v.  Rill,  22  Barb.  656.  See 
Millspaugh  v.  Mitchell,  8  Barb.  333.  So,  where  the  sufficiency 
of  the  levy  is  in  controversy,  it  will  be  presumed,  in  the  absence  of 
proof  to  the  contrary,  that  the  goods  levied  on  were  in  sight  of  the 
officer  at  the  time  of  the  levy.  Bond  v.  Willett,  1  Keyes,  377 ;  S.  C, 
31  N.Y.  (4  Tiff.)  102 ;  29  How.  47 ;  1  Abb.  Ct.  App.  165.  So,  where  the 
sufficiency  of  the  notice  of  sale  of  real  estate,  under  an  execution, 
is  in  question,  it  will  be  presumed  that  due  notice  was  given  and 
the  requirements  of  the  statute  observed.  Wood  v.  Morehouse, 
45  IST.  Y.  (6  Hand)  368.  And,  in  general,  it  may  be  stated  that 
neglect  of  duty  by  a  public  officer  will  not  be  presumed,  but 
must  be  proved ;  and  in  support  of  his  acts,  the  familiar  maxim, 
omnia  praesumuntur  rite  esse  acta,  stands  for  evidence  of 'the 
fact  in  the  absence  of  any  other  evidence  ;  and  that  when  a  per- 
son is  required  to  do  an  act  the  not  doing  of  which  would  make 
him  guilty  of  a  criminal  neglect  of  duty,  it  will  be  presumed  that 
he  has  duly  performed  it,  unless  the  contrary  be  shown.  lb. 
Hartwell  v.  Root,  19  Johns.  344. 

k.  Evidences  of  levy.  The  indorsement  of  the  officer  on  the 
execution,  that  he  levied  on  the  property  of  the  defendant  in  the 
execution  on  a  day  specified,  is  prima  facie  evidence  of  such  levy. 
Price  V.  8hipps,  16  Barb.  685 ;  Millspaugh  v.  Mitchell,  8  id. 
333,  335. 

I.  Abandonment  of  levy.  Whenever  an  officer  discovers  that 
goods  levied  upon  by  him,  as  the  property  of  the  defendant  in 
execution,  belong,  in  fact,  to  another,  he  may  relinquish  the 
levy,  and  return  his  execution  nulla  bona.  The  only  consequence 
of  this  act  is  to  throw  upon  the  sheriff  the  burden  of  showing 
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property  in  the  goods  out  of  the  defendant  in  the  execution, 
should  the  good  faith  of  his  return  be  put  in  controversy.  Blivin 
V.  BleaMey,  23  How.  124. 

Section  6.  Proceedings  on  disputed  title.    ■ 

a.  Duty  of  officer  on  dispute  as  to  title.  It  is  a  general  rule, 
that  an  officer  holding  an  execution  is  bound  to  levy  on  goods 
in  the  hands  and  under  the  control  of  the  defendant  in  execu- 
tion, upon  their  being  pointed  out  to  him  as  the  property  of 
the  defendant ;  and  that  upon  his  neglect  to  do  so  he  will  be 
answerable  to  the  creditor  for  his  neglect,  should  the  goods 
belong  to  the  defendant  and  be  afterward  removed  beyond  his 
reach.  Williams  v.  Lowndes,  1  Hall,  579  ;  Camp  v.  Ohamier- 
lain,  5  Denio,  198. 

It  is  also  a  well-settled  rule  that  the  sheriff  is  bound,  at  his 
peril,  to  take  only  the  goods  of  the  defendant,  and  that  he  is 
liable  as  a  trespasser  if  he  takes  the  goods  of  a  third  person, 
although  they  are  pointed  out  by  the  plaintiff  as  the  goods  of  the 
defendant.  Lummis  v.  Kasson,  43  Barb.  373  ;  Van  Antwerp  v. 
Newman,  2  Cow.  543  ;  AcTcworth  v.  Kempe,  Doug.  40. 

But  the  law  does  not  impose  this  double  liability  upon  the 
officer  executing  its  mandates,  without  providing  ample  means 
for  his  protection  in  the  proper  discharge  of  his  duty.  In  no 
event  can  an  officer  be  seriously  incommoded  by  making  a  levy 
on  goods  in  the  possession  and  use  of  the  person  against  whom 
the  execution  issues.  The  means  of  protection  furnished  by  an 
inquisition  to  try  the  title  of  the  goods  levied  on,  or  by  a  bond  of 
indemnity  given  by  the  plaintiff  in  the  execution,  or  by  an  order 
of  the  court  compelling  adverse  claimants  to  interplead,  will 
be  considered  in  their  order. 

5.  Inquisition  to  determine  title.  If  the  officer  making  a  levy 
under  an  execution  has  reasonable  grounds  for  doubting  whether 
the  property  seized  belongs  to  the  defendant  in  the  execution, 
he  may  either  release  the  levy  and  return  the  execution  nulla 
lona,  thus  assuming  the  risk  of  proving  the  property  out  of 
the  defendant  should  an  action  be  brought  against  him  for 
a  false  return,  or  he  may  summon  a  jury  to  try  the  question  of 
title  before  abandoning  the  levy.  The  latter  course  is  the  safer 
one,  and  the  one  ordinarily  followed. 

If  a  jury  is  summoned,  and  the  title  is  found  by  them-  to  be 
in  a  third  person,  and  no  adequate  indemnity  is  offered  by  the 
plaintiff,  the  sheriff  may  safely  relinquish  his  levy  and  return 
Vol.  IV.— 8 
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the  execution  nulla  bona.  Townsend  v.  PMlUps,  10  Johns.  98; 
Camp  V.  Chamberlain,  5  Denio,  198.  Should  the  plaintiff  in  the 
execution  bring  an  action  against  the  sheriff  for  a  false  return, 
the  sheriff  may  plead  the  verdict  of  the  jury  in  defense,  and  in 
this  case  the  inquisition  will  be  conclusive  evidence  in  favor  of 
the  ofBcer,  and  a  perfect  defense,  unless  it  be  shown  that  the 
officer  did  not  act  in  good  faith.  Bayley  v.  Bates,  8  Johns.  185 ; 
Townsend  v.  Phillips,  10  id.  98  ;  Van  Cleefy.  Fleet,  15  id.  147; 
Curtis  V.  Patterson,  8  Cow.  65 ;  Shaw  v.  Chester,  2  Edw.  Ch.  405. 

If  the  jury  summoned  find  that  the  title  of  the  goods  seized  is 
in  the  defendant,  the  sheriff  should  proceed  as  though  the  title 
to  the  goods  had  never  been  questioned ;  and  should  it  after- 
ward transpire  that  the  title  of  the  property  was  in  fact  in  a 
person  other  than  the  defendant,  the  sheriff  may  plead  the  inqui- 
sition in  mitigation  of  damages  should  an  action  for  the  taking 
of  the  goods  be  brought  against  him  by  the  real  owner.  lb. 
The  inquisition  will  not  be  a  justification  to  the  sheriff  for  taking 
the  goods  of  a  stranger,  but  will  protect  the  sheriff  from  vindic- 
tive damages  in  an  action  for  the  taking.  Williams  v.  Lowndes, 
1  Hall,  579 ;  Townsend  v.  Phillips,  10  Johns.  98 ;  Sheldon  v. 
Loomis,  28  Cal.  122. 

The  proceedings  on  an  inquest  to  determine  the  title  are 
usually  conducted  by  the  plaintiff,  or  his  attorney,  although  the 
plaintiff  may  decline  to  interfere  and  thus  throw  the  entire 
responsibility  on  the  sheriff.  In  the  latter  case  the  sheriff  fixes 
the  time  and  the  place  of  hearing,  and  gives  notice  to  the  claim- 
ant, the  plaintiff's  attorney  and  the  defendant,  and  summons 
twelve  qualified  jurors.  Subpoenas  are  issued  in  the  action  in 
which  the  execution  issued.  The  sheriff  presides,  and  swears 
the  jurors  and  witnesses,  but  takes  no  part  in  the  determination 
of  the  question  of  title.  The  jury,  after  hearing  the  testimony, 
should  deliberate  on  their  verdict  as  in  other  cases,  and  should 
make  and  sign  an  inquisition  in  which  they  should  state  in 
whom  they  find  the  property  to  be.  The  sheriff,  also,  should 
sign  the  inquisition.     Crocker  on  Sheriffs,  §  447. 

JYotice  to  party  of  claim  to  property. 
{Title  of  cause.) 

Take  notice,  that  A.  B.  makes  claim  to  the  property  levied 
of  r^-^^.L''-^'.  execution  issued  out  of  the         "^court,  in  favor 

of  t^e^^frP  A   'i  ^>;  ?■'  ^''^.  ^^^\  ^  ^^^11  P^^^^^'i  to  try  the  claim 
ot  the  said  A.  B.  before  a  jury  to  be  summoned  by  me  for  that 
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purpose,  on  the  day  of  ,187    ,  at  o' clock  in  the 

noon,  at  my  office  in  the  of  ,  county  of 

To  A.  B.,  claimant.  Yours,  etc., 

C.  D.,  plaintiff.  J.  P.,  sheriff  of 

E.  F.,  defendant. 

Oath  to  jurors  summoned  to  try  claim  to  property  levied  on. 

You  and  each  of  you  do  swear  that  you  will  well  and  truly 
try  the  claim  of  A.  B.  to  the  property  levied  on  by  me,  J.  P.,  the 
sheriff  of  county,  under  an  execution  in  favor  of  C.  D. 

against  E.  P.,  and  true  inquisition  make  according  to  the  evi- 
dence, so  help  you  G-od. 

OatTi  to  witness. 

You  do  swear  that  the  evidence  you  shall  give  to  the  jury 
touching  the  claim  of  A.  B.  to  the  property^evied  on  by  me,  J.  P., 
the  sheriff  of  county,  under  the  execution  in  favor  of  C.  D. 

against  E.  P.,  shall  be  the  truth,  the  whole  truth  and  nothing 
but  the  truth,  so  help  you  God. 

Inquisition  of  jury  upon  claim  to  property. 

{Title  of  cause.) 

We,  whose  names  are  hereto  signed,  being  a  jury  summoned 
and  sworn  by  J.  P.,  the  sheriff  of  county,  to  try  the  claim 

of  A.  B.  to  the  property  levied  on  by  the  said  sheriff  under  an 
execution  in  favor  of  C.  D.  against  E.  P.,  to  wit:  one  piano- 
forte, ,  etc.,  do  say  upon  our  oaths  that  the  title  to  the  said 
property  is  {or  is  not)  in  the  said  A.  B. 

Witness  our  hands  and  seals  on  etc.,  at,  etc. 

Jurors.  Jurors. 

[L.    S.]  [L.    S.J 

[l.  s.]  [l.  s.]  etc. 

J.  P.,  sheriff  of 

G.  Indemnity  hy  plaintiff.  Instead  of  calling  a  jury  to  try  the 
question  of  title  to  the  property  levied  on,  the  sheriff  may,  in 
the  first  instance,  take  a  bond  of  indemnity  from  the  plaintiff  in 
the  execution,  and  proceed  to  sell  the  property  levied  on.  The 
bond  will  be  valid  although  executed  before  any  levy  has  been 
made.  Chamberlain  v.  Beller,  18  N.  Y.  (4  Smith)  115.  And 
the  bond  would  be  equally  valid,  though  not  given  until  after 
levy  and  sale.     Westervelt  v.  Frost,  1  Abb.  74. 

The  creditor,  however,  is  not  bound  to  tender  a  bond  of  indem- 
nity until  after  a  jury  have  passed  upon  the  question  of  title. 
Curtis  Y.Patterson,  8  Cow.  65 ;  Van  Cleef\. Fleet,  15  Johns.  147. 
If  the  jury  find  that  the  goods  are  not  the  defendant's,  and  the 
plaintiff  tenders  indemnity  to  the  sheriff,  he  is  bound  to  proceed 
notwithstanding  the  finding  of  the  jury.  lb. 


\ 
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But  unless  such  indemnity  is  tendered,  the  sheriff  will  be  jus- 
tified in  returning  the  execution  nulla  'bona.  lb. 

Bond  of  indemnity  against  a  levy. 

Kkow  all  men  by  these  presents,  that  we,  R.  S.  and  T.  H., 
are  held  and  firmly  bound  unto  J.  P.,  sheriff  of  county,  in 

the  penal  sum  of  dollars  {double  the  value  of  the  goods)  to 

be  paid  to  the  said  J.  P.,  or  to  his  certain  attorney,  to  which  pay- 
ment, well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally  by  these 
presents.  Sealed  with  our  seals.    Dated  the        day  of       ,  187  . 

*  Whereas,  C.  D.  has  issued  an  execution  on  a  judgment  in 
the  court,  in  his  favor,  against  E.  F.,  for  dollars,  to 

the  said  J.  P.,  as  sheiifF  of  county  ;  and 

Whereas,  The  said  J.  P.,  as  such  sheriff,  has  seized  {or  is 
about  to  levy  the  said  execution  upon)  one  certain  bay  horse, 
with  a  wagon  and  harness,  now  or  lately  in  the  possession  of  the 
said  E.  F.,  with  intent  to  sell  the  same  in  order  to  satisfy  the 
said  execution ; 

Now,  therefore,  the  condition  of  this  obligation  is  such  if 
the  above  bounden  R.  S.  and  T.  H.  shall,  at  all  times  and  forever 
hereafter,  well  and  truly  keep  and  save  harmless,  and  indemnify 
the  said  J.  P.,  sheriff  as  aforesaid,  and  all  and  every  person  or  per- 
sons aiding  and  assisting  him  in  the  premises,  from  and  against 
all  damages,  costs,  charges,  trouble  and  expense  of  what  nature 
soever,  which  he,  they  or  any  of  them  may  be  put  to,  sustain  or 
suffer  by  reason  of  such  levy  and  sale,  or  either  of  them,  then  this 
obligation  to  be  void,  otherwise  to  remain  in  full  force. 

C. 
R 
T. 
Signed,  sealed  and  delivered  in  | 

the  presence  of  \ 

E.F. 

{Title  of  cause.) 

County  of  ,  ss. :  R.  S.  and  T.  H.,  the  sureties  in  the  above 

undertaking,  being  severally  duly  sworn,  each  for  himself,  says, 
that  he  is  a  resident  and  householder  {or  freeholder)  within  the 
State,  and  that  he  is  worth  the  sum  of  dollars  over  and 

above  all  debts  and  liabilities,  and  exclusive  of  property  exempt 
from  execution. 

.  ,  R.  S. 

Subscribed  and  sworn  to  before  )  "  T.  H. 

me  this        day  of         ,  18    .  j 

{Title  of  catcse.) 
County  of  ,  ss.  : 

Personally  appeared  before  me,  this  day  of  ,  187  , 

R.  S.  and  T.  fl.,  to  me  known  to  be  the  sureties  described  in  and 


D. 

L.  S.' 

S. 

L.  S. 

H. 

L.  S.] 
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who  executed  the  within  undertaking,  and  who  severally- 
acknowledged  that  they  executed  the  same  for  the  uses  and 
purposes  therein  mentioned. 

CD.,  County  Judge  of  county. 

Bond,  where  jury  has  tried  title. 

{As  in  preceding  form  to  the  recitals.) 

Whereas,  C.  D.  has  issued  an  execution  on  a  judgment  in 
the  court  in  his  favor  against  E.  F. ,  for  dollars,  to 

the  said  J.  P.  as  sheriff  of  county ;  and,  wheeeas,  the  said 

J.  P.,  as  such  sheriff,  did  levy  upon  certain  goods  and  chattels, 
under  such  execution,  supposed  by  him  to  belong  to  the  said 
defendant,  but  which  were  claimed  by  A.  B.,  and  a  jury  duly 
called  for  that  purpose  having  found  that  the  title  of  said  prop- 
erty was  in  the  said  claimant,  and  the  said  plaintiff  refusing 
to  assent  that  such  property  be  released  from  such  levy,  but 
insisting  that  the  said  sheriff  should  retain  such  levy  under  his 
execution,  and  that  he  should  sell  the  property.  Now,  theee- 
FOEE  {as  in  preceding  form,  to  the  ena.) 

d.  Compelling  plaintiff  and  claimant  to  interplead.  It  has 
been  said,  in  a  number  of  reported  cases,  that  where  a  third  per- 
son claims  the  property  levied  on  under  an  execution,  the  sheriff 
may  free  himself  from  liability  by  filing  a  bill  of  interpleader, 
and  obtaining  a  stay  of  all  proceedings  against  him  until 
the  right  of  property  is  settled ;  and  that,  by  this  means,  the 
conflicting  claimants  can  be  compelled  to  litigate  their  claims  at 
their  own  expense.  Camp  v.  Chamberlain,  5  Denio,  198  ;  Will- 
iams V.  Lowndes,  1  Hall,  579  ;  Bayley  v.  Bates,  8  Johns.  184 ; 
Cooper  Y.  BlacMston,  1  Burr.  20,  37;  Nash  v.  Smith,  6  Conn. 
421.  But,  on  the  other  hand,  it  has  been  expressly  held  that 
the  sheriff  cannot  file  a  bill  of  interpleader  against  a  third  per- 
son and  the  plaintiff  in  the  execution,  to  have  them  settle  the 
rights  of  property  as  between  themselves.  Shaw  v.  Coster,  8 
Paige,  339  ;  Rogers  v.  Weir,  34  N.  Y.  (7  Tiff.)  463,  469. 

e.  Extending  time  to  make  return.  When  it  is  necessary 
for  the  sheriff's  protection,  the  court  will  extend  the  time  for 
making  his  return.  Williams  v.  Lowndes,  1  Hall,  579  ;  Bayley 
V.  Bates,  8  Johns.  184. 

Section  7.  Lien  of  executions. 

a.  When  it  attaches.  As  against  the  defendant  in  the  execu- 
tion, the  lien  of  the  execution  attaches  to  the  goods  of  the 
defendant  from  the  time  of  its  delivery  to  the  sheriff  to  be 
executed.     2  R.  S.  365  (379),  §  13 ;  ITale  v.  Sweet,  40  N.  Y. 


62  ENFORCEMENT  OF  JUDGMENTS,  ETC. 

Lien  of  executions  —  When  it  attaches. 

(1  Hand),  98 ;  Roth  v.  Wells,  29  N.  Y.  (3  Tiff.)  471 ;  Eodge 
V.  Adee,  2  Lans.  314  ;  Camp  v.  Chamberlain,  5  Denio,  198 ; 
Thompson  v.  Van  Yechten,  5  Abb.  458.  But  the  mere  issu- 
ing of  an  execution,  without  delivery  to  the  sheriff,  will  not 
create  a  lien  on  the  goods  and  chattels  of  the  defendant,  as  the 
statute  provides  that  they  shall  be  bound  by  the  execution  only 
from  its  delivery  to  the  sheriff.  Hendricks  v.  BoMnson,  2  Johns. 
Ch.  283 ;  Beals  v.  Guernsey,  446 ;  2  R.  S.  365  (379),  §  13.  But 
the  rule  above  given  does  not  apply  to  bona  Jide  purchasers  of 
the  property  of  the  defendant  in  the  execution,  who  have  pur- 
chased without  notice  of  the  issuing  of  the  execution.  The 
statute  provides  that  the  title  of  any  purchaser  in  good  faith,  of 
any  goods  or  chattels  acquired  prior  to  the  actual  levy  of  any 
execution,  without  notice  of  such  execution  being  issued,  shall 
not  be  divested  by  the  fact  that  such  execution  had  been  deliv- 
ered to  an  officer  to  be  executed  before  such  purchase  was  made. 
2  R.  S.  366  (379),  §  17  As  against  such  purchaser  in  good 
faith,  an  actual  levy  is  necessary  to  create  a  lien.  Ray  v. 
Birdseye,  5  Denio,  619 ;  S.  C,  4  Hill,  158 ;  Camp  v.  Chamber- 
lain, 5  Denio,  198  ;  Butler  v.  Maynard,  11  Wend.  548 ;  Will- 
iams V.  Shelly,  37  N.  Y.  (10  Tiff.)  375  ;    S.  C,  4  Trans.  App.  314. 

It  has  been  held  that  one  to  whom  property  is  mortgaged  or 
assigned,  to  secure  the  payment  of  a  pre-existing  debt,  is  not 
a  purchaser  in  good  faith  within  the  meaning  of  the  statute  ;  and 
that  the  lien  of  the  execution,  although  no  levy  had  been  made 
at  the  time  of  the  mortgage  or  assignment,  was  superior  to  the 
title  of  the  mortgagee  or  assignee.  Ray  v.  Birdseye,  5' Denio, 
619 ;  S.  C,  4  Hill,  158  ;  Warner  v.  Paine,  3  Barb.  Ch.  630.  See 
Hale  V.  Sweet,  40  N.  Y.  (1  Hand),  98. 

Neither  is  a  general  assignee  for  the  benefit  of  creditors,  to 
whom  an  assignment  has  been  made  intermediate  the  delivery 
of  an  execution  to  the  sheriff  and  a  levy  thereunder,  a  purchaser 
in  good  faith  within  the  meaning  of  the  sta,tute.  Slade  v.  Van 
Yechten,  11  Paige,  21.  But  where  the  mortgagee  or  assignee,  to 
whom  property  has  been  assigned  or  mortgaged  in  payment  of 
a  pre-existing  debt,  has,  by  reason  of  the  assignment  or  mort- 
gage, relinquished  a  valid  security  or  lien  which  he  before  held 
for  the  payment  of  his  debt,  and  which  cannot  be  revived  so  as 
to  place  him  in  the  same  situation  substantially  as  previous  to 
the  transfer,  he  is,  undoubtedly,  a  bona  fide  purchaser  whose 
title  to  the  goods  so  acquired  cannot  be  divested  by  the  lien  of 
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a  prior  execution,  unless  an  actual  levy  had  previously  been 
made  under  it,  or  unless  he  was  chargeable  vrith  notice  of  its 
delivery  to  the  officer.  Ray  v.  Birdseye,  5  Denio,  619.  The 
same  rule  applies  if  a  new  liability  is  assumed  by  the  assignee 
at  the  time  of  the  assignment.  Thus,  where  a  surety  for  a  firm 
takes  an  assignment  of  the  copartnership  property,  and  assumes 
its  liabilities,  he  comes  within  the  rule,  that  the  assumption  of  a 
new  liability  is  a  sufficient  consideration  to  constitute  the  party 
a  purchaser  in  good  faith.  Williams  v.  Shelly,  37  N.  Y.  (10  Tiff.) 
375  ;  S.  C,  4  Trans.  App.  314.  As  to  the  burden  of  proof  in  case 
of  conflict  of  title,  see  Millspaugh  v.  Mitchell,  8  Barb.  333  ; 
Williams  v.  Shelly,  3Y  N.  Y.  (10  Tiff.)  375  ;  S.  C,  4  Trans.  App. 
314 ;  Marsh  v.  Lawrence,  4  Cow.  461. 

5.  To  what  it  attaches.  As  against  the  defendant,  the  lien  of 
an  execution  attaches  to  all  the  goods  of  the  defendant  within 
the  jurisdiction  of  the  sheriff  at  the  time  of  the  delivery  of  the 
execution  to  him  to  be  executed,  and  also  to  all  goods  acquired 
by  the  defendant,  within  the  jurisdiction  of  the  sheriff,  during 
the  Ufa  of  the  execution.  Roth  v.  Wells,  29  N.  Y.  (2  Tiff'.)  471 ; 
Lambert  v.  Paulding,  18  Johns.  311.  As  against  third  parties 
who  have,  in  good  faith  and  without  notice  of  the  prior  delivery 
of  an  execution  to  the  sheriff,  purchased,  from  the  judgment 
debtor,  property  subject  to  execution,  the  lien  of  the  execution 
attaches  to  such  property  only  as  has  been  actually  levied  on. 

The  lien  of  an  execution  will  not  attach  to  personal  property 
assigned  by  the  debtor  as  security  {Hendricks  v.  RoMnson,  2 
Johns.  Ch.  283),  nor  to  property  acquired  or  levied  on  after  the 
return  day  of  the  execution.  S7ielton\.  Westervelt,  1  Duer,  109  ; 
SUngerland  v.  Swart,  18  Johns.  255. 

c.  Dormant  levy.  If,  after  an  execution  is  issued,  the  judg- 
ment creditor  instructs  the  sheriff  to  levy,  merely  for  the  purpose 
of  securing  a  preference,  and  directs  him  to  leave  the  debtor  in 
possession  of  the  property  seized,  the  execution  will  become 
dormant,  and  a  subsequent  execution  in  favor  of  another  creditor, 
delivered  to  the  sheriff  before  such  instructions  are  revoked,  has 
apriority  of  lien.  Bunder  dale  v.  Sauvestre,  13  Abb.  116  ;  Price 
V.  Shipps,  16  Barb.  585 ;  Kellogg  v.  Griffin,  17  Johns.  274 ; 
Storm  Y.Woods,  11  id.  110;  Knower  v.  Barnard,  5  Hill,  377; 
Russell  V.  Gibis,  5  Cow.  390  ;  Benjamin  v.  Smith,  12  Wend. 
404 ;  Ball  v.  Shell,  21  id.  222.  But  an  execution,  the  collection 
of  which  is  delayed,  wiU  not  be  deemed  fraudulent  as  against  a 
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junior  execution,  unless  the  delay  is  caused  by  the  interference 
or  directions  of  the  plaintiff  in  the  senior  execution.  Benjamin 
V.  Smith,  12  Wend.  404  ;  Herkimer  County  BanJc  v.  Brown,  6 
Hill,  232 ;  Knower  v.  Barnard,  5  id.  377.  Mere  acquiescence  on 
the  part  of  the  senior  creditor  in  the  delay  of  the  oflBlcer  making 
the  levy,  without  any  actual  interference,  will  not  render  an 
execution  dormant.  lb. ;  Thompson  v.  Van  Vechten,  5  Abb.  458 ; 
Eussell  V.  Gihhs,  5  Cow.  390 ;  Dotp  v.  Turner,  8  Johns.  20.  But 
delays  directed  by  the  creditor  will  render  the  execution  dormant 
as  to  subsequent  purchasers  and  mortgagees  as  well  as  execu- 
tions. Ball  V.  Shell,  21  Wend.  222  ;  HickoJc  v.  Coates,  2  id.  419; 
Thompson  v.  Yan  Yechten,  5  Abb.  458. 

Merely  allowing  the  property  levied  on  to  remain  in  the  pos- 
session of  the  judgment  debtor  will  not,  of  itself,  render  an 
execution  dormant.  Farrington  v.  Sinclair,  15  Johns.  428; 
Butler  V.  Maynard,  11  Wend.  548.  Nor  will  a  delay  for  the 
purpose  of  preventing  a  sacrifice  of  the  property  levied  on  have 
that  effect.  Power  v.  Yan  Bur  en,  7  Cow.  560.  But  the  motive 
of  the  plaintiff,  in  directing  the  delay  in  the  sale  of  the  property 
seized,  will  not  furnish  a  test  by  which  to  determine  whether  an 
execution  has  become  dormant.  Where  the  plaintiff  in  an  execu- 
tion directs  an  indefinite  stay  of  proceedings,  such  direction  is  a 
supersedeas  of  the  execution,  so  far  as  third  parties  are  con- 
cerned, whether  the  delay  was  made  with  a  view  to  defraud  any 
one  or  not.  HickoTi  v.  Coates,  2  Wend.  419 ;  Farrington  v. 
Sinclair,  15  Johns.  428. 

The  question  whether  an  execution  has  become  dormant  can- 
not be  raised  by  the  debtor.  PecTc  v.  Tiffany,  2  N.  Y.  (2  Comst.) 
451.  That  question  can  be  raised  only  by  another  creditor,  or  a 
subsequent  bona  fide  purchaser  or  mortgagee.  Ferguson  v.  Lee, 
9  Wend.  258. 

A  judgment  does  not  cease  to  be  a  lien  upon  real  estate,  merely 
because  an  execution  issued  thereon  has  been  allowed  to  lie  dor- 
mant in  the  sheriff's  hands.     Muir  v.  Leitch,  7  Barb.  341. 

d.  Termination  of  lien.  It  has  been  said  that  the  lien  of  an 
execution  on  goods  not  levied  on  terminates  on  the  return  of  the 
execution.  Watrous  v.  Lathrop,  4  Sandf.  700  ;  Forbes  v.  Logan, 
4  Bosw.  475,  482.     See  Roth  v.  Wells,  29  N.  Y.  (2  Tiff.)  471,  491. 

The  lien  of  an  execution  on  property  levied  on  cannot  be 
released  by  any  agreement  between  the  officer  making  the  levy 
and  the  defendant  in  the  execution.     Thus  where  an  execution 
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debtor  agrees  with  the  officer  holding  an  execution  against  his 
property  that  property  actually  levied  on  shall  be  released  from 
execution,  and  that  other  property  which  has  been  ordered  by 
the  debtor  shall  be  substituted  therefor  on  its  receipt  by  him, 
the  agreement  so  made  is  void  and  does  not  release  the  lien 
of  the  judgment  creditor  on  the  property  included  in  the  levy. 
Shelton  v.  Westerveltf  1  Duer,  109. 

Section  8.  Priority  of  executions. 

a.  Effect  of  prior  delivery  to  officer.  The  statute  provides  that, 
if  there  be  several  executions  issued  out  of  a  court  of  record 
against  the  same  defendant,  that  which  shall  have  been  first 
delivered  to  an  officer  to  be  executed  shall  have  preference,  not- 
withstanding a  levy  may  be  first  made  under  another  execution  ; 
but  if  a  levy  and  sale  of  any  goods  and  chattels  shall  have  been 
made  under  such  other  execution,  before  an  actual  levy  under 
the  execution  first  delivered,  such  goods  and  chattels  shall  not 
be  levied  on  or  sold  by  virtue  of  such  first  execution.  2  R.  S. 
366  (379),  §  14. 

The  lien  thus  created  by  law  for  the  benefit  and  security  of  the 
plaintiff  cannot  be  defeated  bj^  any  act  of  the  defendant,  short  of 
a  sale  to  a  bona  fide  purchaser.  Both  v.  Wells,  29  N.  Y.  (2  Tiff.) 
471. 

Although  the  statute  forbids  a  levy  and  sale,  under  an  execu- 
tion first  delivered  to  an  officer,  of  goods  and  chattels  actually 
levied  on  and  sold  under  a  second  execution  subsequently 
delivered  to  the  officer,  it  does  not  forbid  the  application  of  the 
proceeds  of  such  sale  to  the  satisfaction  of  the  judgment  on 
which  the  execution  first  delivered  was  issued.  For  although  a 
lona  fide  purchaser  at  the  sale  under  the  second  execution 
acquires,  under  the  statute,  a  valid  title  to  the  goods,  the  plain- 
tiff in  the  execution  first  delivered  to  the  officer  may  still  obtain 
an  order  that  the  proceeds  of  the  sale  in  the  hands  of  the  sheriff 
be  applied  to  the  satisfaction  of  his  debt,  leaving  the  residue,  if 
any,  for  the  plaintiff  in  the  second  execution.  Lambert  v. 
Paulding,  18  Johns.  311 ;  Marsh  v.  Lawrence,  4  Cow.  461 ; 
Peck  V.  Tiffany,  2  N.  Y.  (2  Comst.)  451,  457. 

It  is  the  duty  of  the  officer  holding  several  executions,  against 
the  property  of  the  same  defendant,  to  apply  the  proceeds  of  a 
sale  under  either  execution  to  the  satisfaction  of  the  execution 
having  the  first  lien.  lb.  But  where  a  sheriff  has  two  executionis 
against  the  same  defendant,  and  having  levied  part  of  the  amount 
Vol.  IV.  — 9 
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of  the  prior  execution  proceeds,  after  the  return  day  of  that 
execution,  to  make  another  levy,  he  must  apply  the  sum  thus 
made,  in  satisfaction  of  the  junior  execution,  as  the  latest  period 
which  the  law  allows  for  the  service  of  a  writ  is  the  day  on 
which  it  is  returnable.  Slingerland  v.  Swart,  13  Johns.  255. 
And  should  the  money  thus  made  on  the  second  levy  be  paid 
over  to  the  party  holding  the  prior  execution,  even  with  the 
consent  of  the  party  issuing  the  junior  execution,  it  may  be 
recovered  back  by  the  latter  as  money  paid  under  a  mistake  of 
fact,  if.  at  the  time  of  the  payment  the  parties  were  not  aware 
that  the  second  levy  was  made  after  the  return  day  of  the  prior 
execution.    Kingston  Bank  v.  Eltinge,  40  N.  Y.  (1  Hand)  391. 

The  death  of  the  sheriff  to  whom  several  executions  have  been 
delivered,  and  the  succession  of  the  under  sheriff  to  the  office, 
and  the  subsequent  delivery  to  him  of  other  executions  against 
the  same  defendants,  will  not  affect  the  priority  of  the  liens  of 
the  several  executions.     Ward  v.  Storey,  18  Johns.  120. 

As  against  real  property,  an  execution  takes  priority  from  the 
time  of  the  docketing  of  the  judgment  upon  which  it  issues,  and 
not  from  the  time  of  its  delivery  to  the  sheriff.  Stoutenburgh  v. 
Vandenburgh,  7  How.  229.    See  Roe  v.  Swart,  5  Cow.  294. 

The  statute  provides  that  the  title  of  any  purchaser  in  good 
faith,  of  any  goods  or  chattels  acquired  prior  to  the  actual  levy 
of  any  execution,  without  notice  of  such  execution  being  issued, 
shall  not  be  divested  by  the  fact  that  such  execution  had  been 
delivered  to  an  officer  to  be  executed  before  such  purchase  was 
made.    2  R.  S.  366  (379),  §  17.     See  ante,  p.  62. 

5.  Against  partnership  property.  Where  there  are  two  exe- 
cutions in  the  hands  of  the  sheriff,  one  against  a  firm  and  the 
other  against  a  member  of  the  firm  for  his  individual  debt,  upon 
both  of  which  executions  the  partnership  property  is  sold,  and 
the  sum  raised  is  not  sufficient  to  satisfy  both  executions,  the 
creditor  holding  the  execution  against  the  firm  is  entitled  to  a 
preference  in  the  appropriation  of  the  proceeds  of  the  sale, 
although  the  latter  was  delivered  to  the  officer,  and  a  levy  made 
thereunder,  before  the  execution  against  the  firm  came  into  the 
hands  of  the  officer.  EigMTi  National  BanTc  of  New  YorTt  v. 
Fitch,  49  N.  Y.  (4  Sick.)  539  ;  Fenton  v.  Folger,  21  Wend.  676; 
Crane  v.  French,  1  id.  311;  Coover's  Appeal,  29  Penn.  St.  9. 
The  only  interest  which  a  partner  has  in  the  partnership 
property  is  his  share  of  what  remains  after  the  partnership  debts 
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are  paid  and  accounts  are  taken  ;  and  it  is  only  this  interest  that 
can  be  sold  under  an  execution  issued  on  a  judgment  against  a 
member  of  the  firm  for  his  individual  debt,  so  long  as  any  mem- 
ber of  the  firm  is  equitably  entitled  to  the  application  of  the  part- 
nership property  to  the  payment  of  tlie  partnership  debts. 
MenagTh  v.  WMtwell,  52  N.  Y.  (2  Sick.)  146. 

And  where  the  sheriff  holds  an  execution  against  a  firm,  and 
another  against  a  member  of  the  firm  for  an  individual  debt,  his 
proper  course  is  to  first  sell  the  partnership  property  for  the  sat-« 
Isfaction  of  the  firm  debt,  and,  if  any  goods  remain,  to  then  sell 
the  interest  of  the  partner  for  the  satisfaction  of  his  individual 
indebtedness;  or  if  the  entire  partnership  effects  vrere  exhausted 
by  the  first  sale,  to  return  the  execution  against  the  individual 
partner  nulla  bona.  Dunham  v.  Murdoch,  2  Wend.  553  ;  EigMh 
National  Bank  of  New  York  v.  Fitch,  49  N.  Y.  (4  Sick.)  539. 

Where  an  action  is  commenced  in  equity  for  the  dissolution  of 
a  limited  partnership  and  for  the  distribution  of  its  effects,  and 
afterward,  but  before  an  order  appointing  a  receiver,  an  execu- 
tion is  levied  on  the  partnership  property  on  a  judgment  other 
than  by  confession,  the  lien  of  the  execution  will  take  priority 
over  the  title  acquired  by  the  subseqiient  appointment  of  a 
receiver.  Van  Alstyne  v.  Cook,  25  N.  Y.  (11  Smith)  489.  See 
Davenport  v.  Kelly,  42  N.  Y.  (3  Hand)  193  ;  Clark  v.  Brockway, 
3  Keyes,  13.     S.  C,  1  Abb.  Ct.  App.  351. 

c.  Executions  and  attachments.  If  an  execution  is  delivered 
to  the  sheriff  before  an  attachment  against  the  same  defendant, 
the  execution  will  take  priority  over  the  attachment,  although  a 
levy  is  first  made  under  the  latter.  2  E,.  S.  366  (379),  §§  14,  15 ; 
Wells  V.  Marshall,  4  Cow.  411. 

An  attachment  first  delivered  to  the  sheriff  will  take  priority 
over  an  execution  against  the  same  defendant  subsequently 
received,  but  first  levied.     2  R.  S.  366  (379),  §§  14,  15. 

An  execution  against  a  copartnership  will  take  priority  over 
an  attachment  against  one  of  the  members  of  the  firm,  although 
the  attachment  is  for  a  claim  against  the  firm,  and  was  delivered 
to  the  officer  before  judgment  in  the  action  in  which  execution 
issued.    Alels  v.  Westervelt,  24  How.  284 ;  S.  C,  15  Abb.  230. 

Any  execution  or  attachment  issued  out  of  any  court  not  being 
of  record,  if  actually  levied,  has  preference  over  any  other  exe- 
cution issued  out  of  any  court,  whether  of  record  or  not,  which 
has  not  been  previously  levied.     2  R.  S.  366  (379),  §  16. 
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d.  Over  proceedings  in  hanlcruptcy.  The  lien  of  a  levy  made 
under  an  execution  issued  on  a  final  judgment  in  a  state  court 
is  not  superseded  by  the  subsequent  commencement  of  proceed- 
ings in  bankruptcy  in  a  court  of  the  United  States.  The  federal 
court  will  either  apply  the  property  of  the  bankrupt  to  the  sat- 
isfaction of  the  lien,  or  will  allow  the  sheriff  to  so  apply  it.  In 
the  Matter  of  Bernstein,  34  How.  289 ;  3  Ben.  44.  See  Bump, 
on  Bankr.  419,  6th  ed. 

•    e.  Loss  of  priority.    That  a  dormant  execution  loses  its  pri- 
ority by  becoming  dormant,  see  ante,  p.  63. 

Section  9.  The  sale. 

a.  Time,  place  and  manner  of  sale.  The  statutes  provide 
that  the  sale  of  real  estate,  or  of  any  personal  property,  by  vir- 
tue of  any  execution,  shall  be  at  public  vendue,  between  the 
hour  of  nine  o'  clock  in  the  morning  and  the  setting  of  the  sun. 
2  R.  S.  369  (383),  §  86.  A  sale  of  property  upon  execution  if 
made  after  sunset  is  void,  and  renders  the  proceedings  of  the 
sheriff  void  ah  initio.  GarnricJc  v.  Myers,  14  Barb.  9.  In  mak- 
ing the  sale  the  officer  should  exercise  a  reasonable  discretion  as 
to  the  day,  place,  and  terms  of  sale.  He  should  obey  his  writ,- 
and  make  the  amount  of  his  exeeution  by  the  return  day ;  but 
he  should  not  show  favor  to  either  party  by  granting  unreasona- 
ble delay,  or  by  sacrificing  the  property  of  the  debtor  when  that 
result  could  be  avoided  by  a  postponement  of  the  sale,  Mc- 
Donald V.  Neilson,  2  Cow.  139. 

It  is  not  absolutely  necessary  that  the  sale  of  property  under 
an  execution  should  be  completed  before  the  return  day  of  the 
execution.  If  the  execution  of  the  writ  has  been  commenced 
before  the  return  day  has  passed,  it  may  be  completed  by  a  sale 
of  property  afterward,  without  the  issuing  of  a  new  writ.  Wood, 
V.  Colmn,  5  Hill,  228.  A  delay  in  selling  property  levied  on  under 
an  execution  wiU  not  render  the  sale  void,  as  against  an  execu- 
tion subsequently  issued.     Linnendoll  v.  Doe,  14  Johns.  229. 

The  place  of  sale  is  in  the  discretion  of  the  officer.  If  personal 
property  levied  on  has  not  been  removed  from  the  possession  of 
the  debtor,  the  officer  may  advertise  it  to  be  sold,  and  sell  it,  on 
the  premises  of  the  debtor,  taking  care  to  do  no  unnecessary 
damage,  and  third  parties  may  rightfully  attend  the  sale  as  bid- 
ders. People  V.  Hopson,  1  Denio,  574  ;  Stief  v.  Hart,  1  N.  T. 
(1  Comst.)  20,  37. 

h.  Who  may  le  purchasers  at  the  sale.    The  statutes  provide 
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that  the  sheriff  or  other  officer  to  whom  any  execution  shall  be 
directed,  and  the  deputy  of  such  sheriff  or  ofllcer  holding  any 
execution  and  conducting  any  sale  of  property  in  pursuance 
thereof,  shall  not,  directly  or  indirectly,  purchase  any  property 
whatever  at  any  sale  by  virtue  of  such  execution  ;  and  all  pur- 
chases made  by  such  sheriff,  officer  or  deputy,  or  to  his  use, 
shall  be  void.    2  R.  S.  370  (383),  §  41. 

But,  notwithstanding  the  statute,  a  deputy  sheriff  who  is 
plaintiff  in,  or  assignee  of,  a  judgment,  may  purchase  at  the  sale 
made  under  an  execution  issued  thereon,  and  directed  to  his 
principal,  as  he  is  not  within  the  spirit  and  intent,  although 
within  the  letter  of  the  law.  Jackson  v.  Collins,  3  Cow.  89. 
So  an  under  jailor  or  turnkey  may  be  a  purchaser  at  a  sheriff's 
sale,  as  he  is  not  a  deputy  within  the  meaning  of  the  act. 
Jackson  v.  Anderson,  4  Wend.  474,  481. 

The  plaintiff  in  an  execution  may  be  a  purchaser  at  a  sale 
under  the  execution.  Weaver  v.  Toogood,  1  Barb.  238.  But  if 
the  property  purchased  by  him  is  left  in  the  possession  of  the 
defendant,  without  any  good  cause  shown,  the  sale  is  void  as 
against  other  creditors  of  the  defendant.  Gar  denier  v.  Tkibds, 
21  Wend.  169 ;  Chambers  v.  Lewis,  28  N.  Y.  (1  Tiff.)  454,  464 ; 
S.  C,  16  Abb.  433  ;  Fonda  v.  Gross,  15  Wend.  628  ;  WoodwortJi 
V.  WoodwortJi,  21  Barb.  343. 

One  of  several  defendants  in  a  judgment  may  become  the  pur- 
chaser, at  a  sheriff's  sale,  of  the  real  estate  of  his  co-defendants. 
Neilson  v.  Neilson,  5  Barb.  565.  An  attorney  who  issues  an 
execution  cannot,  without  the  consent,  and  against  the  interests 
of  his  client,  become  a  purchaser  at  a  sheriff's  sale,  either  on  his 
own  account  or  as  the  agent  of  a  third  person.  Hawley  v. 
Cramer,  4  Cow.  717.  ^ee. Howell  v.  Baker,  4  Johns.  Ch.  118; 
Brotlierson  v.  Consalus,  26  How.  213.  But  the  attorney  may 
purchase  with  the  assent  of  his  client,  in  any  case  where  the 
client  might  purchase.  lb. 

c.  Postponement  of  sale.  Whenever  it  is  clear  to  the  officer 
making  a  sale  under  an  execution  that  the  proceeding  will  pro- 
duce a  great  sacrifice  of  property,  he  should  postpone  the  sale, 
even  against  the  known  wishes  of  the  plaintiff,  especially  if  by 
such  postponement  the  latter  cannot  by  prejudiced.  McDonald 
v.  Neilson,  2  Cow.  139  ;  Hawley  v.  Cramer,  4  id.  717,  738. 

d.  Stay  of  sale.     In  certain  cases,  the  court,  in  the  exercise  of 
its  equitable  powers,  will  restrain  the  sale  of  the  property  levied 
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on  Tinder  an  execution.  A  stay  of  sale  is  usually  sought  by 
members  of  a  copartnership,  to  prevent  the  sale  of  partnership 
property  under  an  execution  issued  on  a  judgment  against  a 
member  of  the  partnership  for  his  individual  debt.  In  most 
cases,  however,  the  courts  have  refused  to  restrain,  by  injunction, 
the  sale  of  the  interest  of  one  partner  in  the  copartnership,  on  a 
judgment  and  execution  against  such  partner  to  recover  a  debt 
due  from  him  individually.  Mowbray  v.  Lawrence,  22  How. 
107 ;  S.  C,  13  Abb.  317 ;  PMllips  v.  Cook,  24  Wend.  389  ;  Moody 
V.  Payne,  2  Johns.  Ch.  548. 

But  it  has  been  held  that  an  action  will  lie  by  a  partner  to 
restrain  the  sale  under  an  execution  of  the  interest  of  a  copart- 
ner in  the  partnership  assets,  where  it  is  made  to  appear  by  the 
complaint  that^  the  defendant  in  the  execution  has,  in  fact,  no 
interest  in  such  assets,  and  the  plaintiff  offers  to  submit  to  an 
accounting  to  prove  the  allegation.  Turner  v.  Smith,  1  Abb.  IS. 
S.  304. 

e.  Irregular  and  void  sales.  It  is  not  every  sale  of  property 
under  an  execution  that  will  vest  the  purchaser  in  the  title  of  the 
property  sold.  When  the  officer  selling  the  property  of  a 
defendant  in  an  execution  acts  without  authority,  the  purchaser 
at  such  sale  acquires  no  title.  Carter  v.  Simpson,  7  Johns.  535. 
Thus,  where  a  judgment  is  satisfied  the  power  to  sell  under  it 
ceases,  and  should  a  sale  afterward  be  had  thereon  even  a  loTia 
fide  purchaser,  without  notice,  would  acquire  no  title  to  the 
property  sold.  Wood  v.  Colvin,  2  Hill,  566  ;  Carpenter  v.  Stil- 
well,  11  N.  Y.  (1  Kern.)  61  ;  Stafford  v.  Williams,  12  Barb.  240. 
So  if  the  judgment  is  satisfied,  but  the  sheriff's  fees  on  the  exe- 
cution are  unpaid,  the  sheriff  cannot  make  a  valid  sale  to  collect 
his  fees,  and  if  such  sale  is  made  it  will  pass  no  title  to  the  pur- 
chaser. Craft  V.  Merrill,  14  K.  Y.  (4  Kern.)  456.  So  where  an 
execution  is  issued  on  a  judgment  entered  upon  a  bond  and  war- 
rant of  attorney,  for  a  debt  secured  by  a  mortgage  of  lands, 
without  the  indorsement  required  by  the  statutes,  a  sale  of  the 
mortgaged  premises  under  the  execution  will  be  void,  and  the 
purchaser  of  such  premises  will  acquire  no  title.  Delaplaine  v. 
Hitchcock,  6  Hill,  14. 

So  where  a  sheriff  has  been  compelled  to  pay  the  amount  of  an 
execution  to  the  judgment  creditor,  for  a  neglect  to  do  his  duty 
in  regard  to  it,  and  the  judgment  has  been  assigned  to  a  third 
party  for  his  benefit,  a  sale  of  the  property  by  the  sheriff  under 
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the  execution  will  be  void  and  pass  no  title  to  a  purclias'er. 
Carpenter  v.  Stilwell,  11  N.  Y.  (1  Kern.)  61.  The  same  rule 
applies  where  the  officer  holding  an  execution  sells  the  property 
of  the  defendant  thereunder,  pursuant  to  an  agreement  between 
the  debtor  and  the  officer  that  the  latter  should  be  authorized  to 
make  such  sale  if  the  judgment  creditor  should  call  upon  the 
officer  for  payment  of  a  joint  note  made  by  such  officer  and  the 
debtor,  and  received  by  the  creditor  in  satisfaction  of  his  judg- 
ment.    Sherman  v.  Boyce,  15  Johns.  443. 

A  neglect  on  the  part  of  the  sheriff  to  comply  with  the  require- 
ments of  the  statute  in  making  a  sale,  such  as  omitting  to  give 
the  requisite  notice,  or  to  have  the  property  within  view  of  those 
attending  the  sale,  or  to  offer  it  in  lots  and  parcels  as  required 
by  the  statute,  .>r  selling  real  and  personal  estate  together 
in  one  lot  will  render  the  sale  irregular  and  void.  Breese  v. 
Bange,  2  E.  D.  Smith,  474 ;  Sheldon  v.  Soper,  14  Johns.  352 ; 
Cresson  v.  Stoid,  17  id.  116  ;  Warring  v.  Loomis,  4  Barb.  484 ; 
Stevens  v.  Mno,  10  id.  95.  No  title  Avill  pass  to  the  purchaser  at 
such  sale.  lb.  So  if  the  property  sold  under  an  execution  is 
mixed  with  other  articles  of  the  sgDtne  class,  and  must  be  weighed, 
measured,  or  otherwise  separated  at  a  future  time,  no  title  will 
pass  to  the  purchaser.    Stevens  v.  Bno,  10  Barb.  95. 

An  officer  may,  however,  make  a  valid  sale  of  the  interest  of  one 
of  two  joint  tenants  in  the  joint  property,  and  convey  a  good  title 
to  the  purchaser.     Fiero  v.  Betts,  2  Barb.  633.     See  ante,  p.  34. 

K  a  sheriff  has  several  executions  in  his  hands  upon  judg- 
ments docketed  at  different  times,  and  has  raised  money  enough 
to  satisfy  the  oldest  judgment,  it  is  his  duty  to  proceed  and  sell 
the  residue  of  the  lands  upon  the  executions  issued  upon  the 
junior  judgments  only,  so  as  not  to  intefere  with  the  rights  of 
those  whose  property  is  not  affected  by  the  lien  of  the  junior 
judgments  :  and  if  he  violates  his  duty  in  this  respect,  the  sale 
may  be  set  aside  for  irregularity,  on  application  of  the  party 
aggrieved.  Jackson  v.  Roberts''  Executors,  11  Wend.  422,  428. 
Mere  inadequacy  of  the  price  realized  on  the  sale  of  property 
under  an  execution,  unaccompanied  by  any  collateral  circum- 
stances casting  suspicion  upon  the  transaction,  is  insufficient  to 
impeach  the  validity  of  a  sale.  Hildreth  v.  Sands,  2  Johns.  Ch. 
35,  50  ;  Kellogg  V.  Wood,  4  Paige,  578,  589. 

Section  10.  Sale  of  personal  property. 

a.  Notice.    The  Revised  Statutes  provide  that  no  sale  of  any 
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goods  or  chattels  shall  be  made  by  virtue  of  any  execution, 
unless  previous  notice  of  such  sale  shall  been  given  six  days 
successively,  by  fastening  up  written  or  printed  notices  thereof 
in  three  public  places  in  the  town  where  such  sale  is  to  be  had, 
specifying  the  time  and  place  of  sale.    3  R.  S.  366  (380),  §  21. 

But  they  also  provide  that  the  omission  of  the  oflBlcer  to  give 
the  required  notice  of  sale,  or  the  taking  down  or  defacing  of 
any  such  notice  when  put  up,  shall  not  affect  the  validity  of  any 
sale  made  to  a  purchaser  in  good  faith,  without  notice  of  any 
such  omission  or  offense.  2  R.  S.  369  (383),  §  40.  See  Moyer  v. 
Hinman,  13  N.  Y.  (3  Kern.)  180,  189  ;  Lefevre  v.  Laraway,  22 
Barb.  167. 

h.  Property  must  he  within  view.  The  statute  also  provides 
that  no  personal  property  shall  be  exposed  for  sale,  unless  the 
property  is  present  and  within  the  view  of  those  attending  the 
sale.  2  R.  S.  367  (381),  §  23.  A  sale  of  personal  property  whici 
is  not  within  the  view  of  those  attending  the  sale  is  irregular  and 
void.  Cresson  v.  Stout,  17  Johns.  116 ;  Stief  v.  Hart,  1  N.  T. 
(1  Comst.)  20  ;  S.  C.,  1  How.  App.  cas.  181 ;  Linnendoll  v.  Doe, 
14  Johns.  222  ;  Sheldon  v.  Soper,  id.  352. 

But  if  the  property  to  be  sold  is  where  it  can  be  reached  and 
examined  by  those  attending  the  sale  the  sale  will  be  valid, 
although  the  property  is  not  actually  in  view,  especially  if  the 
character  of  the  property  sold  is  such  as  to  be  liable  to  damage 
by  handling,  as  for  example,  stereotype  plates,  and  the  parties 
attending  the  sale  have  means  of  determining  the  character  and 
value  of  the  property  sold  by  means  other  than  actual  inspec- 
tion.   Bruce  v.  Westervelt,  2  E.  D.  Smith,  440. 

So  where  the  property  to  be  sold  must  be  offered  in  one  par- 
cel, and  the  character  and  situation  of  the  property  is  such  that 
it  cannot  all  be  brought  into  view  at  one  time  without  incurring 
great  and  useless  expense,  a  sale  of  such  property  will  be  vaUd 
under  the  statute,  although  all  of  it  is  not  actually  in  view,  if 
the  officer,  prior  to  the  actual  sale,  declares  what  property  in 
particular  is  to  be  sold  and  points  it  out  to  the  persons  in  attend- 
ance, and  then  completes  the  sale  on  the  premises  where  the 
property  is  located.     Tifft  v.  Barton,  4  Denio,  171. 

If  a  part  of  the  property  sold  is  within  view  of  those  attending 
the  sale,  while  the  residue  is  not,  the  sale  will  be  valid  as  to  the 
property  within  view  and  void  as  to  such  as  was  not.  Linnen- 
doll V.  Doe,  14  Johns.  222. 
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c.  Must  he  separate  from  real  property.  Personal  and  real 
property  cannot  be  lawfully  sold  together ;  and  a  sale  so  made 
will  be  irregular.  Cresson  v.  Stout,  17  Johns.  116  ;  Breese  v. 
Bange,  2  E.  D.  Smith,  474. 

d.  Must  he  in  parcels.  The  Revised  Statutes  provide  that 
personal  property  shall  be  offered  for  sale  in  such  lots  and 
parcels  as  shall  be  calculated  to  bring  the  highest  price.  2  R. 
S.  367  (381),  §  23. 

But  where  personal  property  consisting  of  several  articles,  as 
fbr  example  the  goods  in  a  store,  are  sold  subject  to  a  chattel 
mortgage,  they  must  be  sold  in  one  lot,  and  cannot  be  sold 
.  separately  or  in  parcels.  Carpenter  v.  Simmons,  28  How.  12  ; 
S.  C,  1  Rob.  360  ;  TifftY.  Barton,  4  Denio,  171.  If  the  goods 
so  mortgaged  are  sold  separately,  the  mortgagee  may  maintain 
an  action  for  the  damage  to  his  reversionary  interest  caused  by  a 
sale  in  parcels.  Manning  v.  Monaghan,  23  N.  Y.  (9  Smith)  539. 
See  S.  C.  again,  28  N.  T.  (1  Tiff.)  585 ;  see,  also,  Porter  v.  Farm- 
ley,  52  N.  Y.  (7  Sick.)  185,  190. 

The  parties  interested  in  the  sale  of  the  property  may  agree 
upon  a  mode  of  sale  different  from  that  designated  by  the 
statute ;  and  in  pursuance  of  that  agreement,  property  which 
the  statute  requires  to  be  sold  in  separate  parcels  may  be  sold 
in  one  lot ;  and  when  a  sale  is  so  made,  no  one  but  the  defend- 
ant in  the  execution,  or  a  creditor  of  the  defendant,  can  question 
the  mode  of  sale.  Bruce  v.  Westervelt,  2  E.  D.  Smith,  440  ; 
Stephens  v.  Baird,  9  Cow.  274.    See  Wyman  v.  Hart,  12  How.  122. 

e.  Property  offered  for  sale  must  he  specifically  designated. 
Personal  property  sold  on  execution  must  be  so  pointed  out,  at 
the  time  it  is  offered  for  sale,  that  those  in  attendance  can  readily 
identify  the  property  offered,  and  distinguish  it  from  other 
property  which  is  present  and  of  the  same  kind  or  class,  without 
afterward  weighing,  counting  or  measuring  to  ascertain  the 
property  sold.  A  sale  of  property  not  so  designated  is  irregular 
and  void,  and  will  pass  no  title  to  the  purchaser.  Warring  v. 
Loomis,  4  Barb.  484 ;  Stevens  v.  Eno,  10  id.  95  ;  Sheldon  v. 
Soper,  14  Johns.  352. 

/.  Delivery.  When  the  goods  are  sold  to  the  execution 
creditor,  the  sheriff  may  lawfully  deliver  the  goods  without 
receiving  the  money.  Nichols  v.  Ketcham,  19  Johns.  84.  See 
Hernaman  v.  BowJcer,  11  Exch.  760  ;  Thomson  v.  OlerJc,  Cro. 
Eliz.  504.  A  plaintiff  bidding  on  his  own  execution  is  not  bound 
Vol.  IV.  — 10 
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to  pay  the  money  bid.  Russell  v.  Oibis,  5  Cow.  390.  But  if 
there  is  a  dispute  between  the  plaintiff  in  the  execution  and  other 
execution  creditors,  as  to  which  execution  the  money  is  to  apply, 
the  sheriff  may  and  should,  for  his  own  protection,  either  refuse 
the  plaintiff's  bid  or  refuse  to  deliver  the  property  until  the 
money  is  paid,  and  proceed  to  sell  again  if  he  is  not  paid  accord- 
ing to  the  bid  made.  lb. 

g.  Removal  of  goods  Ijy  purchaser.  Goods  levied  upon,  by  vir- 
tue of  an  execution,  are  considered  in  the  custody  of  the  law 
until  a  proper  time  for  the  sale,  and  they  so  continue  after  the 
sale  until  the  purchaser  has  had  a  reasonable  time  to  remove 
them.  Oillert  v.  Moody.,  17  Wend.  354.  If  the  goods  are  pur-. . 
chased  by  the  plaintiff,  and  they  are  permitted  by  him  to  remain 
in  the  possession  of  the  defendant,  after  a  reasonable  time  for  their 
removal  has  elapsed,  the  sale  will  be  presumptively  void  as 
against  creditors.  Oardenier  v.  Tubhs,  21  Wend.  169  ;  Farring- 
ton  V.  Caswell,  15  Johns.  430 ;  Fonda  v.  Gross,  15  Wend.  628. 
And  this  rule  applies  as  well  where  the  property  is  bid  in  by  a 
third  person  as  where  it  is  struck  off  to  the  plaintiff  in  the 
execution.  lb.  See  Cliarnbersw.  Lewis,  28  N.  Y.  (1  Tiff.)  454, 
464;  S.  C,  16  Abb.  433.  But  where  a  sufficient  reason  appears 
for  leaving  the  property  in  the  defendant's  possession,  the  rule 
does  not  apply.     WoodwortJi  v.  Woodworth,  21  Barb.  343. 

h.  Effect  of  sale.  The  effect  of  a  regular  sale,  under  an  execu- 
tion, is  to  transfer  to  the  purchaser  the  title  of  the  judgment 
debtor  as  it  existed  on  the  day  of  the  delivery  of  the  writ ;  pro- 
vided that,  between  the  delivery  and  the  levy,  a  third  party  has 
not  become  a  iona  fide  purchaser  or  mortgagee  without  notice. 
Thompson  v.  Tan  Yechten,  5  Abb.  458  ;  Fuller  v.  Allen,  7  id.  13; 
S.  C,  16  How.  247.  But  the  sheriff  cannot,  by  any  statements 
made  at  the  time  of  sale,  give  to  the  purchaser  an  interest  in  the 
goods  sold  greater  than  that  possessed  by  the  judgment  debtor. 
Thus,  where  goods  leased  are  sold  under  an  execution  against 
the  lessee,  the  lessor  cannot  be  divested  of  his  reversionary 
interest,  although  the  ^oods  were  represented  by  the  sheriff,  at 
the  time  of  the  sale,  as  the  absolute  property  of  the  lessee.  Van 
Antwerp  v.  Newman,  2  Cow.  543. 

The  effect  of  an  irregular  or  void  sale  has  been  already  noticed. 
See  ante,  p.  70. 

Section  H.  Sale  of  real  property. 

a.  When  allowable.    The  officer  making  a  levy  and  sale,  under 
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an  execution,  is  commanded  by  his  writ  to  satisfy  the  judgment 
out  of  the  personal  property  of  the  debtor,  and  if  sufficient  per- 
sonal property  cannot  be  found,  out  of  the  real  property  belong- 
ing to  the  debtor  on  the  day  when  the  judgment  was  docketed  in 
the  county  or  at  any  time  thereafter.  Code,  §  289.  In  executing 
this  writ,  if  there  are  not  chattels  sufficient  to  satisfy  the  execu- 
tion, then  all  the  real  estate  which  the  debtor  had  when  the 
judgment  was  docketed,  or  at  any  time  thereafter,  is  liable  in 
whose  hands  soever  it  may  be.  2  R.  S.  367  (381),  §  24.  The  judg- 
ment debtor  has  his  remedy  against  the  sheriff  if  he  sells  real 
estate  before  personal  property.  Neilson  v.  Neilson,  5  Barb.  565. 
b.  Notice  of  sale.  The  Revised  Statutes  provide  that  the  time 
and  place  of  holding  any  sale  of  real  estate,  pursuant  to  any 
execution,  shall  be  publicly  advertised  previously  for  six  weeks 
successively,  as  follows : 

1.  A  written  or  printed  notice  thereof  shall  be  fastened  up  in 
three  public  places  in  the  town  where  such  real  estate  shall  be 
sold,  and  if  such  sale  be  in  a  town  different  from  that  in  which 
the  premises  to  be  sold  are  situated,  then  such  notice  shall  also 
be  fastened  up  in  three  public  places  of  the  town  in  which  the 
premises  are  situated  ; 

2.  A  copy  of  such  notice  shall  be  printed  once  in  each  week 
in  a  newspaper  of  such  county,  if  there  be  one  ; 

3.  If  there  be  no  newspaper  printed  in  such  county,  and  the 
premises  to  be  sold  are  not  occupied  by  any  person  against 
whom  the  execution  is  issued,  or  by  some  person  holding  the 
same  as  tenant  or  purchaser  under  such  person,  then  such  notice 
shaU  be  published  in  the  State  paper,  once  in  each  week.  2  R.  S. 
368  (382),  §  34. 

In  every  such  notice  the  real  estate  to  be  sold  must  be 
described  with  common  certainty,  by  setting  forth  the  name  of 
the  township  or  tract,  and  the  number  of  the  lot,  if  there  be 
any,  and  if  there  be  none,  by  some  other  appropriate  descrip- 
tion.    2  R.  S.  369  (382),  §  35. 

The  statute  also  fixes  a  penalty  for  selling  without  the  above- 
mentioned  notice,  and  also  for  taking  down  or  defacing  a  notice 
prior  to  the  day  of  the  sale,  without  the  consent  of  the  plaintiff 
and  the  defendant  in  the  execution,  unless  such  execution  has 
been  satisfied.    2  R.  S.  369  (383),  §§  87,  39. 

It  also  provides  that  the  omission  of  any  sheriff  or  other  offi- 
cer to  give  the  required  notice  of  sale,  or  the  taking  down  or 
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defacing  of  any  sncli  notice  when  put  up,  shall  not  affect  the 
validity  of  any  sale  made  to  a  purchaser  in  good  faith,  without 
notice  of  such  omission  or  offense.  Id.,  §  40. 

A  notice  of  the  sale  of  real  estate  upon  an  execution  will  be 
siafficient,  under  the  statute  requiring  that  the  time  and  place  of 
sale  shall  be  publicly  advertised  for  six  weeks  successively,  if 
the  notice  is  posted  up  as  required  by  the  statute  forty-two 
days  previous  to  the  sale,  and  a  copy  of  the  notice  is  published 
in  six  successive  numbers  of  a  weekly  newspaper,  although  the 
first  publication  may  be  less  than  six  weeks  prior  to  the  sale. 
Olcott  V.  Robinson,  21  N.  Y.  (7  Smith)  150.  See  Wood  v.  Terry, 
4  Lans.  80  ;  Wood  v.  Morehouse,  1  id.  405;  S.  C,  affirmed,  45 
N.  Y.  (6  Hand.)  368;  Chamberlain  v.  Dempsey,  22  How.  356; 
S.  C,  13  Abb.  421. 

The  execution  under  which  the  sale  is  made  need  not  be 
described  in  the  advertisement  of  sale.  The  notice  is  sufficient 
if  it  states  that  the  sale  is  to  be  pursuant  to  an  execution  or 
executions.     Husted  v.  BaTcin,  17  Abb.  137. 

c.  Sale  in  parcels.  The  Revised  Statutes  require  that,  when 
real  estate  offered  for  sale  by  virtue  of  any  execution  consists 
of  several  known  lots,  tracts  or  parcels,  such  lots,  tracts  or 
parcels  shall  be  separately  exposed  for  sale ;  and  if  any  person 
claiming  to  be  the  owner  of  any  portion  of  such  estate,  or  of 
such  lots,  tracts  or  parcels,  or  either  of  them,  or  claiming  to  be 
entitled  by  law  to  redeem  any  such  portion,  shall  require  any 
such  portion  to  be  exposed  for  sale  separately,  the  sheriff  shall 
expose  the  same  for  sale  accordingly.     2  R,.  S.  369  (383),  §  38. 

A  sale  made  in  gross,  of  lands  consisting  of  known  lots  or 
parcels,  is  irregular,  and  voidable  at  the  instance  of  the  party 
aggrieved,  but  is  not  void,  as  the  statute  is  directory.  Cunning- 
ham V.  Gassidy,  17  N.  Y.  (3  Smith)  276 ;  S.  C,  7  Abb.  183 ; 
Griffith  V.  Hadley,  10  Bosw.  5^7. 

If  the  land  to  be  sold  is  owned  by  tenants  in  common  or  joint 
tenants,  the  sheriff  is  bound  to  sell  the  interest  of  each  sepa- 
rately, if  he  is  so  required  by  an  owner  or  a  party  entitled  to 
redeem.  But  if  no  objection  is  interposed,  the  sheriff  may  sell 
at  once  the  interests  of  all  the  defendants  in  the  execution  in  the 
real  estate  advertised  for  sale.     Neilson  v.  Neilson,  5  Barb.  665. 

d.  Amount  offered  for  sale.  The  Revised  Statutes  provide  that 
no  more  real  estate  shall  be  exposed  for  sale  than  shall  appear 
necessary  to  satisfy  the  execution.     2  R.  S.  369  (383),  §  38.    If 
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real  estate  whicli  can  be  sold  in  parcels  is  sold  in  gross  when  a 
sale  of  a  small  portion  of  the  land  would  satisfy  the  execution 
the  sale  will  be  set  aside  as  fraudulent.  Groff  v.  Jones^  6  Wend. 
522 ;  Ames  v.  LocJcwood,  13  ^[ow.  555 ;  Tiernan  v.  Wilson,  6 
Johns.  Ch.  411. 

e.  WJio  may  purchase.  The  statute  provides  that  the  sheriff 
or  other  officer  to  whom  any  execution  shall  be  directed,  and  the 
deputy  of  such  sheriff  or  officer  holding  any  execution  and  con- 
ducting any  sale  of  property  in  pursuance  thereof,  shall  not, 
directly  or  indirectly,  purchase  any  property  whatever,  at  any 
sale  by  virtue  of  such  execution ;  and  all  purchases  made  by 
such  sheriff,  officer  or  deputy,  or  to  his  use,  shall  be  void.  2  R. 
S.  370  (383),  §  41.     See  ante,  pp.  68,  69. 

/.  Penalty  for  irregular  sale.  The  Revised  Statutes  provide 
that  if  any  officer  shall  sell  any  real  estate  without  the  previous 
notices  therein  directed,  or  otherwise  than  in  the  manner  therein 
prescribed,  he  shall  forfeit  $1,000  to  the  party  injured,  in  addition 
to  any  damages  which  such  party  may  sustain.  2  R.  S.  369 
(383),  §  37. 

Section  12.  Resale. 

a.  Sale,  when  set  aside  for  irregularity.  A  sale  of  real  prop- 
erty under  an  execution  is  not  deemed  conclusive,  and  any  person 
whose  rights  are  injuriously  affected,  either  by  the  judgment  or 
the  sale  of  property  under  it,  may  move  to  set  it  aside,  even  though 
he  is  not  a  party  to  the  suit.     Kellogg  v.  Howell,  62  Barb.  280. 

It  is  not  possible  to  specify  all  the  cases  in  which  a  sale  under 
execution  will  be  set  aside  and  a  resale  ordered,  or  to  give  a  rule 
applicable  to  all  cases.  A  resale  will  be  ordered  upon  less  evi- 
dence of  fraud,  surprise,  accident  or  misconduct  of  the  officer 
making  the  sale,  when  the  plaintiff  is  the  purchaser,  and  the 
rights  of  third  parties,  or  bona  fide  purchasers,  have  not  inter- 
vened, lb.     See  Tripp  v.  CooTc,  26  Wend.  143. 

It  has  been  held  that  a  sale  of  separate  parcels  of  real  estate 
together  as  one  parcel  is  always  sufficient  cause  for  setting  aside 
the  sale.  Ames  v.  Lockwood,  13  How.  555.  So  where  land  is 
sold  under  an  execution  to  a  purchaser  having  notice  that  the 
judgment  on  which  the  execution  issued  had  been  equitably 
satisfied  by  an  arrangement  between  the  parties,  the  sale  will  be 
set  aside.  Mason  v.  Sudam,  2  Johns.  Ch.  172.  So  where  the 
judgment  creditor,  with  full  knowledge  that  hi§  judgment  could 
be  collected  out  of  other  unincumbered  property  of  the  judg- 
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ment  debtor,  purchases,  at  a  sale  under  an  execution  issued  on 
Ms  judgment,  land  wMch  the  debtor  had  previously  sold  to  a 
bona  fide  purchaser,  the  sale  to  the  execution  creditor  will  be  set 
aside  on  motion  of  the  prior  purchaser.  WelcTi  v.  Tittsworth 
{James),  22  How.  474. 

h.  Sale,  when  set  aside  for  favor.  Where  a  purchase  of  real 
property  at  a  sale  under  execution  has  been  induced  by  misrep- 
resentation, the  court  will  relieve  the  purchaser  and  set  aside  the 
sale.  DwigMs  Case,  15  Abb.  259  ;  Mulks  v.  Allen,  12  Wend. 
253.  So  where,  at  a  sale  under  execution,  the  plaintiff  indad- 
vertently  bids  a  sum  less  than  the  amount  of  his  execution,  the 
sale  on  his  application  will  be  set  aside  and  a  resale  ordered. 
President,  etc.,  of  Ontario  Bank  v.  Lansing,  2  Wend.  260.  So 
where  the  plaintiff  in  the  execution  employed  an  agent  to  attend 
the  sale,  but  the  agent  neglected  to  be  present,  and  the  property 
was  sold  to  a  relative  of  the  defendant  at  less  than  one-thirtieth 
of  its  value,  the  sale  was  set  aside  on  the  application  of  the 
plaintiff  and  a  resale  ordered,  on  its  being  shown  that  the  defend- 
ant was  insolvent.  Bixly  v.  Mead,  18  Wend.  611.  But  where 
the  agent  of  the  plaintiff  bid  less  for  the  premises  than  he  was 
instructed  by  his  principal,  the  court  denied  the  motion  to  set 
aside  the  sale.     VandenburgTi  v.  Briggs,  7  Cow.  367. 

If,  by  misrepresentations  of  the  defendant,  the  plaintiff  is 
induced  to  bid  for  real  estate  offered  for  sale'  under  execution  a 
sum  greatly  in  excess  of  its  value,  the  sale  will  be  set  aside  and 
a  resale  ordered.  Mulks  v.  Allen,  12  Wend.  253.  So  where  the 
plaintiff  has  been  misled  by  the  conduct  of  the  sheriff  conduct- 
ing the  sale,  and  thereby  prevented  from  attending  and  prevent- 
ing the  sacrifice  of  the  property  sold,  the  sale  will  be  set  aside. 
Ames  V.  Lockwood,  13  How.  555. 

But  in  no  case  will  the  court  set  aside  a  sale  in  the  absence  of 
fraud,  surprise,  or  well-grounded  misapprehension,  simply 
because  a  higher  price  can  be  reasonably  anticipated  on  a  resale 
of  the  premises.  Kellogg  v.  Howell,  62  Barb.  280  ;  'WhitbecJc  v. 
Powe,  25  How.  403  ;  Btryker  v.  Storm,  1  Abb.  N.  S.  424. 

Where  a  deputy  sheriff  has,  through  mistake,  misdescribed 
the  land  sold  by  him  under  execution,  and  an  action  has  been 
commenced  against  the  sheriff  for  the  penalty  given  by  statute, 
the  deputy  may  have  the  sale  set  aside  on  paying  the  costs  of 
the  motion,  and  of  the  suit  against  the  sheriff.  WrigU  v. 
Hooker,  4  Cow.  415. 
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Section  13.  Rights  and  title  of  purchasers. 

a.  Title  of  jpur chaser  of  personal  property.  The  purchaser 
of  personal  property  at  a  sale  under  an  execution  acquires,  upon 
the  payment  of  the  price,  an  absolute  title  and  a  right  to  imme- 
diate possession. 

b.  Title  of  purchaser  of  real  property.  A  seizure  and  sale  of 
land  under  an  execution  does  not  divest  the  estate  of  the  debtor 
until  the  purchase-money  is  paid  and  the  deed  delivered.  Far- 
mers'' Bank  of  Saratoga  County  v.  Merchant,  13  How.  10  ;  Oat- 
lin  V.  JacJcson,  8  Johns.  520.  Until  conveyance,  the  title  of  the 
purchaser  is  inchoate  ;  by  purchase  he  acquires  no  legal  estate 
in  the  land,  but  a  right  to  an  estate  which  may  be  perfected  by 
conveyance  ;  the  legal  estate,  prior  to  the  sheriff's  deed,  remain- 
ing in  the  debtor  who  is  entitled  to  possession,  and  to  the  rents 
and  profits.  All  redemptions  must  be  made  within  fifteen  months 
of  the  time  of  sale,  and  if  no  redemption  is  made,  the  sheriff  is 
required  to  complete  the  sale  by  a  conveyance,  which  conveyance 
passes  to  the  purchaser  all  the  right,  title  and  interest  which  was 
sold  by  the  officer,  and  the  title  so  conveyed  becomes  absolute  in 
law.  Smith  v.  Colvin,  17  Barb.  157  ;  2  R.  S.  373  (387),  §§  61,  62. 
It  is  expressly  provided  by  statute  that  the  right  and  title  of  the 
person  against  whom  the  execution  was  issued  to  any  real  estate 
which  shall  be  sold  thereby,  shall  not  be  divested  by  such  sale 
until  the  expiration  of  fifteen  months  from  the  time  of  such  sale. 
lb.  The  purchaser,  therefore,  only  acquires  the  right  to  become 
the  owner  at  the  expiration  of  that  time  ;  and  that  right  is  liable 
to  be  divested  and  utterly  extinguished  in  case  a  redemption  is 
in  the  mean  time  made  by  the  judgment  debtor,  or  those  entitled 
in  law  to  make  it.     Southworth  v.  Scofleld,  51  N.  Y.  (6  Sick.)  513. 

But  in  the  absence  of  the  sheriff's  conveyance,  the  estate  of 
the  debtor  will  not  become  vested  in  the  purchaser  by  mere  lapse 
of  the  time  of  redemption.  Smith  v.  Colvin,  17  Barb.  157; 
Vaughn  v.  Ely,  4  id.  159.  The  filing  of  the  sheriff's  certificate 
operates  only  as  a  lien  by  way  of  action,  to  protect  the  purchaser 
against  intervening  claims,  except  the  right  of  redemption.  lb. 
Upon  the  execution  of  the  deed  the  grantee  therein  is  deemed 
vested  with  the  legal  estate  from  the  time  of  the  sale  on  the  exe- 
cution, for  the  purpose  of  maintaining  an  action  for  an"  injury  to 
the  real  estate.  2  R.  S.  373  (388),  §  61.  See  Thomas  v.  Crofut, 
14  N.  Y.  (4  Kern.)  474  ;  Hich  v.  Baker, '3  Denio,  79  ;  Potter  v, 
Cromwell,  40  N.  Y.  (1  Hand)  287. 
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c.  Title,  how  affected  by  irregularities.  If  a  sale  is  made 
under  an  execution,  by  a  sheriff  or  other  ofBcer  having  compe- 
tent authority  to  make  the  sale,  and  a  deed  is  subsequently  made 
and  delivered  to  the  purchaser,  the  latter  will  acquire  a  valid 
title  to  the  land  sold,  notwithstanding  any  irregularities  in  the 
judgment  or  execution,  or  any  omission  on  the  part  of  the  officer 
to  make  a  proper  return,  if  the  purchaser  had  no  notice  of  such 
irregularities.  Neilson  v.  Neilson,  5  Barb.  565 ;  Jackson  v. 
Sterniergh,  1  Johns.  Cas.  153 ;  JacTcson  v.  Rosevelt,  13  Johns.  97; 
Jackson  v.  Bartlett,  8  id.  361 ;  Jackson  v.  Cadwell,  1  Cow.  622. 
See  Wood  v.  Morehouse,  45  N.  Y.  (6  Hand)  368. 

As  to  irregularities  in  the  mode  of  conducting  the  sale,  as  by 
omission  to  give  the  lawful  notice,  the  statute  has  provided  that, 
the  omission  of  any  sheriff  or  other  officer  to  give  due  notice  of 
the  sale,  or  the  taking  down  or  defacing  of  any  such  notice  when 
put  up,  shall  not  affect  the  validity  of  any  sale  made  to  a  pur- 
chaser in  good  faith,  without  notice  of  any  such  omission  or 
offense.  2  E.  S.  369  (383),  §  40.  See  Wood  v.  Morehouse,  45 
N.  Y.  (6  Hand)  368. 

But  a  sale  of  property  under  execution,  if  made  after  sunset, 
will  be  void  and  will  pass  no  title  to  the  purchaser.  Carrvrick 
V.  Myers,  14  Barb.  9.  As  to  the  effect  of  irregular  sales,  see  ante, 
p.  70. 

d.  Title,  where  execution  is  mid.  A  sheriff  in  making  sale  of 
property,  under  process  of  the  court,  acts  under  a  power,  and  if 
the  power  does  not  exist,  no  title  passes  by  the  sale  even  to  an 
innocent  purchaser.    Carpenter  v.  Btilwell,  11  K.  Y.'  (1  Kern.)  61. 

Thus,  if  a  judgment  has  no  technical  existence  as  such,  as  if 
it  has  not  been  docketed,  an  execution  issued  upon  it  will  be. 
void,  and  a  sale  thereunder  will  convey  no  title  to  a  purchaser. 
Townshend  v.  Wesson,  4  Duer,  342.  So  if  a  judgment  is  satis- 
fied, the  power  to  issue  an  execution  on  it  or  to  sell  under  it 
ceases,  and  should  a  sale  take  place,  even  a  lonafide  purchaser 
without  notice  will  acquire  no  title.  Craft  v.  Merrill,  14  N".  Y. 
(4  Kern.)  456  ;  Stafford  v.  Williams,  12  Barb.  240 ;  Wood  v. 
Colmn,  2  Hill,  566  ;  Cameron  v.  Irwin,  5  id.  272. 

So  if  the  execution  itself  is  void,  as  where  an  execution  issues 
out  of  the  supreme  court  upon  a  judgment  recovered  in  a  county 
court,  a  sale  thereunder  vnR  be  void,  and  the  purchaser  will 
acquire  no  title.  Clarke  v.  Miller,  18  Barb.  269. 

e.  Title,  as  against  prior  execution  not  levied.    The  statute 
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provides  that  the  title  of  any  purchaser  in  good  faith  of  any 
goods  or  chattels  acquired  prior  to  the  actual  levy  of  any 
execution,  without  notice  of  such  execution  being  issued, 
shall  not  be  divested  by  the  fact  that  such  execution  had 
been  delivered  to  an  officer  to  be  executed  befqre  such  pur- 
chase was  made.  2  R.  S.  366  (379),  §  17 ;  Bond  v.  Willett,  31 
N.  Y.  (4  Tiff.)  102  ;  1  Keyes,  377  ;  29  How.  47  ;  1  Abb.  Ct.  App. 
165.     See  ante,  62. 

/.  Title,  as  against  actual  owner.  By  the  sale  of  the  goods 
of  a  stranger  under  an  execution  against  the  defendant  therein, 
the  title  of  the  goods  sold  will  not  pass  to  the  purchaser,  to  the 
exclusion  of  the  title  of  the  true  owner  in  possession,  although 
the  purchaser  may  have  acted  in  entire  good  faith.  Chambers 
Y.  Lewis,  28  IST.  Y.  (1  Tiff.)  454  ;  16  Abb.  433.  And  a  sale  of  the 
property  of  a  party  not  named  in  the  execution  will  pass  no 
title  to  the  purchaser,  even  though  the  goods  sold  were  the  prop- 
erty of  the  person  intended  to  be  named  as  the  defendant  in  the 
execution.     Farnliam  v.  Hildrefh,  32  Barb.  277. 

g.  Title,  acquired  after  redemption.  Redemption  of  premises 
sold  under  execution,  within  the  time  prescribed  by  statute,  puts 
an  end  to  the  sale  and  extinguishes  entirely  the  power  of  the 
sheriff  to  convey.  A  conveyance  after  redemption  will  pass  no 
title  to  the  purchaser.  HanMn  v.  Arndt,  4,4:  Barb.  251 ;  Stafford 
V.  Williams,  12  id.  240. 

Ti.  Title  not  affected  hy  acts  of  parties.  A  purchaser  at  a 
sheriff's  sale  cannot  be  affected  by  any  matter  subsequent  to  the 
sale,  arising  between  the  parties  to  the  judgment,  and  to  which 
he  is  a  stranger.    Jackson  v.  Bartlett,  8  Johns.  361. 

i.  Purchase  hy  attorney.  An  attorney  who  issues  an  execu- 
tion cannot  become  a  purchaser  at  a  sheriff's  sale,  either  on  his 
own  account  or  as  the  agent  of  a  third  person,  without  the  con- 
sent and  against  the  interest  of  his  client,  and  leaving  his  client's 
debt  unsatisfied.  Hawley  v.  Cramer,  4  Cow.  717.  Where  a 
purchase  is  so  made  by  an  attorney,  the  court  will  render  the 
purchase  of  no  avail,  by  holding  that  the  purchase  was  not  made 
by  the  attorney  for  his  own  benefit  but  in  trust  for  his  client,  at 
the  election  of  the  latter.  Howell  v.  Baker,  4  Johns.  Ch.  118 ; 
Brotherson  v.  Consalus,  26  How.  213. 

j.  Waiver  of  title.    Where  no  rights  of  third  parties  intervene, 
the  purchaser  of  land  at  a  sale  under  execution  may  elect  to 
abandon  the  inchoate  title  acquired  by  the  sheriff's  certificate, 
Vol.  IV.— 11 
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and  to  accept  a  conveyance  of  the  premises  directly  from  the 
judgment  debtor.     Wright  v.  Douglass,  3  Barb.  554. 

So  where  a  judgment  creditor  receives  and  holds  personal 
property  of  his  debtor  as  security  for  his  debt,  and  afterward 
issues  an  execution  on  his  judgment  and  becomes  a  purchaser 
of  the  property  at  the  sale,  he  may  waive  his  title  under  the  sale 
by  an  agreement  to  hold  the  property  according  to  the  original 
agreement,  without  any  new  consideration  from  the  debtor  to  the 
,  creditor.     Delamater  v.  Rider,  11  Johns.  633. 

Jc.  Taking  possession.  The  purchaser  of  real  estate  under 
execution  may  enter  and  take  possession  of  the  premises  in  a 
peaceable  manner,  although  some  of  the  goods  of  the  former 
proprietor  are  left  on  the  premises.  McDougall  v.  Sitcher,  1 
Johns.  43.  The  same  right  exists,  although  the  premises  are 
occasionally  occupied  by  the  servants  of 'the  former  proprietor, 
lb.  But  if  the  premises  are  actually  occupied,  the  purchaser 
under  an  execution  at  a  sheriff's  sale  has  no  right  to  enter  on 
the  premises,  nor  can  the  sheriff  deliver  legal  possession  to  him. 
People  V.  Nelson,  13  Johns.  340 ;  Orser  v.  Storms,  9  Cow.  687. 
See  Russell  v.  Doty,  4  id.  576. 

Section  14.  Eights  of  judgment  debtor. 

a.  After  sale  under  execution.  As  has  been  previously  stated, 
the  purchaser  of  personal  property  at  a  sale  under  execution, 
becomes  entitled  to  its  immediate  possession  on  payment  of  the 
purchase  price,  and  the  right,  title  and  interest  of  the  judgment 
debtor  in  such  property  thereupon  ceases.     See  ante,  p.  74. 

But  on  the  sale  of  real  property  under  execution,  the  judg- 
ment debtor  still  retains  his  estate  therein,  until  the  purchase- 
money  is  paid,  the  sheriff's  deed  delivered,  and  the  time  for 
redemption  has  expired.     See  ante,  p.  55. 

The  right  of  the  judgment  debtor  to  redeem  real  estate  sold 
under  execution  will  be  discussed  in  a  subsequent  article.  See 
art.  3,  post. 

Section  15.  Sheriff's  certificate  of  sale. 

a.  In  general.  The  Revised  Statutes  provide  that,  upon  Ue 
sale  of  real  estate  by  virtue  of  any  execution,  the  officer  making 
the  sale  shall  make  out  and  subscribe  duplicate  certificates  of 
sale,  one  for  filing  with  the  clerk  and  the  other  for  delivery  to 
the  purchaser.  2  R.  S.  370  (383),  §§  42,  43.  The  object  of  the 
certificate  is  to  serve  as  a  memorandum  of  the  transaction,  and  also 
to  furnish  presumptive  evidence  of  the  facts  therein  contained. 
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6.  Form  and  contents  of  the  certificate.  The  certificate  of  sale 
must  contain :  1.  A  particular  description  of  the  premises  sold  ; 
2.  The  price  bid  for  each  distinct  lot  or  parcel ;  3.  The  whole 
consideration  money  paid;  4.  The  time  when  such  sale  will 
become  absolute,  and  the  purchaser  will  become  entitled  to  a 
conveyance,  pursuant  to  law.  2  E.  S.  370  (383),  §  42.  This  cer- 
tificate must  be  made  out  and  subscribed  by  the  officer  making 
the  sale.  lb. 

The  object  of  requiring  a  particular  description  of  the  prem- 
ises sold,  in  the  certificate  of  sale,  is  to  enable  the  debtor  to  know 
with  certainty  what  premises  were  actually  sold,  in  order  that  he 
may  understandingly  determine  whether  to  redeem  ;  and  also  to 
advise  judgment  creditors  and  mortgagees  of  the  particular 
premises  sold,  in  order  that  they  may  protect  their  interests  by 
acquiring  the  title  of  the  purchaser,  under  the  statute,  if  they 
elect  to  do  so.  Mason  v.  'White,  11  Barb.  173.  The  same 
principle  requires  that  the  certificate  of  sale  shall  specify  the 
whole  amount  of  purchase-money,  in  order  that  the  debtor  or 
creditor,  coining  to  redeem,  may  know  the  amount  of  principal 
and  interest  he  is  to  paAr,  and  the  purchaser,  on  the  other  hand, 
be  secure  of  receiving  i!he  amount  which  he  has  paid.  Mascraft 
V.  Van  Antwerp,  3  Cow.  334. 

c.  Filing  and  recording.  The  Revised  Statutes  provide  that 
one  of  the  duplicate  certificates  of  sale  shall,  within  ten  days 
after  such  sale,  be  filed  in  the  office  of  the  clerk  of  the  county, 
and  the  other  shall  be  delivered  to  the  purchaser  ;  and  that  if 
there  are  two  or  more  purchasers  a  certificate  shall  be  delivered 
to  each.     2  R.  S.  370  (384),  §  43. 

It  is  also  provided  by  statute  that  whenever  a  certificate  of  sale 
of  real  estate  shall  be  filed  with  the  clerk,  by  the  sheriff,  it 
becomes  the  duty  of  the  clerk  to  record  it  in  a  book  to  be  kept 
for  that  purpose,  for  which  service  he  is  entitled  to  the  same  fees 
allowed  him  for  recording  conveyances.  This  fee  must  be  paid 
by  the  sheriff,  out  of  the  avails  of  the  sale,  except  in  the  coun- 
ties where  the  clerk  is  a  salaried  officer.     Laws  of  1857,  ch.  60. 

The  omission  of  the  sheriff  to  file  the  certificate  of  sale  as  pro- 
vided by  statute  will  not  operate  to  prejudice  the  purchaser,  as 
the  statute  is  merely  directory  ;  and  the  filing  of  the  certificate  is 
not  a  condition  precedent  to  the  giving  of  the  deed  and  the  pass- 
ing of  the  title.  Jackson  v.  Young,  5  Cow.  269 ;  JacJcson  v. 
Page,  4  Wend.  585. 
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d.  Oertiflcate  as  evidence.  The  statute  declares  that  the  orig- 
inal certificate  of  sale,  upon  being  proved  or  acknowledged  in 
the  manner  required  by  law  to  entitle  deeds  to  be  recorded,  or  a 
copy  of  such  original  duly  certified  by  the  clerk  in  whose  office 
such  original  is  filed,  shall  be  received  as  presumptive  evidence 
of  the  facts  therein  contained.  2  R.  S.  370  (384),  §  44.  So  the 
record  of  sueh  certificate,  or  a  certified  copy  of  the  record,  is  evi- 
dence of  the  facts  therein  contained  in  all  courts  and  places,  the 
same  as  if  the  original  record  were  produced.  Laws  of  1857, 
oh.  60.  A  certificate  of  sale  can  legally  contain  only  the  facts 
required  by  statute,  and  if  it  contain  more  or  other  facts  than 
those  so  required,  it  will  not  be  evidence  as  to  them.  Overing 
V.  Foote,  43  N.  Y.  (4  Hand)  290. 

The  certificate  of  sale  executed  by  the  sheriflf  and  filed  in  the 
clerk' s  office,  if  given  for  the  whole  amount  bid,  is  conclusive  to 
show  that  the  sale  was  not  made  on  condition  that  the  prior 
incumbrances  should  be  paid  out  of  the  purchase-money.  Bart- 
lett  V.  Oale,  4  Paige,  503.  So  the  certificate  is  presumptive  evi- 
dence that  the  purchaser  designated  therein  puchased  the  prem- 
ises on  his  own  account,  and  not  as  the  agent  of  an  undisclosed 
principal.     Ohappell  v.  Dann,  21  Barb.  17. 

Section  16.  Conveyance  bp  sheriff. 

a.  In  general.  The  Revised  Statutes  provide  that  in  all  cases, 
where  any  sale  of  real  estate  has  or  shall  hereafter  be  made 
under  execution,  and  a  certificate  thereof  given  to  the  purchaser 
or  his  assignee,  but  no  deed  executed  pursuant  to  the  provisions 
of  article  2,  title  5,  chapter  6,  part  3,  of  the  Revised  Statutes,  it 
shall  be  the  duty  of  the  sheriff  making  such  sale,  or  in  case  of 
his  death  or  removal  from  office,  of  his  under-sheriff,  to  execute 
a  deed  of  the  estate  so  sold  and  remaining  unredeemed.  2  E.  S. 
373  (388),  §  62 ;  Laws  of  1835,  ch.  189  ;  Laws  of  1867,  ch.  116. 

6.  Conveyance,  how  compelled.  A  conveyance  of  property 
sold  under  execution,  to  the  purchaser  at  the  sale  or  to  those 
holding  under  him,  becomes  a  matter  of  right  after  the  time  to 
redeem  has  expired  ;  and  on  the  refusal  of  the  sheriff  to  make 
such  conveyance,  the  party  entitled  may  compel  a  performance 
of  this  duty  by  mandamus.  People  v.  Fleming,  4  Denio,  137 ; 
S.  C,  2  IST.  T.  (2  Comst.)  484.  A  sheriff  cannot  resist  the  grant- 
ing of  the  mandamus  to  compel  him  to  execute  a  deed,  on  the 
ground  that  he  has  already  executed  one  to  another  person,  who 
has  sold  and  conveyed  the  premises  to  a  bona  fide  purchaser.  lb. 
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So  where  the  sheriff  has  improvidently  executed  a  deed,  to  the 
purchaser  at  the  sale,  before  the  time  for  redemption  has  expired, 
the  sheriff  may  be  compelled,  by  mandamus,  to  execute  a  convey- 
ance to  the  redeeming  creditor,  leaving  the  deed  first  executed  to 
be  vacated  or  cancelled  on  such  further  application  or  proceedings 
as  the  creditor  shall  be  advised.  People  v.  HasMns,  7  Wend.  463. 

c.  By  whom,  the  deed  must  he  executed.  The  Revised  Statutes, 
as  amended  by  the  acts  of  1835  and  1867,  provide  that,  in  all 
cases  where  real  estate  is  sold  under  execution,  it  shall  be  the 
duty  of  the  sheriff  making  the  sale,  or,  in  case  of  his  death  or 
removal  from  office,  of  his  under-sheriff,  to  execute  a  deed  of  the 
estate  sold  ;  and  that,  in  case  of  the  death  or  other  disqualifica- 
tion of  both  the  sheriff  and  under-sheriff,  before  the  execution 
of  the  deed,  it  shall  be  the  duty  of  the  deputy-sheriff  who  made 
the  sale,  or  any  successor  in  office  of  the  sheriff,  to  execute  the 
deed  ;  and  that  every  deed  executed  pursuant  to  these  provisions 
shall  have  the  same  force  and  effect  as  if  executed  by  the  sheriff 
making  the  sale.  2  R.  S.  374  (388),  as  amended  by  Laws  of  1835, 
ch.  189  ;  Laws  of  1867,  ch.  116.  Prior  to  this  amendment  of  the 
statutes,  the  court  from  which  the  execution  issued  was  author- 
ized to  appoint  some  person  to  execute  the  conveyance,  on  the 
death  or  disability  of  both  the  sheriff  and  under-sheriff.  2  R.  S, 
274  (388),  §§  65,  Q'o. 

Notwithstanding  that  the  statute  provides  for  the  execution  of 
the  deed  by  the  sheriff,  except  in  the  cases  specified,  a  deed  exe- 
cuted by  a  deputy  in  the  name  of  the  sheriff  will  no  doubt  be 
valid,  without  any  special  authority  from  the  latter,  as  well  since 
as  before  the  amendment  of  the  statute  ;  and  the  deed  executed 
by  the  deputy  be  as  binding  on  the  sheriff  as  if  executed  by  him- 
self. Jackson  v.  Bush,  10  Johns.  223  ;  Bandford  v.  Roosa,^  12  id. 
162  ;  Jackson  v.  Davis,  18  id.  7. 

d.  To  whom  the  deed  must  he  executed.  It  is  the  duty  of  the 
sheriff  making  a  sale  of  real  estate,  under  execution,  to  execute 
a  deed  of  the  estate  so  sold  and  remaining  unredeemed  to  any 
person  or  persons  to  whom  the  certificate  of  sale  has  been  duly 
issued,  or  has  been  duly  assigned,  or  to  any  person  who  has  duly 
redeemed  the  said  estate,  other  than  the  execution  debtor  or  his 
heirs  or  assigns,  the  executors  or  administrators  of  any  deceased 
assignee,  or  of  the  person  who  has  redeemed  the  property  sold. 
Laws  of  1867,  ch.  116 ;  Laws  of  1835,  ch.  189,  §  1 ;  2  R.  S.  374 
(388),  §§  62,  63,  64. 
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The  statutes  further  provide  that,  before  any  assignee  or  Ms 
personal  representative  shall  be  entitled  to  a  deed,  he  shall  cause 
the  execution  of  any  and  every  assignment,  under  which  such 
deed  is  claimed,  to  be  duly  acknowledged  or  proved  as  deeds 
are  required  by  law  to  be  acknowledged  or  proved,  to  entitle 
them  to  be  recorded,  and  must  cause  all  such  assignments,  with 
their  certificates  of  proof  or  acknowledgment,  to  be  filed  in  the 
ofiice  of  the  clerk  of  the  county  in  which  the  real  estate  so  sold 
is  situated.    Laws  of  1835,  ch.  189,  §  2.    ^ 

But  this  provision  of  the  statute  requiring  that  the  assignment 
shall  be  proved,  acknowledged  and  filed,  in  order  to  entitle  the 
assignee  to  a  deed,  was  enacted  for  the  protection  of  the  sheriff, 
and  a  compliance  therewith  may  be  waived  by  him.  A  deed  to 
the  person  entitled,  either  as  asignee  or  as  having  acquired  the  right 
of  an  assignee,  as  a  creditor  under  the  statute,  is  valid,  although 
the  assignments  have  not  been  proved,  acknowledged  or  filed. 
Wood  V.  Morehouse,  45  N.  Y.  (6  Hand)  368,  379  ;  BanJc  of  Ver- 
gennes  v.  Warren,  7  Hill  91  ;  PMllips  v.  ScMffer,  64  Barb.  548 ; 
14  Abb.  ]Sr.  S.  101 ;  7  Lans.  347 ;  Chautauque  County  Bank  v. 
Risley,  4  Denio,  480. 

A  sherifi''s  deed  to  a  person  not  a  creditor,  if  given  with  the 
assent  of  a  creditor  who  has  regularly  redeemed  the  land,  is  good 
and  valid,  and  cannot  be  questioned  by  the  defendant  in  the  exe- 
cution. Merritt  v.  JacTcson,  1  Wend.  46.  See  Wood  v.  Morehouse, 
45  JSr.  Y.  (6  Hand)  368,  378. 

If,  after  the  sale  of  real  estate  under  an  execution  and  the 
expiration  of  the  time  to  redeem,  the  purchaser  neglects  to  pro- 
cure a  conveyance  of  the  premises  sold,  a  creditor  of  the  pur- 
chaser who  has  levied  an  attachment  upon  all  the  estate  of  the 
latter,  and  recovered  judgment  in  the  action,  may  compel  the 
delivery  of  the  deed  to  the  purchaser  even  against  his  wish  and 
consent,  or,  having  acquired  the  right  of  the  purchaser  by  the 
attachment,  may  have  the  deed  executed  directly  to  himself. 
WrigM  v.  Douglass,  2  IS".  Y.  (2  Comst.)  373. 

e.  Form  and  contents.  The  sheriff's  deed  should  follow  the 
notice  and  certificate  of  sale,  and  must  describe  the  land  con- 
veyed with  reasonable  certainty.  Mason  v.  White,  11  Barb. 
173 ;  Bartlett  v.  Judd,  21  N.  Y.  (7  Smith)  200 ;  JacTcson  v. 
BeLancy,  13  Johns.  535 ;  JacTcson  v.  Bosevelt,  id.  97 ;  PecTc  v. 
Mallams,  10  N.  Y.  (6  Seld.)  509.  A  sheriff's  deed  which  does 
not  identify  the  premises  conveyed  is  void  for  uncertainty,  and 
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will  pass  no  title  to  the  grantee.  lb.  Thus  if  a  deed  describes 
the  land  intended  to  be  conveyed  by  no  other  terins  than  as  "all 
the  lands  and  tenements  of  the  defendants,  lying  and  being  in" 
a  specified  patent  {Jackson  v.  Rosevelt,  13  Jolans.  97),  or  in  a 
specified  county  {Jackson  v.  DeLancy,  13  id.  535,  551,  or 
"about  one  hundred  acres  "  of  a  parcel  of  land  containing  about 
four  hundred  acres  described  by  boundaries  {Peck  v.  Mallams, 
10  N.  Y.  [6  Seld.J  509),  or  gives  any  other  general  description 
which  fails  to  identify  the  particular  tract  intended  to  be  con- 
veyed, the  deed  will  be  void  and  convey  no  title  to  the  purchaser. 
A  sheriff's  deed  is  not  admissable  in  evidence  without  showing 
the  judgment  and  execution  under  which  he  sold  the  premises 
conveyed.    Bowen  v.  Bell,  20  Johns.  338. 

But  the  deed  need  not  set  forth  or  recite  the  judgment  and 
execution  under  which  the  sale  was  made.  Averill  v.  Willson,  4 
Barb.  180  ;  Jackson  v.  Jones,  9  Cow.  182, 192  ;  Jackson  v.  Pratt, 
10  Johns.  381.  It  is  sufiicient  if  it  appears  that  the  judgment 
and  execution  were  the  authority  under  which  the  sherifl'  acted. 
lb.  Nor  will  a  variance  in  the  recital  of  the  judgment  or  execu- 
tion affect  the  validity  of  the  deed.  lb.;  Jackson y.  Streeter,  5 
Cow.  529  ;  Peck  v.  Mallams,  10  N.  Y.  (6  Seld.)  509,  534 ;  Smith 
V.  Gage,  41  Barb.  60  ;  Swan  v.  Saddlemire,  8  Wend.  676.  As 
to  the  effect  of  recitals  in  a  conveyance  of  lands  sold  under  the 
charter  of  the  city  of  Brooklyn  to  pay  assessments  thereon  for 
street  improvements,  see  Scott  v.  Onderdonk,  14  N.  Y.  (4 
Kern.)  9. 

A  variance  in  the  description  of  the  premises  sold,  between  the 
certificate  of  sale  and  the  sheriff's  deed,  does  not  affect  the  title. 
Jackson  v.  Page,  4  Wend.  585.  Matters  not  necessarily  inserted 
in  the  deed,  which  do  not  set  forth  any  fact  impeaching  the 
validity  of  the  acts  of  the  sheriff,  will  not  invalidate  the  convey- 
ance.   Spraker  v.  Cook,  16  N.  Y.  (2  Smith)  567. 

/.  Alteration  and  correction  of  deed.  Where  the  execution 
under  which  real  estate  is  sold  is  void,  all  further  proceedings 
under  the  execution  are  also  void,  and  no  amendment  of  the 
deed  given  to  the  purchaser  can  render  it  valid.  Clarke  v. 
Miller,  18  Barb.  269. 

A  mistake  in  the  sheriff's  deed  may  be  corrected,  in  an  action 
brought  for  that  purpose,  and  made  to  conform  to  the  intent  of 
the  parties  at  the  time  at  which  it  was  executed.  Bartlett  v. 
Judd,  21  N.  Y.  (7  Smith)  200  ;  BeRiemer  v.  Cantillon,  4  Johns. 
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Ch.  85.    Such  mistakes  may  be  shown  by  parol.  lb.     See  Ryan 
V.  Dox,  34  N.  Y.  (7  Tiff.)  307. 

g.  To  what  time  tJie  deed  relates.  A  sheriff' s  deed,  prior  to 
the  act  of  1820,  related  back  to  the  time  of  the  sale  under  execu- 
tion. Jackson  v.  Ramsay,  3  Cow.  75  ;  Jaclison  v.  Dickenson,  15 
Johns.  309.  But  since  the  act'  allowing  redemptions,  the  sheriff's 
deed  cannot  relate  back  further  than  to  the  expiration  of  the 
time  for  redemption.  JEvertson  v.  Sawyer,  2  Wend.  507 ;  Bissell 
V.  Payn,  20  Johns.  3  ;  Rich  v.  Baker,  3  Denio,  79.  See  Cheney 
V.  Wood.ruff,  45  N.  Y.  (6  Hand)  98, 101.  But  how  long  soever 
it  is  that  the  deed  is  executed  after  the  time  to  redeem  expires,  it 
relates  back  to  that  time  so  as  to  convey  all  the  right,  title  and 
interest  sold  by  the  sheriff.  Wright  v.  Douglass,  2  N.  Y.  (2 
Comst.)  373  ;  Cook  v.  Travis,  20  N.  Y.  (6  Smith)  400  ;  Reynolds 
V.  Darling,  42  Barb.  418. 

It  is  provided  by  statute  that  where  real  estate  sold  under 
execution  is  not  redeemed  within  the  time  allowed  by  law,  and 
a  deed  is  executed  in  pursuance  of  the  sale,  the  grantee  in  such 
deed  shall  be  deemed  vested  with  the  legal  estate  from  the  time 
of  the  sale  on  such  execution,  for  the  purpose  of  maintaining  an 
action  for  any  injury  to  such  real  estate.  2  E..  S.  373  (387),  §  61. 
But  the  deed  has  this  retroactive  effect  only  for  the  purpose  of 
punishing  those  who  injure  the  realty  after  sale.  8chermerhorn 
V.  Merrill,  1  Barb.  511.  See  Southworth  v.  Scofield,  51  N.  T. 
(6  Sick.)  513,  517. 

h.  Effect  of  deed.  The  statutes  declare  that  a  sheriff's  deed 
shall  be  valid  and  effectual  to  convey  all  the  right,  title  and  inter- 
est which  was  sold  by  the  officer.     2  R.  S.  374  (388),  §  62. 

If  the  deed  of  the  sheriff,  by  mistake,  includes  lands  which 
he  had  no  authority  to  convey,  it  will  still  be  valid  and  operative 
as  to  the  lands  which  he  was  authorized  to  convey.  Dickenson 
V.  Gilliland,  1  Cow.  481,  498. 

The  deed  will  have  the  effect  to  extinguish  a  lease  of  the  prem- 
ises sold,  given  by  the  judgment  debtor  between  the  time  of  the 
sheriff's. sale  and  the  execution  of  the  sheriff's  deed.  Wilson  v. 
Davol,  5  Bosw.  619. 

It  also  gives  the  person  named  as  grantee  therein,  and  to  him 
only,  the  legal  right  to  maintain  an  action  against  any  person 
who  has  injured  the  realty  at  any  time  after  the  sale  and  prior  to 
the  execution  and  delivery  of  the  deed.  2  R.  S.  373  (388),  §  61 ; 
Potter  V.  Cromwell,  40  N.  Y.  (1  Hand)  287.    In  short,  the  deed 
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changes  the  purchaser' s  inchoate  interest  in  the  property  into  an 
absolute  estate. 

i.  Effect  of  void  deed.  The  foregoing  observations  as  to  the 
efiect  of  a  sheriffs  deed  apply  only  to  such  deeds  as  the  sheriff 
had  authority  to  execute.  If  at  the  time  of  executing  the  deed 
the  sheriff  had  no  authority  to  act,  the  deed  will  confer  no  title. 
Thus,  if  the  premises  sold  under  an  execution  are  redeemed 
within  the  time  allowed  by  law,  a  deed  subsequently  given  by 
the  sheriff  to  the  purchaser  will  be  void,  and  convey  no  title. 
Stafford  v.  Williams,  12  Barb.  240  ;  BanMn  v.  Arndt,  44  id.  251 ; 
PTiyfe  V.  Riley,  15  Wend.  248.  So  if  the  sheriff  conveys  prem- 
ises sold  under  execution  to  one  who  has  attempted  to  redeem 
the  premises  without  complying  with  the  requirements  of  the 
law,  the  deed  will  be  void  as  against  a  deed  given  by  such  sheriff 
to  a  hona  flde  purchaser  at  the  sheriff's  sale.  Hall  v.  Thomas, 
27  Barb.  55  ;  Dickinson  v.  Oilliland,  1  Cow.  481,  499. 

So  a  deed  of  land  executed  by  the  sheriff  after  the  return  of 
the  execution  satisfied  will  be  void,  and  convey  no  title  to  the 
grantee.     JacTcson  v.  StiTcer,  1  Johns.  Cas.  284. 

j.  Setting  aside  deed.  Any  party  who  is  injured  by  the  mis- 
takes of  a  sheriff,  in  the  execution  of  the  deed,  can  have  relief  by 
a  summary  application  to  the  court  under  whose  authority  the 
officer  ^cts.  Jackson  v.  Roberts,  7  Wend.  83  ;  S.  C.  affirmed,  11 
id.  422  ;  Jackson  v.  VanderTieyden,  17  Johns.  167  ;  Jackson  v. 
Sternberg,  20  id.  49.  Under  the  former  system  of  practice,  a 
party  aggrieved  by  a  mistake  in  a  sheriff's  deed  could  file  a  bill 
in  equity  asking  for  a  correction  of  the  deed,  and  to  be  quieted 
in  his  title  to  the  land.  But  under  the  present  practice  this 
resort  is  no  longer  necessary  as,  in  any  action  to  dispossess  him, 
he  may  set  up  any  equitable  defense  and  claim  any  affirmative 
relief  to  which  he  shows  himself  entitled.  Bartlett  v.  Judd,  21 
N.  Y.  (7  Smith)  200. 

Where  a  sale  was  made,  and  a  certificate  delivered  to  a  pur- 
chaser, at  a  sale  under  two  executions,  one  of  which  was  after- 
ward set  aside  and  the  proceeds  directed  to  be  applied  to  the 
other,  and  the  sheriff  by  mistake  executed  and  recorded  a  deed 
under  both  executions,  and  afterward  made  and  delivered  a  deed 
under  the  valid  execution  to  the  same  purchaser,  the  deed  first 
executed  was  on  motion  set  aside,  and  a  confirmation  of  the 
latter  declared  unnecessary.  Bay  v.  Oilliland,  1  Cow.  220. 
Vol.  lY.— 12 


90  ENFORCEMENT  OF  JUDGMENTS,  ETC. 

Proceeds  of  sale,  how  applied. 

Section  17.  Proceeds  of  sale,  how  applied. 

a.  To  prior  lien.  Where  the  officer  making  a  sale  under  an 
execution  holds  but  one  execution  against  the  judgment  debtor, 
there  can  be  no  uncertainty  as  to  the  proper  application  of  the 
proceeds.  But  where  the  officer  holds  several  executions  against 
the  same  defendant,  and  a  sale  has  been  made  under  one  of  them, 
the  officer  must  apply  the  proceeds  of  the  sale  to  the  satisfaction 
of  the  execution  having  priority,  although  the  sale  was  made 
under  another.  Peck  v.  Tiffany.,  2  N.  Y.  (2  Comst.)  451.  If 
the  execution  entitled  to  priority  is  withdrawn,  the  proceeds  of 
the  sale  must  be  applied  to  the  satisfaction  of  the  execution  next 
in  order  of  priority.  Camp  v.  Chamberlain,  5  Denio,  198.  And 
if  real  estate  is  sold  in  separate  parcels,  on  a  number  of  executions 
of  different  dates  as  to  liens,  the  sheriff  must  apply  the  bid  on 
the  first  sale  in  satisfaction  of  the  oldest  lien.  Barker  v.  Gates, 
1  How.  77. 

&.  Where  liens  are  identical  in  point  of  priority.  Where 
several  executions  against  the  same  defendant  are  identical  in 
point  of  priority,  the  officer  making  the  sale  under  the  several 
executions  must  apply  the  proceeds  equally  to  each  until  one  is 
satisfied,  and  the  residue  in  the  same  manner  to  those  remaining 
unsatisfied.  Thus,  where  two  judgments  for  unequal  amounts 
are  docketed  at  the  same  time  against  the  same  defendant,  in  favor 
of  different  plaintiffs,  and  executions  are  simultaneously  issued, 
delivered  to  the  sheriff  and  levied  on  personal  property  which  is 
sold  under  both,  and  purchased  by  each  plaintiff  at  bids  differing 
in  amount,  the  moneys  resulting  from  the  sale  must  be  equally 
divided  between  the  two  executions  until  the  smaller  one  is  satis- 
fied, and  the  residue  must  then  be  applied  to  the  larger.  Gamp- 
hell  V.  Buger,  1  Cow.  215. 

c.  On  judgment  confessed  hy  maJcer  in  favor;  of  indorser  of 
note.  There  are  some  exceptions  to  the  general  rule,  that  the 
proceeds  of  a  sale  under  execution  must  be  applied  to  the  satis- 
faction of  the  execution  having  priority.  Thus  where,  pending 
an  action  by  the  holder  of  a  protested  promissory  note  against 
the  maker,  the  latter  confesses  judgment  in  favor  of  an  indorser 
for  his  security,  and  the  holder  recovers  judgment  against  the 
maker,  the  court  will,  on  motion,  direct  the  sheriff  to  first 
satisfy  the  execution  in  favor  of  the  holder  out  of  the  pro- 
ceeds of  the  sale  of  the  defendant's  property,  although  the 
execution  in  favor  of  the  indorser  was  first  delivered  to  the 
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officer.  Bank  of  Auburn  v.  Throop,  18  Johns.  505.  See  Monell 
V.  SmitJi,  5  Cow.  441. 

_  d.  When  applied  to  costs.  When  an  action  is  brought  on  a 
judgment  and  a  second  judgment  recovered,  and  sufficient  is 
levied  to  satisfy  the  original  judgment,  the  plaintiff  must  apply 
the  mone^jr  levied  in  satisfaction  of  the  original  judgment, 
although  there  be  not  enough  to  discharge  the  costs  as  v^ell  as 
the  debt  recovered  in  the  second  judgment.  Harvey  v.  Wood,  5 
Wend.  221. 

e.  Against  partner sMp  property.  Where  there  are  two  exe- 
cutions in  the  hands  of  the  sheriff,  one  against  a  firm  and  the 
other  against  one  of  the  members  of  the  firm,  upon  both  of  which 
executions  the  partnership  property  is  sold,  and  the  sum  raised 
by  the  sale  is  not  sufficient  to  satisfy  both  executions,  the  pro- 
ceeds of  the  sale  should  be  applied  first  to  the  satisfaction  of  the 
execution  against  the  firm,  and  the  residue  applied  toward  the 
satisfaction  of  the  bther.  Fenion  v.  Folger,  21  Wend.  676.  See 
Muir  V.  Leitch,  7  Barb.  341 ;  Crane  v.  FrericTi,  1  Wend.  311 ; 
Mcoll  V.  Mumford,  4  Johns.  Ch.  522 ;  JacJcson  v.  Cornell,  1  Sandf. 
Ch.  348 ;  S.  C.,'  3  N.  Y.  Leg.  Obs.  89  ;  Payne  v.  Matthews,  6  Paige, 
19.  But  where  the  p(roperty  is  sold  under  execution  against  the 
individual  partner,  though  after  the  delivery  of  an  execution 
against  the  firm,  the  plaintiff  in  the  execution  on  which  the 
property  was  sold  is  entitled  to  the  proceeds,  if,  at  the  time  of 
the  sale,  sufficient  time  had  not  elapsed  for  advertisement  and  sale 
under  the  other  execution.     Fenton  v.  Folger,  21  Wend.  676. 

/.  Payment  of  proceeds  into  court.  Where  the  sheriff  has 
levied  upon  and  sold  property  under  an  execution,  and  a  con- 
test arises  as  to  the  application  of  the  moneys  raised  from  the 
sale,  the  sheriff  may  apply  to  the  court  from  which  the  execu- 
tion issued  for  an  order  directing  the  payment  of  the  money  into 
court ;  and  under  such  order  the  payment  of  the  money  into 
court  will  protect  the  officer  in  an  action  commenced  subsequent 
to  the  motion.    Acker  v.  Ledyard,  8  N.  Y.  (4  Seld.)  62. 

g.  Disposition  of  surplus.  So  long  as  the  avails  of  a  sale 
under  execution  remain  in  the  hands  of  the  sheriff,  they  are  sub- 
ject to  the  control  of  the  court.  Van  Nest  v.  Teomans,  1  Wend. 
87.  And  where  the  rights  of  the  parties  are  clear,  the  court  will 
order  the  surplus  moneys  remaining  in  the  hands  of  the  officer, 
after  satisfying  a  senior  execution,  to  be  applied  to  the  satisfac- 
tion  of  a  junior  execution  against  the  same   defendant.  lb. ; 
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Williams  v.  Rogers,  5  Johns.  163 ;  People  v.  Ulster  Common 
Pleas,  18  Wend.  628.  But  where  there  is  a  conflict  as  to  the 
rights  of  several  parties  to  the  surplus,  the  court  will  not  make 
the  order.    Williams  v.  Rogers,  5  Johns.  163. 

Where  land  is  sold  under  a  judgment  and  the  surplus  moneys 
are  brought  into  court,  creditors  having  liens  upon  the  land, 
subsequent  to  the  judgment,  have  the  same  liens  upon  the  sur- 
plus moneys  which  they  had  upon  the  land  previous  to  the  sale; 
and  their  liens  being  transferred  from  the  land  to  the  surplus, 
the  surplus  must  be  applied  in  discharge  of  the  liens,  according 
to  the  order  of  their  priority.    Averill  v.  Loucks,  6  Barb.  470. 

A  grantee  of  real  estate,  sold  under  an  execution  against  the 
grantor,  on  a  judgment  entered  previous  to  the  conveyance,  is 
entitled  to  the  surplus  as  against  a  creditor  whose  judgment  was 
entered  subsequent  to  the  conveyance,  unless  the  conveyance  to 
such  grantee  was  fraudulent  and  void.  Every  v.  Edgerton,  7 
Wend.  259. 

Where  land  is  sold  under  an  execution,  and  the  judgment 
thereby  satisfied,  the  purchaser  of  the  sheriff's  certificate  on 
such  sale  cannot,  after  the  sale  of  the  same  lands  on  an  older 
judgment,  obtain  the  surplus  moneys  remaining  in  the  sheriff's 
hands  and  arising  from  the  latter  sale,  or  have  the  same  applied 
to  the  junior  judgment.     Smith  v.  Caswell,  1  How.  133. 

Where  the  sheriff  levies  upon  personal  property  under  an  exe- 
cution, and  advertises  and  sells  the  goods  seized,  and  another 
execution  comes  into  his  hands  or  into  the  hands  of  his  deputies, 
between  such  levy  and  sale,  the  receipt  of  the  second  execution 
is  a  constructive  levy  which  entitles  the  execution  creditor  to  the 
surplus  proceeds  of  the  sale  under  first  execution.  Slade  v.  Ym 
YecMen,  11  Paige,  21. 

Ti.  Recovering  back  money  misapplied.  When  the  proceeds  of 
property  sold  under  execution  have  been  applied  to  the  satisfac- 
tion of  an  execution  which  was  not  entitled  to  priority  over  other 
executions  in  the  hands  of  the  officer,  the  judgment  creditor  in 
the  execution  entitled  to  priority  may  maintain  an  action  to 
recover  back  the  money  received  by  the  sheriff  upon  the  sale, 
from  one  to  whom  it  has  been  paid  with  such  creditor's  consent, 
under  a  mistake  of  fact.  Kingston  Bank  v.  Eltinqe,  40  N.  Y. 
(1  Hand)  391. 

Section  18.  Satisfaction  of  execution. 

a.  When  an  execution  is  satisfied.    An    execution  against 
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property  is  satisfied  on  the  receipt  by  the  sheriff  of  a  sum  sntfi- 
cient  to  pay  the  execution  and  which  is  applicable  to  its  pay- 
ment.    Or  ay  v.  Oriswold,  7  How.  44. 

A  payment  which  will  amount  to  a  satisfaction  of  an  execu- 
tion must  be  an  actual  and  absolute  payment  to  the  officer  in 
cash.  Codwise  v.  Field,  9  Johns.  263.  See  People  v.  Baker,  20 
Wend.  602.  Thus,  if  the  officer  holding  the  execution  is 
indebted  to  the  judgment  debtor  to  the  amount  of  the  execution, 
and  delivers  to  the  latter  a  receipt  in  full,  this  will  not  be  such  a 
payment  as  will  satisfy  the  execution.  lb.  So,  if  the  officer 
takes  the  negotiable  promissory  note  of  the  defendant  in  the 
execution,  without  the  authority  of  the  plaintiff,  and  returns 
the  execution  satisfied,  this  will  not  amount  to  a  satisfaction  of 
the  execution,  even  though  the  note  is  afterward  paid  to  a  third 
person  to  whom  it  was  assigned.  Bank  of  Orange  Go.  v. 
Wakeman,  1  Cow.  46;  Mumford  v.  Armstrong,  4  id.  553. 
But  the  payment  by  note  would  be  a  satisfaction  of  the 
judgment  if  taken  by  the  officer  with  the  plaintiff's  assent, 
or  if  the  plaintiff  subsequently  adopted  a  security  which 
was  taken  without  his  original  consent.  Armstrong  v.  Oar- 
row,  6  Cow.  465 ;  Webbefs  Ea^rs  v.  Blunt,  19  Wend.  188  ; 
YoorJiees  v.  Oros,  3  How.  262.  The  effect  of  a  levy  and  sale, 
as  a  satisfaction  of  the  judgment  under  which  the  levy  was 
made,  has  already  been  discussed.     See  ante,  55. 

h.  Docketing  satisfaction.  It  is  provided  by  statute  that, 
upon  the  payment  to  the  sheriff  of  a  county  of  the  amount  due 
upon  any  execution  in  his  hands,  issued  upon  a  judgment 
Obtained  in  any  other  county,  such  sheriff  shall,  on  demand, 
deliver  to  the  person  paying  the  same  a  copy  of  such  execu- 
tion, and  of  his  indorsement  of  satisfaction  thereon,  and  shall 
certify  the  same  to  be  a  copy,  and  shall  be  entitled  to  receive 
twenty-five  cents  therefor  ;  and,  upon  filing  such  certified  copy 
with  the  clerk  of  the  first  mentioned  county,  such  clerk  shall 
enter  satisfaction  of  the  said  judgment  upon  the  docket,  in  the 
same  manner  and  with  the  like  effect  as  if  the  said  judgment 
had  been  obtained  in  such  county,  and  the  original  e?:ecution 
had  been  returned  satisfied.    Laws  of  1860,  ch.  6,  §  1. 

Satisfaction  of  such  judgment  may  also  be  entered  by  the 
clerk  of  any  county  where  the  same  shall  have  been  docketed, 
upon  producing  to,  and  filing  with  such  clerk  the  certificate  of 
the  clerk  with  whom  the  copy  of  the  execution  and  indorsement 
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of  satisfaction  was  filed,  as  aforesaid,  stating  that  such  copy  has 
been  filed  and  such  judgment  discharged.  Id.,  §  2. 

c.  Recovering  'back  money  paid.  The  party  entitled  to  the 
proceeds  of  a  sale  under  an  execution  may  recover  it  back  from 
any  person  to  whom  it  has  been  improperly  paid,  under  a  mis- 
take of  fact,  although  the  party  entitled  assented  to  such  pay- 
ment.   Kingston  Banlc  v.  Eltinge,  40  N.  Y.  (1  Hand)  391. 

Where  the  judgment  has  been  collected,  and  the  money  paid 
over  by  the  officer  holding  the  execution,  the  plaintiff  in  the 
execution  has  a  perfect  title  to  it  until  the  judgment  is  reversed, 
notwithstanding  the  pendency  of  a  writ  of  error  or  certiorari; 
and,  if  the  plaintiff  pays  over  such  moneys  to  a  creditor,  the 
latter  will  be  entitled  to  hold  it  notwithstanding  a  reversal  of 
the  judgment  afterward  takes  place.  Langley  v.  Warner,  3 
IS".  Y.  (3  Comst.)  327.  But,  on  the  reversal  of  the  judgment,  the 
plaintiff  in  the  execution  is  legally  bound  to  refund  the  money 
received  on  the  execution,  and  on  his  neglect  to  do  so,  an 
action  may  be  maintained  by  the  defendant  to  recover  it  back, 
lb.  ;  Simpson  v.  Hornheck,  3  Lans.  53.  But  money  paid  in 
satisfaction  of  a  valid  judgment,  which  stands  unreversed,  can- 
not be  recovered  back  merely  because  the  execution  under 
which  the  money  was  raised  was  irregularly  issued,  both  parties 
at  the  time  supposing  it  to  be  regular.  Moth  v.  ScMoss,  6 
Barb.  308. 

ARTICLE  III. 

REDEMPTION. 

Section  1.  What  may  be  redeemed. 

a.  In  general.  The  general  discussion  of  the  subject  of  the 
redemption  of  real  estate,  so  far  as  it  relates  to  the  redemption 
of  lands  sold  under  proceedings  in  foreclosure,  or  for  taxes,  will 
be  discussed  in  a  subsequent  chapter  of  this  work,  the  scope  of 
this  article  being  restricted  to  a  discussion  of  those  rules  and 
principles  of  law  relating  to  the  redemption  of  real  estate  sold 
under  execution. 

The  redemption  of  lands  which  have  been  sold  under  an  execu- 
tion is  a  creation  of  the  statute,  unknown  to  the  common  law, 
and  is  regulated  wholly  by  the  statutes  giving  it  existence. 
Before  the  act  of  1820,  the  purchaser  was  entitled  to  his  deed  on 
payment  of  the    purchase-money;    and,    on   the    delivery  of 
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the  deed,  the  title  passed  absolutely.  Bat  by  that  act  a  system 
was  devised  which,  in  effect,  extended  a  credit  of  fifteen  months 
to  the  judgment  debtor  from  the  sale  ;  within  which  time  he,  or 
any  assignee  of  his  interest,  or  any  junior  judgment  creditor,  at 
the  respective  periods  designated  in  the  statute,  upon  Complying 
with  certain  conditions  therein  prescribed,  might  redeem  the 
purchase  and  take  the  deed.    Waller  v.  Harris,  20  Wend.  555. 

The  object  of  enacting  this  statute  was  twofold:  1.  To  relieve 
the  debtor  by  preventing  a  sacrifice  of  his  real  estate  at  a  sheriff's 
sale,  and  2.  To  enable  creditors  other  than  the  plaintiff  to 
satisfy  their  debts,  by  redeeming  the  property  sold  on  an  execu- 
tion, where  the  property  has  been  sold  below  its  value  ;  and  the 
statute  must  consequently  be  so  construed  as  to  suppress  the 
evU  intended  to  be  prevented,  and  to  advance  the  remedy  pro- 
posed. Van  Rensselaer  v.  Sheriff  of  Albany,  1  Cow.  501 ; 
People  V.  Ransom,  2  Hill,  51.  Notwithstanding  that  the  courts 
will  construe  the  statute  favorably  to  the  party  seeking  to 
redeem,  the  right  being  purely  statutory,  the  provisions  of  the 
statute  must  be  fully  and  strictly  followed  in  all  essential  points. 
BanTc  of  Monroe,  ex  parte,  7  Hill,  177  ;  Waller  v.  Harris,  7  Paige, 
167 ;  People  v.  Oovell,  18  Wend.  598  ;  S7mt7i  v.  Miller,  25  N.  Y. 
(11  Smith)  619  ;  Gilchrist  v.  Comfort,  34  N.  Y.  (7  Tiff.)  235. 

b.  Real  estate  and  leaseholds.  The  Revised  Statutes  provide 
that  any  real  estate  sold  under  execution,  or  any  distinct  lot, 
tract  or  portion,  that  may  have  been  separately  sold,  may  be 
redeemed  at  the  time  and  in  the  manner  there  specified.  2 
R.  S.  370  (384),  §  45.  By  an  amendment  of  the  statute  in  1887, 
the  provisions  relating  to  the  sale  of  real  estate  under  execution 
were  made  applicable  to  leasehold  property,  where  the  lessee,  or 
the  assignee  of- the  lease,  is  possessed  of  at  least  five  years  unex- 
pired term  of  the  lease,  and  also  of  any  building  or  buildings 
that  may  be  erected  thereon.  Laws  of  1837,  ch.  462.  Previous 
to  this  amendment,  leasehold  estates  or  terms  for  years  and 
chattel  interests  were  not  within  the  provisions  of  the  Revised 
Statutes  relative  to  lands  sold  under  execution.  Wesierveltv. 
People,  20  Wend.  416.  And  since  the  amendment,  the  right  of 
redemption  applies  to  leasehold  estates  so  far  only  as  that  right 
is  conferred  by  that  amendment.  Wilson,  ex  'parte,  7  Hill, 
150.  Thus  where  a  tenant's  interest  in  a  lease  originally  given 
for  more  than  five  years  is  sold  on  execution,  but  less  than  five 
years  of  the  term  remain  unexpired  at  the  time  of  the  sale,  no 
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right  of  redemption  exists,  even  though  the  lease  contains  a 
covenant  for  renewal.  lb. 

In  determining  whether  sufficient  of  the  term  of  a  lease  remains 
unexpired  to  entitle  the  lessee  or  his  assignee  to  redeem,  the 
time  which  the  lease  has  to  run  must  be  computed  from  the  day 
of  sale  under  the  execution.  lb. 

Whether  a  rent  charge  reserved  upon  a  lease  in  fee  can  be 
sold  on  execution,  as  real  estate,  and  redeemed  by  a  creditor,  has 
been  doubted.  Huntington  v.  Forkson,  6  Hill,  149 ;  Payn  v. 
Beat,  4  Denio,  405. 

c.  Parcels  of  entire  estate.  Any  distinct  lot,  tract,  or  portion 
of  land  seperately  sold  may  be  seperately  redeemed.  2  E.  S. 
370  (384),  §  45  ;  Dickenson  v.  Gilliland,  1  Cow.  481.  A  creditor 
having  a  lien  on  a  specific  portion  only  of  any  lot,  tract  or  par- 
cel sold  under  execution,  may  redeem  the  whole  of  such  lot, 
tract  or  parcel,  in  the  same  manner  as  if  such  lien  extended  to 
the  whole.  2  R.  S.  372  (386),  §  53  ;  People  v.  Haskins,  7  Wend. 
463  ;  Huntington  v.  Forkson,  6  Hill,  149  ;  Neilson  v.  Neilson,  5 
Barb.  565. 

d.  Undivided  sliares  of  joint  tenants.,  etc.  If  there  are  several 
persons  having  undivided  shares,  as  joint  tenants  or  as  tenants 
in  common,  in  premises  sold  under  execution,  or  in  any  partic- 
ular tract  or  lot  so  sold,  each  person  having  such  title  may 
redeem  the  share  or  interest  belonging  to  him.  2  R.  S.  371  (38^, 
§  48.  So  any  creditor  having  a  decree  or  judgment  which  is  a 
lien  upon  an  undivided  share  or  interest  in  any  real  estate  sold 
under  execution  may  redeem  the  same,  in  the  same  manner  as  an 
original  purchaser.  2  R.  S.  372  (386),  §  54.  But  a  creditor' s  right 
to  redeem  is  coextensive  only  with  his  lien.  Erwin  v.  Scliriver, 
19  Johns.  379.  See  Matter  of  Willard,  5  Wend.  94.  And  a 
creditor,  having  a  judgment  which  is  a  lien  on  the  interest  of  one 
tenant  in  common  only,  cannot  redeem  the  interest  of  the  other 
tenants  in  common.  lb.  But  a  creditor  having  a  judgment 
against  two  tenants  in  common,  of  lands  sold  under  execution, 
can  redeem  the  interest  of  one  of  the  debtors.  Beekman  v.  Bun% 
Hill  and  Denio,  265. 

e.  Oionef  s  interest.  Where  land  ia  sold  under  an  execution 
by  the  sheriflf,  a  person,  other  than  the  debtor,  who  has  become 
the  owner  of  the  land  subject  to  the  lien  of  the  judgment,  may 
become  the  purchaser  at  the  sale,  and  as  such  purchaser,  acquiie 
a  title  under  the  sale ;  and  another  judgment  creditor  may,  under 
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the  statute,  redeem  or  acquire  the  interest  of  the  purchaser,  and 
so  become  entitled  to  the  sheriff's  deed.  GTiatauque  County 
Bank  v.  Risley,  19  N.  Y.  (5  Smith)  369. 

Section  2.  Who  may  redeem. 

a.  Judgment  debtor.  The  Revised  Statutes  provide  that  redemp- 
tion may  be  made  by  the  person  against  whom  the  execution 
vyas  issued,  and  whose  right  and  title  were  sold  in  pursuance 
thereof.  2  R.  S.  370  (384),  §  46.  But  a  judgment  debtor  whose 
land  has  been  sold  on  execution,  subject  to  an  antecedent  mort- 
gage, and  whose  equity  of  redemption  has  been  subsequently 
foreclosed  and  sold,  has  no  right  to  redeem  under  the  statute,  as 
a  judgment  debtor  whose  real  property  has  been  sold  on  execu- 
tion.    Husted  V.  BaMn,  17  Abb.  137. 

6.  Devisee  or  Tieir  of  judgment  debtor.  The  statute  provides 
that,  in  case  of  the  death  of  the  person  against  whom  the  execu- 
tion issued,  and  whose  right  and  title  were  sold  thereunder, 
redemption  may  be  made  by  his  devisee  of  thp  premises  sold,  if 
the  same  shall  have  been  devised,  and  if  the  same  shall  not  have 
been  devised,  by  his  heirs.    2  R.  S,  370  (384),  §  46. 

c.  Orantee  of  execution  debtor.  Redemption  may  also  be  made 
by  the  grantee  of  the  judgment  debtor,  who  shall  have  acquired 
an  absolute  title  by  deed,  sale  under  mortgage,  or  under  an 
execution,  or  by  any  other  means,  to  the  premises  sold,  or  to 
any  lot,  tract,  parcel,  or  portion  which  shall  have  been  separately 
sold.     2  R.  S.  370  (384),  §  46. 

Trustees  appointed  under  the  absconding,  concealed  and  non- 
resident debtor' s  act,  are,  for  the  purposes  of  redemption,  grantees 
within  the  statute,  and  as  such  may  redeem  the  lands  of  the  debtor 
sold  under  execution.    PTiyfe  v.  Hiley,  15  Wend.  248. 

But  a  mortgagee,  or  his  assignee,  was  not  formerly  considered 
a  grantee  within  the  meaning  of  the  statute,  and  could  not  redeem 
as  such,  under  the  provisions  of  subdivision  3  of  section  46  of  the 
statute,  yan  Rensselaer  v.  Sheriff  of  Albany,  1  Cow.  501.  The 
rule  is  now  otherwise,  and  a  mortgagee,  his  assignee  or  repre- 
sentative, may  now  redeem.     Laws  of  1836,  ch.  525,  §  1. 

An  actual  deed  is  necessary  to  constitute  a  grantee  having  a 
right  to  redeem,  as  deriving  title  from  the  judgment  debtor  ;i  and 
a  mere  equitable  right  to  a  sheriff's  deed  will  not,  in  the  absence 
of  the  deed  itself,  give  a  party  a  right  to  redeem  as  standing  in 
the  place  of  a  grantee  of  the  judgment  debtor.  Lathrop  v. 
Ferguson,  22  Wend.  116. 
Vol.  IV.— 13 
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d.  Creditor.  Any  creditor  having  in  Ms  own  name,  or  as 
assignee,  representative,  trustee  or  otherwise,  a  decree  in  chan- 
cery, or  a  judgment  at  law,  rendered  at  any  time  before  the 
expiration  of  fifteen  months  from  the  time  of  the  sale  under  exe- 
cution, or  having  a  mortgage  duly  recorded  within  the  same 
period,  which  is  a  lien  and  charge  upon  the  premises  sold,  or 
upon  any  parcel  which  has  been  separately  sold,  is  entitled  to 
redeem  in  the  manner  prescribed  by  law.  2  R.  S.  371  (385),  §  51 ; 
Laws  of  1836,  ch.  525 ;  Laws  of  1847,  ch.  410.  All  the  provis- 
ions of  title  5,  chapter  6  of  the  third  part  of  the  Revised  Statutes 
extend  and  apply  to  liens  by  mortgage,  in  the  same  manner  as 
they  do  to  liens  by  judgment  or  decree.  Laws  of  1847,'  ch.  410, 
§2. 

If  the  judgment  or  decree  mentioned  in  the  fifty-first  section 
of  the  statute  is  a  lien  upon  an^;^  lot,  tract  or  parcel  that  has  been 
separately  sold,  the  creditor  having  such  judgment  may  redeem 
such  lot,  tract  or  parcel  by  making  payment  as  prescribed  by 
law.  2  R.  S.  372  (386),  §  52.  And  if  the  judgment  or  decree  is 
a  lien  upon  a  specific  portion  only  of  any  lot,  tract  or  parcel 
which  has  been  so  sold,  he  may  redeem  the  whole  lot,  tract  or 
parcel  in  the  same  manner  as  if  such  lien  extended  to  the  whole. 
Id.,  §  53.  So  if  any  creditor  has  such  a  decree  or  judgment, 
which  is  a  lien  upon  any  undivided  share  or  interest  in  any  real 
estate  sold  under  execution,  he  may  redeem  such  share  or  inter- 
est by  paying  such  part  of  the  whole  purchase-money  as  shall  be 
in  a  just  proportion  to  the  amount  of  the  share  or  interest- 
Id.,  §  54. 

So  when  any  creditor  has  acquired  the  title  of  the  original  pur- 
chaser, any  other  creditor  may  redeem  from  him  in  the  same 
manner.     2  R.  S.  372  (386),  §§  55,  56. 

If  the  original  purchaser  of  the  premises  is  also  a  creditor  of 
the  defendant  against  whom  the  execution  issued,  and  as  such 
might  acquire  the  title  of  any  purchaser  according  to  the  pre- 
ceding provisions,  he  may  redeem  in  the  same  manner  as  any 
other  creditor.     2  R.  S.  372  (387),  §  57. 

But  the  plaintiff  under  whose  execution  any  real  estate  has 
been  sold  cannot  acquire  the  title  of  the  original  purchaser,  or  of 
any  creditor,  to  the  premises  so  sold  by  virtue  of  the  decree  or 
judgment  on  which  the  execution  issued.  But  if  he  has  any 
other  decree  or  judgment  which  would  entitle  him  to  acquire 
such  title,  according  to  the  preceding  provisions,  he  may  avail 
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himself  of  such' other  decree  or  judgment  in  the  same  manner 
and  on  the  same  terms  as  any  other  creditor.  2  E..  S.  372 
(387),  §  58. 

Under  these  provisions  of  the  statute,  any  judgment  creditor 
may  redeem  as  against  any  other  purchaser,  or  as  against  a  cred- 
itor redeeming  under  a  judgment  or  mortgage,  without  reference  to 
priority  of  liens.  Thus  a  senior  judgment  creditor  may  redeem 
from  a  junior  judgment  creditor,  who  has  redeemed  from  a  sale 
on  a  judgment  senior  to  both,  without  paying  the  youngest  judg- 
ment ;  and  a  junior  judgment  creditor  may  redeem  from  a  sale 
on  a  senior  judgment  without  paying  intermediate  judgments. 
Jackson  v.  Budd,  7  Cow.  658.  So  a  senior  judgment  creditor 
may  redeem  from  a  sale  under  a  junior  judgment,  although  such 
redemption  is  not  necessary  for  his  security,  ^x  parte  Peru 
Iron  Co.,  7  Cow.  540 ;  People  v.  Fleming,  2  N.  Y.  (2  Comst.)  484. 
And  although  the  senior  judgment  creditor  also  held  the  judg- 
ment on  which  the  sale  was  made.  lb.  So  a  creditor  in  a  judg- 
ment entered  by  confession  may  redeem,  although  the  judgment 
was  confessed  for  the  sole  purpose  of  enabling  the  creditor  to 
redeem,  if  the  judgment  was  created  upon  full  consideration. 
Snyder  v.  Warren,  2  Cow.  518. 

It  is  enough  to  entitle  a  judgment  creditor  to  redeem  that  his 
judgment  is  a  lien  at  the  time  when  he  comes  to  redeem,  and  it 
is  not  necessary  that  the  judgment  should  be  a  lien  at  the  time 
of  the  sale.  Van  Rensselaer  v.  Sheriff  of  Albany,  1  Cow.  502. 
The  fact  that  a  judgment  creditor  has  other  security  for  his  debt, 
besides  the  judgment,  does  not  aflfect  his  right  to  redeem  under 
the  judgment.  Muir  t.  LeitcJi,  7  Barb.  341.  Nor  will  the  credi- 
tor's right  to  redeem  under  his  judgment  be  defeated  by  the  pay- 
ment of  the  judgment  by  the  purchaser,  without  the  consent  of 
the  creditor.  People  v.  Beebe,  1  Barb.  379.  Nor  will  the  right 
of  the  judgment  creditor  be  affected  by  the  fact  that  his  judg- 
ment was  rendered  upon  attachment  in  a  justice's  court.  Ex 
parte  Carmichael,  5  Cow.  17. 

As  the  right  of  a  judgment  creditor  to  redeem  is  coextensive 
with  his  lien,  it  foUows  that  when  the  lien  is  extinguished  the 
right  of  redemption  is  gone  also.  Ex  parte  Lawrence,  4  Cow. 
417;  Bx parte  Stevens,  id.  133  ;  Sutliffy.  Easton,  2  Wend.  297 ; 
Ex  parte  Elwood,  I  Denio,  633  ;  Sill  v.  Pixley,  63  Barb.  200. 

The  law  makes  no  provision  for  a  concurrent  redemption  of 
lands  sold  on  execution,  by  two  creditors  holding  judgments 
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docketed  at  the  same  instant ;  but  the  one  first  complying  with 
the  terms  for  redeeming  from  the  purchaser  wUl  be  entitled  to  the 
sheriff's  deed,  unless  the  other  creditor  redeems  from  him, 
although  the  judgments  were  docketed  under  a  stipulation  that 
any  sums  collected  thereon  should  be  shared  by  the  creditors  in 
proportion  to  the  amount  of  their  respective  judgments.  Exparte 
Res,  1  Hill,  639. 

e.  Superintendents  of  tlie  poor,  etc.  By  an  amendment  of  the 
statutes  in  1862,  it  is  provided  that  the  county  superintendents 
and  overseers  of  the  poor  in  the  State,  except  in  the  county  of 
New  York,  shall  have  the  same  right  to  redeem  the  real  estate 
which  may  have  been  seized  by  them  pursuant  to  the  provisions 
of  title  1  of  chapter  20  of  part  1  of  the  Revised  Statutes,  as  is 
now  possessed  by  judgment  creditors.    Laws  of  1862,  ch.  473. 

/.  Mortgagees.  The  statute  has  placed  creditors  by  mortgage 
and  judgment  creditors  on  the  same  footing,  so  far  as  the  right  to 
redeem  is  concerned.  Laws  of  1836,  ch.  525  ;  4  Edm.  Stat.  623 ; 
Laws  of  1847,  ch.  410  ;  4  Edm.  Stat.  630.  As  to  the  right  of  cred- 
itors to  redeem,  see  ante,  p.  98. 

Section  3.  When  redemption  may  Ibe  made. 

a.  By  owner,  devisee,  Tieir,  or  grantee.  The  person  against 
whom  the  execution  issued,  and  whose  right  and  title  were  sold 
in  pursuance  thereof,  his  devisee,  heir  or  grantee  may  redeem 
the  premises  sold  within  one  year  from  the  time  of  sale.  2  E. 
S.  370  (384),  §§  45,  46. 

6.  Creditors.  In  case  a  debtor,  his  devisee,  heir,  or  grantee, 
omits  to  redeem  the  premises  sold  or  any  part  of  them  within 
the  year,  then  any  creditor  having,  in  his  own  name  or  as 
assignee,  representative,  tijustee  or  otherwise,  a  decree  in  chan- 
cery or  a  judgment  at  law,'  rendered  at  any  time  before  the  expi- 
ration of  fifteen  months  from  the  time  of  sale,  or  having  a  mort- 
gage duly  recorded  within  the  same  period,  may  redeem  the 
premises  within  fifteen  months  from  the  time  of  sale.  2  R.  S. 
371  (385),  §§  50,  51.  If,  however,  a  person  entitled  to  redeem 
has,  within  the  fifteen  months,  effected  a  valid  redemption  of 
premises  sold,  any  other  creditor  having  a  right  to  redeem  may 
redeem  within  twenty -four  hours  after  any  preceding  redemption. 
Laws  of  1847,  ch.  410,  §  4;  4  Edm.  Stat.  631.  But  this  extension 
of  time  for  the  period  of  twenty-four  hours  is  provided  only 
for  cases  where  a  redemption  has  once  been  made.  People  v. 
BatJibun,  15  N.  Y.  (1  Smith)  528. 
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c.  Time,  how  computed.  The  fifteen  months  in  which  a  cred- 
itor may  redeem  real  estate  sold  under  execution  are  calendar 
and  not  lunar  months,  and  the  creditor  making  redemption  is 
allowed  full  fifteen  months  from  the  day  of  sale.  Snyder  v. 
Warren,  2  Cow.  518.  Or,  if  the  computation  is  made  from  the 
end  of  the  year  when  the  right  of  the  judgment  debtor  and  those 
holding  under  him  ceases,  the  three  months  commence  running 
on  the  day  succeeding  the  expiration  of  the  year,  and  that  day 
is  counted  inclusively.  People  v.  Sheriff  of  Broome,  19  Wend. 
87.  Thus,  if  the  year  expire  on  the  eighteenth  day  of  a 
month,  the  succeeding  day  is  counted  as  a  part  of  the  three 
months.  lb.  SeePhelan  v.  Douglass,  11  How.  193.  The  redemp- 
tion may  be  made  on  the  last  day  of  the  fifteen  months  (Laws  of 
1847,  ch.  410,  §  3),  unless  that  day  happens  on  Sunday,  in 
which  case  the  tender  must  be  made  on  Saturday.  People  v. 
Luther,  1  Wend.  42  ;  Lindenmuller  v.  People,  21  How.  156 ; 
S.  C,  33  Barb.  548.  Lands  sold  under  execution  may  be 
redeemed  at  any  hour  before  twelve  o'clock  p.  m.,  of  the  last 
day  allowed  by  law,  business  hours  not  being  regarded  in  this 
respect.  BanTc  of  Monroe,  ex  parte,  7  Hill,  177;  Raymond, 
ex  parte,  1  Denio,  272. 

d.  Exte7ision  of  time.  The  time  within  which  redemption 
may  be  made  may  be  enlarged,  by  an  agreement  made  upon 
sufficient  consideration  between  the  judgment  debtor,  whose  land 
has  been  .sold  on  execution  and  the  purchaser.  Such  agree- 
ment will  affect  other  parties,  so  that  a  creditor  by  judgment 
obtained  subsequently,  but  within  fifteen  months  from  the  sale, 
cannot  redeem  or  acquire  the  purchaser's  interest  under  the  stat- 
ute.   Miller  v.  Lewis,  4  N.  Y.  (4  Oomst.)  554. 

Section  4.  Mode  of  redemption. 

a.  Evidences  of  judgment  creditor's  right  to  redeem.  When- 
ever a  judgment  creditor  presents  himself  before  the  sheriff  for 
the  purpose  of  redeeming  the  lands  of  his  debtor,  which  have 
been  sold  under  execution,  the  law  requires  that  in  order  to 
entitle  him  to  acquire,  as  a  matter  of  strict  right,  the  title  of  the 
original  purchaser,  or  to  become  a  piirchaser  from  any  other 
creditor,  he  shall  present  to  and  leave  with  such  purchaser  or 
creditor,  or  the  officer  who  made  the  sale,  the  following  evidence 

of  his  right : 

1.  A  copy  of  the  docket  of  the  judgment  or  decree  under 
which  he  claims  the  right  to  purchase,  duly  certified  by  the 
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clerk  of  the  court  or  of   the  county  in  which  the  same  is 
docketed. 

2.  A  true  copy  of  all  the  assignments  of  such  judgment-  or 
decree  which  are  necessary  to  establish  his  claim,  verified  by 
his  affidavit,  or  by  the  afiidavit  of  some  witnesses  to  such 
assignments. 

3.  An  afiidavit  by  such  creditor,  or  by  his  attorney  or  agent, 
of  the  true  sum  due  on  such  judgment  or  decree  at  the  time  of 
claiming  such  right  to  purchase.     2  R.  S.  373  (387),  §  60. 

The  production  of  the  evidence  required  by  statute  is  indispen- 
sable to  render  redemption  by  the  creditor  a  matter  of  right. 
People  V.  Ransom,  2  N.  Y.  (2  Comst.)  490.  And  a  purchaser 
cannot  waive  the  production  of  the  proof  required  by  statute,  to 
the  prejudice  of  other  creditors  pursuing  the  same  remedy. 
Thus  if  two  creditors  of  the  judgment  debtor  present  themselves 
to  redeem,  each  tendering  the  amount  of  the  bid  and  interest, 
the  one  producing  the  evidence  required  by  the  statute  wUl  be 
entitled  to  the  conveyance,  to  the  exclusion  of  the  other  failing 
to  produce  such  proof,  although  the  lien  of  the  judgment  of  the 
latter  is  the  oldest.  lb.  The  production  of  a  true  copy  of  the 
docket  of  the  judgment,  duly  certified,  under  which  the  creditor  ■ 
claims  to  redeem,  is  indispensable  to  the  right  to  redeem,  and 
the  officer  making  the  sale  is  not  at  liberty  to  waive  its  produc- 
tion. People  V.  Sheriff  of  Broome,  19  Wend.  87 ;  Waller  v. 
Harris,  20  id.  655.  It  is  not  indispensable,  however,  that  the 
copy  of  the  docket  of  the  judgment  should  be  certified  by  the 
clerk  in  person.  It  will  be  sufficient  if  the  copy  of  the  docket  is 
certified  by  the  deputy  clerk.  Miller  v.  Lewis,  4  N.  Y.  (4  Comst.) 
554.  And  it  is  not  indispensable  that  the  certificate  should  state 
that  the  clerk  has  compared  the  copy  with  the  original,  an'd  that 
it  is  a  correct  transcript  therefrom  and  of  the  whole  of  the  origi- 
nal, lb.  Neither  need  the  certificate  be  under  seal.  People  v. 
Ransom,  4  Denio,  145;  S.  C.  affirmed,  2  N.  Y.  (2  Comst.)  490. 

By  the  second  subdivision  of  section  60  (2  R.  S.  373),  the 
production  of  a  true  copy  of  all  the  assignments  necessary  to 
establish  the  claim  of  the  creditor  to  the  right  to  redeem,  verified 
by  the  affidavit  of  the  creditor,  or  of  some  witness  to  the  assign- 
ment, is  made  indispensable.  The  verification  of  the  assignment 
is  an  essential  part  of  the  evidence  of  right,  and  cannot  be  dis- 
pensed with  by  the  officer,  nor  can  any  thing  else  be  substituted 
for  it  by  the  redeeming  creditor.     Hall  v.  Thomas,  27  Barb.  55 ; 
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Wood  V.  Moorhouse,  1  Lans.  405  ;  Waller  v.  Harris,  20  Wend. 
655  ;  Ifewell,  ex  parte,  4  Hill,  608  ;  People  v.  Comll,  18  Wend. 
698  ;  People  v.  Sheriff  of  Broome,  19  id.  87.  See  Aylesworth  v. 
Brown,  10  Barb.  167.  The  original  assignment  is  the  best 
evidence,  and  includes  a  copy.  Hall  v.  TJicmas,  27  Barb.  55. 
If  the  assignment  itself  is  not  verified,  it  must  be  accompanied 
by  an  affidavit  which  clearly  identifies  it  as  the  instrument  under 
which  the  claim  to  redemption  is  made.  lb. 

It  is  equally  important  that  the  creditor  seeking  to  redeem 
should  furnish  the  proof  required  by  statute  of  the  amount  due 
on  the  j  udgment  under  which  he  claims.  Ex  parte  BanTc  of  Mon. 
roe,  7  HiU,  177 ;  People  v.  Covell,  18  Wend.  593 ;  Ex  parte  Newell, 
4  Hill,  608.  It  has  been  held  that  if  the  affidavit  of  the  amount 
due  be  made  by  an  agent,  it  must  state  in  express  terms  that 
the  deponent  is  the  agent  of  the  creditor,  and  must  show  that  he 
has  the  means  of  knowledge,  and  state  the  amount  positively. 
Ex  parte  Bank  of  Monroe,  7  Hill,  177 ;  Ex  parte  Shumway,  4 
Denio,  258.  It  has  also  been  held  that  the  attorney  of  record,  as 
such,  is  not  authorized  by  statute  to  make  this  affidavit,  and 
that  his  affidavit,  if  presented,  will  fail  to  furnish  the  proof 
required  by  statute.  lb.  But  this  doctrine  has  been  questioned 
in  the  court  of  appeals.  People  v.  Ransom,  2  N.  Y.  (2  Comst.) 
490.  An  accidental  over  statement  of  the  amount  due,  in  this 
affidavit,  will  be  fatal  to  an  attempted  redemption.  Smith  v. 
Miller,  25  N.  Y.  (11  Smith)  619. 

b.  Evidence  of  right  of  creditor  ly  mortgage.  It  is  provided, 
by  an  amendment  of  the  Revised  Statutes  in  1836,  that  to  entitle  a 
creditor  by  mortgage,  his  assignee  or  representative,  to  acquire  the 
title  of  the  original  purchaser,  or  to  be  substituted  as  a  purchaser 
from  any  other  creditor,  pursuant  to  the  statutes  as  amended,  he 
must  present  to  and  leave  with  the  purchaser  or  creditor,  or  the 
officer  who  made  the  sale,  the  following  evidences  of  his  right : 

.1.  A  copy  of  the  mortgage  under  which  he  claims  the  right  to 
purchase,  duly  certified  by  the  clerk  of  the  county  where  the 
mortgage  is  registered  or  recorded. 

2.  A  copy  of  the  assignment  or  assignments  where  the  mort- 
gage has  been  assigned,  verified  by  his  affidavit  or  the  affidavit 
of  some  witness  to  such  assignments. 

3.  A  copy  of  the  letters  of  administration  or  letters  testamen- 
tary, where  an  administrator  or  executor  applies  to  be  substituted 
as  a  purchaser. 
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4.  An  affidavit  by  such  mortgage  creditor,  his  assignee  or  rep- 
resentative, or  by  his  attorney,  or  agent,  stating  the  true  sum  due, 
or  to  become  due  on  such  mortgage  at  the  time  of  claiming  such 
right  to  purchase,  over  and  above  all  payments.  Lavfs  of  1836, 
ch.  525. 

The  evidence  required  by  statute  of  a  mortgagee's  title  to 
redeem  cannot  be  vraived  by  the  parties  entitled  to  receive  the 
same,  where  such  waiver  must  affect  the  rights  of  other  creditors 
pursuing  the  same  remedy.  People  v.  Ransom,  2  N.  Y.  (3 
Comst.)490.     See  Ball  v.  Thomas,  27  Barb.  65. 

The  statutory  requirement,  that  an  assignment  shall  be  verified 
by  the  affidavit  of  the  redeeming  creditor,  or  by  that  of  a  witness 
to  such  assignment,  cannot  be  disregarded.  Bx  parte  Aldrich, 
1  Denio,  662.  This  affidavit  may  be  made  by  any  person  who 
saw  the  assignment  executed  and  delivered.  People  v.  Fleming, 
4  Denio,  137.  The  affidavit  of  the  amount  due  or  to  become 
due  upon  the  mortgage  must  either  state  the  sum  positively,  or 
so  aver  the  belief  of  the  affiant  that  perjury  may  be  assigned  if 
the  matters  averred  are  untrue.  People  v.  Becker,  20  N.  Y.  (6 
Smith)  354;  Ex  parte  Bank  of  Monroe,  7  Hill,  177.  This  affi- 
davit may  be  made  prior  to  the  time  of  applying  for  a  deed. 
People  V.  Ransom,  2  Hill,  51  ;  Ex  parte  Newell,  4  id.  608. 

c.  When  presented.  It  is  not  esential  to  the  right  of  the  creditor 
to  redeem,  that  he  should  present  the  evidences  of  his  right  at 
the  precise  time  of  making  redemption.  This  evidence  may  be 
furnished  before  the  party  is  entitled  to  redeem.  People  v.  Rain- 
som,  2  Hill,  51.  Or  the  officer  may  receive  the  money  first,  and 
allow  the  creditor  to  furnish  evidence  of  his  right  afterward. 
Ex  parte  Board,  4  Cow.  420.  See  Waller  v.  Harris,  20  Wend. 
555 ;  People  v.  Ransom,  4  Denio,  145. 

d.  To  whom  presented.  The  evidences  of  a  right  to  redeem 
premises  sold  under  execution  may  be  presented  to  and  left 
with  the  purchaser,  or  with  a  prior  redeeming  creditor,  or  the 
officer  who  made  the  sale.  2  R.  S.  373  (387),  §  60.  The  proof 
should  be  delivered  by  the  redeeming  creditor  to  the  person  to 
whom  he  pays  the  money.  People  v.  Ransom,  4  Denio,  145  ;  S. 
C.  affirmed,  2  N.  'Y.  (2  Comst.)  490  ;  Wood  v.  Morehouse,  45  K. 
Y.  (6  Hand)  368. 

All  redemptions  made  by  any  creditor  on  or  after  the  last  day 
of  the  fifteen  months  must  be  made  at  the  sheriff's  office  of  the 
county  in  which  the  sale  took  place  ;  and  in  case  the  officer  who 
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made  tiie  sale  is  absent,  the  redemption  may  be  made  to  the 
sheriff,  or  in  his  absence  to  the  under  sheriff  or  any  deputy 
present  in  his  office.  Laws  of  1847,  ch.  410 ;  Chriffin  v.  Chase,  23 
Barb.  278 ;  People  v.  RatUun,  15  N.  Y.  (1  Smith)  528.  Pay- 
ment to  the  county  clerk  wUl  not  be  sufficient,  in  the  absence  of 
a  special  deputation  for  that  purpose,  even  though  the  sheriff 
has  no  other  office  than  the  clerk' s  office,  and  neither  the  sheriff 
nor  any  of  his  deputies  are  present  on  the  last  day  of  the  fifteen 
months  allowed  for  redemption.  lb. 

A  second  or  subsequent  creditor  who  redeems,  after  redemption 
already  made,  must  present  the  evidences  of  his  right  to  redeem 
to  the  last  redeeming  creditor,  or  to  the  officer  who  made  the  sale. 
People  V.  Baker,  20  Wend.  602. 

e.  Waiter  of  emdence.  When  the  creditor  who  wishes  to 
redeem  lands  sold  under  an  execution  goes  to  the  officer  who 
made  the  sale,  there  must  be  a  strict  compliance  with  the  statute 
and  a  production  of  all  the  evidence  of  his  right  which  is  required 
by  law,  or  the  rights  of  the  first  purchaser  will  not  be  transferred. 
Bank  of  Vergennes  v.  Warren,  7  Hill,  91 ;  People  v.  Covill,  18 
Wend.  598  ;  People  v.  Sheriff  of  Broome,  19  id.  87 ;  Waller  v. 
Harris,  20  id.  555.  But  the  original  or  subsequent  purchaser 
may  dispense  with  the  performance  of  any  of  the  conditions 
which  the  statute  has  made  for  his  benefit,  and  may  waive  all 
evidence  of  the  right  of  a  subsequent  creditor  to  redeem,  or  may 
accept  evidence  far  short  of  that  prescribed  by  the  statute.  Wood 
V.  Morehouse,  45  N.  Y.  (6  Hand)  368 ;  Bank  of  Vergennes  v. 
Warren,  7  Hill,  91 ;  People  v.  Ransom,  4  Denio,  145 ;  S.  C. 
affirmed,  2  N.  Y.  (2  Comst.)  490.  But  while  the  production  of 
the  proper  evidence  required  of  a  purchasing  creditor  may  be 
waived  by  the  original  purchaser,  or  other  person  whose  right  is 
sought  to  be  acquired,  so  far  as  respects  himself,  yet  such  waiver 
will  not  affect  any  other  creditors  seeking  to  purchase  the  same 
premises.  lb. 

An  acceptance  of  the  money  by  the  purchaser,  and  an  assign- 
ment of  the  certificate  by  him  to  a  redeeming  creditor,  is  incon- 
trovertible evidence  of  the  creditor's  right  to  redeem.  Wood  v. 
Morehouse,  45  N.  Y.  (6  Hand)  368.  And  any  irregularity  in  the 
mode  in  which  redemption  is  made  can  be  questioned  by  him 
only  who  has  the  certificate,  and  who,  but  for  the  proceeding, 
would  be  entitled  to  receive  the  deed.  lb. ;  Merritt  v.  Jackson, 
1  Wend.  46 ;  Bank  of  Vergennes  v.  Warren,  7  Hill,  91.  The 
Vol.  IV.— 14 
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statute  recLuires  that  all  assignments  must  be  proved  or  acknowl- 
edged and  filed  with  the  county  clerk,  to  entitle  the  assignee  to  a 
deed  from  the  sheriff ;  but  as  this  act  was  for  the  protection  of 
that  officer,  he  may  waive  a  compliance  with  its  requirements. 
Wood  V.  MoreJiouse,  45  N.  Y.  (6  Hand)  368  ;  PMlUps  v.  ScUffer, 
64  Barb.  548  ;  S.  C,  14  Abb.  N.  S.  101 :  7  Lans.  347. 

/'.  To  wTiom payment  must  he  made.  Payment  of  the  amount 
of  the  purchase-money  and  interest,  required  by  law,  for  the 
redemption  of  land  sold  under  execution,  may  be.  made  by  the 
judgment  debtor  to  the  purchaser,  his  personal  representatives 
or  assignees,  or  to  the  officer  who  made  the  sale,  for  the  use  of 
the  purchaser.  2  E.  S.  370  (384),  §  45.  Payment  by  a  creditor 
redeeming  directly  from  the  original  purchaser,  may  be  made  to 
the  same  parties,  if  made  before  the  last  day  of  the  fifteen 
months  allowed  for  redemption.  2  K.  S.  373  (387);  §  59.  Or  pay- 
ment may  be  made  by  a  creditor  redeeming  from  a  prior  redeem- 
ing creditor  before  the  last  day  of  the  fifteen  months,  either  to 
such  prior  redeeming  creditor,  his  representatives  or  assigns,  or 
to  the  officer  who  made  the  sale,  for  the  use  of  such  creditor.  2 
E.  S.  373  (387),  §  59 ;  ^a?  parte  Board,  4  Cow.  420 ;  People  v. 
Balcer,  20  Wend.  602.  If  the  creditor  seeks  to  redeem  on  or 
after  the  last  day  of  the  fifteen  months,  payment  must  be  made 
to  the  officer  making  the  sale,  or,  in  his  absence,  to  the  sheriff  if 
present,  or,  in  his  absence,  to  the  under  sheriff,  or  any  deputy 
present  at  the  sheriff's  office.  Laws  of  1847,  ch.  410,  §  3.  A 
.  third  person  may  be  authorized  by  the  sheriff,  or  his  deputy,  to 
act  as  his  agent  in  receiving  moneys  paid  for  the  redemption 
of  lands  sold  under  execution,  and  payment  to  a  party  so 
appointed  will  be  valid  as  a  payment  to  the  officer.  Hall  v. 
FisTier,  1  Barb.  Ch.  53 ;  9  Barb.  17.  But  in  the  absence  of  such 
appointment,  payment  to  any  person  other  than  those  specified 
by  statute,  will  not  be  valid.  People  v.  RatJibun,  15  N.  Y.  (1 
Smith)  528  ;  Griffin  v.  Chase,  23  Barb.  278. 

Where  the  premises  sold  have  been  redeemed  by  a  cred- 
itor witliin  the  time  allowed  by  law,  payment  by  a  subse- 
quent redeeming  creditor  to  the  original  purchaser,  will  not, 
be  valid.  Ex  parte  Board,  4  Cow.  420 ;  People  v.  Balcer,  30 
Wend.  602. 

Payment  may  be  made,  in  every  case,  to  the  officer  who  made 
the  sale,  for  the  benefit  of  the  purchaser  or  creditor  entitled  to 
the  payment :  and  the  fact  that  the  term  of  office  of  the  sheriff 
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has  expired,  before  the  time  for  redemption  has  ceased,  will  not 
affect  the  right  of  the  officer  to  receive  the  payment.  lb. 

If  the  premises  were  sold  by  a  deputy,  the  payment  may  be 
made  either  to  the  sheriff  or  to  the  deputy,  as  both  are  regarded 
as  making  the  sale,  one  in  fact  and  the  other  in  judgment  of 
law.  lb. 

In  case  of  the  death  or  removal  of  the  sheriff  from  office  after 
the  sale  of  real  estate  under  an  execution,  payment  for  the 
purposes  of  redemption  may  be  made  to  the  under  sheriff  or  to 
the  county  clerk  of  the  county,  in  the  same  manner  and  with 
like  effect  as  if  paid  to  the  sheriff.    2  R.  S.  374  (389),  §  67. 

g.  By  whom  payment  may  he  made.  Payment  may  be  made 
by  the  judgment  debtor,  by  judgment  creditor,  by  creditors  by 
mortgage,  and  in  certain  cases,  by  overseers  and  superintendents 
of  the  poor.     See  ante,  97-100. 

One  of  several  joint  owners  of  a  judgment  may  make  payment 
for  the  benefit  of  all.     BeeTcman  v.  Bunn,  Hill  &  Denio,  365. 

Payment  may  also  be  made  by  one  having  no  right  to  redeem, 
if  the  purchaser  is  willing  to  accept  the  payment ;  but  only  a 
party  entitled  to  redeem  can  claim  the  right  to  make  the  pay- 
ment.   Phyfe  V.  Riley,  15  Wend.  248. 

7i.  When  payment  must  he  made.  All  redemptions  made  on 
or  after  the  last  day  of  the  fifteen  months  allowed  by  law  for 
redemption,  by  a  creditor  of  the  judgment  debtor,  must  be  made 
at  the  office  of  the  sheriff  of  the  county  in  which  the  sale  took 
place ;  and  it  is  the  duty  of  the  officer  making  the  sale  to  attend 
at  the  sheriff's  office  during  the  last  day  for  making  redemption, 
and  during  the  time  thereafter  in  which  redemptions  may  be 
made.     Laws  of  1847,  ch.  410,  §  3. 

All  redemptions  which  may  be  made  prior  to  the  last  day  of 
the  fifteen  months  may,  of  course,  be  made  at  any  place  which 
the  parties  shall  select. 

i.  Amount  of  payment.  The  judgment  debtor,  his  heirs, 
devisees  or  grantees,  may  redeem  the  premises  sold  under  execu- 
tion by  paying  the  amount  bid  at  the  sale,  together  with  the 
interest  on  that  sum  from  the  time  of  sale,  at  the  rate  of  ten  per 
cent  a  year.    2  R.  S.  370  (384),  §  45. 

The  heir,  devisee  or  grantee  of  the  judgment  debtor  who  has 
an  absolute  title  to  a  portion  of  the  estate  sold,  or  to  a  portion 
of  any  lot,  tract  or  parcel  that  may  have  been  separately  sold, 
may  redeem  the  entire  lot,  tract  or  parcel  so  sold,  on  the  same 
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terms  as  if  he  were  grantee  of  the  whole,  and.  may  enforce  con- 
tribution from  those  owning  the  residue.     2  R.  S.  371  (384),  §  47. 

If  there  are  several  persons  having  undivided  shares  as  joint' 
tenants,  or  as  tenants  in  common,  in  the  premises  sold,  or  in  any 
particular  lot  or  tract  sold,  each  person  having  such  title  may 
redeem  the  share  or  interest  belonging  to  him  by  paying  a  sum 
that  will  bear  the  same  proportion  to  the  whole  purchase-money 
bid  for  the  premises,  or  for  the  particular  lot  or  tract,  as  the 
share  proposed  to  be  redeemed  bears  to  the  whole  number  of 
shares  in  the  premises,  or  lot  or  tract,  together  with'  the  interest 
on  such  sum  at  the  rate  of  ten  per  cent  a  year.  2  E.  S.  371 
(385),  §  48. 

Eedemption  may  be  made  by  a  creditor  from  the  original  pur- 
chaser by  paying  the  sum  of  money  which  was  paid  on  the 
sale  of  the  premises,  or  upon  any  lot  separately  sold,  together 
with  the  interest  thereon  at  the  rate  of  seven  per  cent  a  year  from 
the  time  of  sale.    2  E.  S.  371  (385),  §  51. 

If  such  creditor' s  judgment  is  a  lien  upon  an  undivided  share 
or  interest  in  the  real  estate  sold  he  may,  on  the  same  terms, 
acquire  the  title  of.  the  original  purchaser  to  such  share  or 
interest,  by  paying  such  part  of  the  whole  purchase-money  as 
shall  be  in  a  just  proportion  to  the  amount  of  such  share  or 
interest.     2  E.  S.  372  (386),  §  54. 

Whenever  any  creditor  has  redeemed  the  premises  sold  from 
the  original  purchaser,  any  other  creditor  who  might  have 
redeemed  from  the  original  purchaser  may  redeem  from  the 
prior  redeeming  creditor : 

1.  By  reimbursing  to  such  first  creditor,  his  personal  repre- 
sentatives or  assigns,  the  sum  paid  by  him  to  acquire  the  title, 
together  with  the  interest  thereon  at  seven  per  cent  per  annum 
from  the  time  of  such  payment  to  the  time  of  such  reimbursement 

2.  If  the  judgment  or  decree  by  virtue  of  which  the  first 
creditor  acquired  the  title  of  the  original  purchaser  be  prior  to 
the  judgment  or  decree  of  the  second  creditor,  the  latter  must 
also  pay  to  the  former  the  amount  due  on  his  judgment  or 
decree. 

3.  But  if  the  judgment  of  the  first  creditor  at  the  time  of  his 
acquiring  the  title  of  the  original  purchaser  had  ceased  to  be  a 
lien  as  against  the  second  creditor,  the  latter  may  redeem  .with- 
out paying  the  amount  of  such  judgment.  2  E.  S.  372  (386), 
§55. 
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In  tlie  same  manner  any  third  or  other  creditor,  who  might 
.have  redeemed  from  the  original  purchaser,  may  become  a  pur- 
chaser from  the  second,  third,  or  any  other  creditor,  who  may 
have  become  a  purchaser  from  another  creditor.  2  E.  S.  373 
(386),  §  56. 

Premises  sold  under  execution  which  have  been  redeemed  by 
a  creditor  may  be  again  redeemed  by  a  senior  creditor,  who  has 
previously  become  assignee  of  the  original  certificate  of  sale, 
without  the  payment  of  any  money.  Ex  parte  Newell,  4  Hill, 
608 ;  People  v.  Muzzy,  1  Denio,  239. 

A  creditor  can  redeem  lands  sold  under  execution  only  by 
paying  the  whole  sum  bid  on  the  sale  ;  and  he  can  acquire  no 
right  to  a  deed  by  paying  a  sum  sufficient  to  satisfy  all  judg- 
ments prior  to  his  own,  if  such  sum  is  less  than  the  amount  paid 
by  the  purchaser.  Silliman  v.  Wing,  1  Hill,  159 ;  Barker  v. 
Gates,  1  How.  77. 

The  purchaser  of  land  sold  under  executions  on  several  judg- 
ments takes  his  title  under  each  ;  and  another  judgment  creditor, 
in  order  to  acquire  the  rights  of  the  purchaser,  niust  be  entitled 
to  do  so  in  respect  to  all  the  judgments  on  which  the  sale  was 
made.    People  v.  Fleming,  2  IS".  Y.  (2  Comst.)  484. 

"Where  one  creditor  redeems  from  another,  he  must  pay  the 
amount  paid  by  the  latter,  with  the  interest  thereon,  and  not  the 
amount  of  the  original  bid  with  the  interest  on  that.  Ex  parte 
Ives,  1  Hill.  689.  Where  a  creditor  by  mortgage  becomes  also 
a  purchaser  at  a  sale  under  a  senior  judgment,  a  junior  creditor 
must,  in  order  to  entitle  himself  to  the  sheriff' s  deed,  pay  not  only 
the  sum  bid,  but  the  mortgage  also.  Peoples.  Ransom,  2  Bill,  51. 

j.  Excessive  and  insuffioieni  payments.  The  fact  that  a  cred- 
itor, seeking  to  redeem  lands  sold  under  execution,  makes  a  pay- 
ment of  a  larger  sum  than  was  necessarj'-  to  effect  that  purpose, 
does  not  affect  the  validity  of  the  redemption.  Beekman  v. 
Bunn,  Hill  &  Denio,  265  ;  Symonds  v.  Peck,  10  How.  395 ; 
Neilson  v.  Neilson,  5  Barb.  565.  It  is  a  general  rule  that  an 
insufficient  payment,  arising  from  either  a  mistake  of  law  or 
fact,  will  be  ineffectual  to  effect  a  redemption  of  premises  sold 
under  execution.  Dickinson  v.  Oilliland,  1  Cow.  481  ;  Peru 
Iron  Co.,  ex  parte,  7  Cow.  540.  See  Hall  v.  Fisher,  1  Barb.  Ch. 
53.  But  a  trifling  deficiency  may  be  deemed  immaterial,  and 
the  redemption  upheld.  Ex  parte  Becker,  4  HUl,  613  ;  Hall  v. 
Fisher,  9  Barb.  17. 
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Where  a  creditor  seeking  to  redeem  from  a  prior  redeeming 
creditor  fails  to  pay  the  full  sum  required,  a  subsequent  pay- 
ment to  the  sheriff  of  the  deficiency  after  the  expiration  of  the 
time  allowed  for  redemption,  wUl  not  render  the  attempted 
redemption  effectual.  Ex  parte  Raymond,  1  Denio,  272.  But 
while  an  insufficient  payment  to  the  officer  wUl  not  be  effectual, 
the  original  or  any  subsequent  purchaser  may  waive  the  defect 
and  part  with  his  interest  on  such  terms  as  he  may  deem  proper. 
BanTt  of  Vergennes  v.  Warren,  7  Hill,  91. 

7c.  In  what  payment  may  he  made.  All  payments  for  the 
purpose  of  redeeming  lands  sold  under  execuiion  must  be  made 
in  money  or  its  equivalent,  unless  the  party,  other  than  the 
officer,  to  whom  payment  is  made,  by  accepting  some  other 
medium  of  payment,  waives  all  objection  to  the  character  of 
the  tender.  People  v.  Baker,  20  Wend.  602.  Thus,  payment  in  a 
check  on  a  bank  is  not  good,  unless  the  money  has  beeii  received 
on  the  check  before  the  expiration  of  the  time  for  redemption, 
lb.  But  payment  in  current  bank  bills,  if  received  without 
objection,  will  be  valid.  Hall  v.  Fisher,  9  Barb.  17 ;  Ex  parte 
Becker,  4  Hill,  613,  616.  See  Baring  v.  Moore,  5  Paige,  48. 
So  a  payment  in  foreign  coin,  at  its  current  value,  will  be  valid  if 
received  without  objection,  even  though  it  is  not  a  legal  tender. 
Ex  parte  Becker,  4  Hill,  613.  So,  a  judgment  creditor  may 
redeem  premises  by  the  payment  of  property  or  securities  other 
than  money,  where  it  is  agreed  to  be  received  as  such  by  the 
purchaser.    Stone  v.  Smith,  2  How.  117. 

I.  Payment  cannot  he  recalled.  Where  real  estate  is  sold 
under  execution,  and  a  creditor  redeems  by  virtue  of  a  junior 
judgment,  he  cannot  recall  the  money  paid  for  that  purpose, 
although  he  has  also  a  judgment  older  than  the  one  under  which 
the  sale  took  place,  and  the  premises  are  not  worth  more  than 
the  sum  bid  by  the  purchaser.  American  Exchange  Bank  v. 
Morris  Canal  and  Banking  Co.,  6  Hill,  362. 

m.  Notice  of  redemption.  When  any  redemption  of  real 
estate  sold  under  execution  has  been  made  prior  to  the  last  day 
of  the  fifteen  months  allowed  by  law  for  redemption,  the  officer 
to  whom  such  redemption  has  been  made  is  required  to  file, 
immediately  thereafter,  in  the  office  of  the  clerk  of  the  county,  a 
statement  of  the  redemption,  containing  the  title  of  the  cause;  or 
if  it  be  a  mortgage,  the  amount  of  the  judgment,  decree  or  mort- 
gage ;  the  assignee,  representative  or  trustee  thereof,  if  any,  and 
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the  amount  paid  to  redeem,  the  time  when  such  redemption  was 
made,  and  the  sum  claimed  to  be  due  upon  such  judgment,  decree 
or  mortgage  at  the  time  of  such  redemption.  Laws  of  1847,  ch. 
410,  §  3. 

n.  Certificate  of  redemption.  Whenever  any  redemption  has 
been  made  of  lands  sold  under  execution  it  is  the  duty  of  the 
ofllcer  making  the  sale,  or  of  any  other  person  who  may  lawfully 
act  in  his  behalf,  to  execute  to  the  person  making  such  redemp- 
tion his  certificate,  truly  stating  all  such  facts  transpiring  before 
him,  at  the  making  of  such  redemption,  as  shall  be  sufficient  to 
show  the  fact  of  redemption.  Laws  of  1847,  ch.  410,  §  5.  See 
Msworth  V.  Muldoon,  46  How.  246. 

Such  certificate  may  be  proved  or  acknowledged,  as  deeds  are 
required  to  be  acknowledged,  to  entitle  them  to  be  recorded ;  and, 
on  being  duly  recorded  in  the  clerk' s  office  of  the  county  where  the 
real  estate  is  situated,  it  has  the  same  efifect  as  against  subsequent 
purchasers  and  incumbrances  as  deeds  and  conveyances  duly 
proved  and  recorded ;  and  the  certificate  or  the  record  thereof, 
or  a  duly  authenticated  copy  of  the  record,  is  receivable  in  all 
courts  and  places  as  prima  facie  evidence  of  the  facts  therein 
stated.  Laws  of  1847,  ch.  410,  §  6 ;  Hice  v.  Davis,  7  Lans.  393. 
See  Stafford  v.  Williams,  13  Barb.  240.  It  is  not  necessary  to 
the  validity  of  the  redemption  that  the  certificate  thereof  should 
be  proved,  acknowledged  or  filed.  In  the  absence  of  any  such 
formality,  the  original  certificate  may,  on  proof  of  the  death  of 
the  parties,  be  read  in  evidence.  Ellsworth  v.  Muldoon,  46  How. 
246.  And  where,  on  a  trial,  the  certificate  has  been  proved  by 
copy  as  lost,  the  original  may  still  be  used  as  evidence  on  appeal. 
nice  V.  Davis,  7  Lans.  393.  The  officer  making  such  certificate 
is  entitled  to  the  same  compensation  as  for  making  a  certificate  of 
sale.    Lawsof  1847,  ch.  410,  §  7. 

Section  6.  Efifect  of  redemption. 

a.  By  judgment  debtor  or  those  claiming  under  him.  When- 
ever a  judgment  debtor,  his  heirs,  devisees  or  grantees,  have 
redeemed  lands  sold  under  execution  by  making  the  payments 
as  required  by  law,  the  sale  of  the  premises  so  redeemed,  and  the 
certificates  of  such  sale,  thereupon  become  null  and  void.  2  R. 
S.  371  (385),  §  49.  By  such  redemption  the  very  judgment  on 
which  the  sale  was  had  becomes  again  a  lien,  if  it  was  not  fully 
satisfied  by  the  bid,  and  the  lands  may  be  again  sold.  Bodine 
V.  Moore,  18  N.  Y.  (4  Smith)  347 ;  Titus  v.  Lewis,  3  Barb.  70  ; 
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Wood  V.  Golmn,  5  Hill,  228.  If  th.e  land  was  sold,  under  two 
judgments,  not  identical  in  point  of  priority  of  lien,  the  redemp- 
tion by  the  judgment  debtor  will  have  the  effect  to  restore  the 
junior  judgment,  which  was  not  reached  in  the  application  of  the 
proceeds,  to  the  same  lien  which  it  had  before  the  sale.  Bedim 
V.  Moore,  18  N.  Y.  (4  Smith)  347. 

A  deed  given  by  the  sheriff  to  the  holder  of  the  certificate  of 
sale,  after  redemption  by  the  judgment  debtor,  is  void,  and  will 
convey  no  title  to  the  grantee  named  therein.  PTiyfe  v.  Riley, 
15  Wend.  248  ;  Rankin  v.  Arndt,  44  Barb.  251. 

h.  By  creditor.  As  has  been  previously  stated,  upon  redemp- 
tion by  the  judgment  debtor  the  sale  and  all  subsequent  proceed- 
ings are  at  an  end ;  and,  except  so  far  as  the  judgment  or 
judgments  under  which  the  sale  was  had  have  been  satisfied,  the 
parties  are  restored  to  the  same  position  as  before  the  sale. 
But  when  the  redemption  is  made  by  creditors,  the  redeeming 
creditors,  on  the  contrary,  acquire  all  the  rights  of  the  original 
purchaser,  but  liable  to  have  the  premises  taken  from  them  on 
certain  conditions  by  certain  other  creditors,  in  the  manner  pointed 
out  by  statute.  2  R.  S.  371  (385),  §  51  ;  id.  373  (387),  §  59 ; 
Phyfe  V.  Riley,  15  Wend.  248  ;  Yan  Home  v.  McLaren,  8  Paige, 
285.  And  after  such  redemption  the  sale  remains  effectual,  to  be 
consummated  by  a  deed  to  the  redeeming  creditors.  lb. 

The  redemption  by  a  creditor  of  lands  sold  on  execution  is 
not  a  satisfaction  of  his  judgment,  either  at  law  or  in  equity. 
Peru  Iron  Co.,  ex  parte,  7  Cow.  540  ;  Van  Home  v.  McLaren,  8 
Paige,  285.  And  the  rule  is  the  same,  although  the  premises  to 
which  he  acquires  title  by  such  redemption  are  worth  more  than 
the  amount  paid  by  him  to  redeem  the  premises  from  the  original 
purchaser  at  the  sheriff's  sale.  lb. ;  Bmraefs,  Adrrt!rs  v.  Brad- 
street,  20  Wend.  50. 

Redemption  by  a  creditor  on  his  judgment  will  not  be  a  bar  to 
a  second  redemption,  on  the  same  judgment,  of  other  lands  of  the 
judgment  debtor,  sold  under  another  judgment.  Ex  parte  Peru 
Iron  Co.,  7  Cow.  540.  Nor  will  the  redemption  be  a  bar  to  an 
action  at  law  to  enforce  payment  of  the  judgment  {Emmets 
Adm'rs  v.  Bradstreet,  20  Wend.  50),  or  to  maintain  a  creditor's 
bill  for  the  same  purpose.  Yan  Home  v.  McLaren,  8  Paige, 
285. 

A  redemption  once  made  by  a  creditor,  from  a  prior  redeeming 
creditor,  by  the  unconditional  payment  of  the  requisite  sum  of 
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money  to  the  officer,  will  not  be  affected  by  the  fact  that  such 
creditor  has  served  an  injunction  in  his  own  favor,  restraining  the 
sheriff  from  paying  over  the  money.  Ex  parte  Newell,  4  Hill, 
589.  Nor  will  the  effect  of  a  subsequent  redemption  be  affected 
as  against  a  debtor  failing  to  redeem  within  the  year,  by  the  fact 
that  the  judgment  of  the  prior  redeeming  creditor  was  paid  before 
redemption  under  it.     SyTnonds  v.  PecJc,  10  How.  395. 


AETIOLE  lY. 

EXECUTION  AGAINST  SPECIEIC   PEOPEETT. 

Section  1.  When  proper.  The  delivery  of  real  or  personal 
property  may,  in  all  cases,  be  enforced  by  execution. 

Section  2.  Form  of  execution.  The  Code  provides  that  where 
an  execution  is  for  the  delivery  of  real  or  personal  property,  it 
shall  require  the  officer  to  deliver  the  possession  of  the  same, 
particularly  describing  it,  to  the  party  entitled  thereto,  and  may 
at  the  same  time  require  the  officer  to  satisfy  any  costs,  damages 
or  rents  and  profits  recovered  by  the  judgment  out  of  the  per- 
sonal property  of  the  party  against  whom  it  was  rendered,  and 
the  value  of  the  property  for  which  the  judgment  was  recovered, 
to  be  specified  therein ;  if  a  delivery  thereof  cannot  be  had,  and 
if  sufficient  personal  property  cannot  be  found,  then  out  of  the 
real  property  belonging  to  him  on  the  day  when  the  judgment 
was  docketed,  or  at  any  time  thereafter,  and  shall,  in  that  respect, 
be  deemed  a  judgment  against  the  property.     Code,  §  289,  sub.  4. 

Execution  in  replevin. 
The  People  oe  the  State  of  New  Yoek, 

To  the  Sheriff  oj  the  county  of 

Wheeeas,  In  an  action  in  the  supreme  court  of  the  State  of 
New  York,  wherein  A.  B.  was  plaintiff,  and  C.  D.  defendant, 
the  said  plaintiff  on  the  day  of  ,18       recovered  judg- 

ment, that  the  said  plaintiff  recover  of  the  said  defendant  the 
possession  of  {describe  the  property  particularly),  or  |  , 

the  value  thereof,  in  case  a  delivery  cannot  be  had,  with  % 
damages  for  detention ;  -,.1,^x1,       -j    i  • 

And  wheeeby  it  was  further  adjudged,  that  the  said  plain- 
tiff recover  of  the  said  defendant,  the  sum  of  costs  and  dis- 
bursements. The  judgment  roll  in  which  action  was  filed  m  the 
county  of  ,  and  the  said  judgment  entered  and  docketed  in 
your  county  on  the  day  of  ,  18  ,  and  there  is  now 
Vol.  lY.  — 15 
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actually  due  thereon  $  and  interest  since  the  day 

of  ,  18    . 

You  are  therefore  commanded  to  deliver  to  the  said  plaintiff 
the  possession  of  said  above  described  property,  and  to  satisfy 
the  said  judgment  for  detention  and  costs  out  of  the  personal 
property  of  the  said  defendant  C.  D.,  within  your  county,  and 
I  ,  the  value  of  the  property  for  which  judgment  was 

recovered,  if  a  delivery  thereof  cannot  be  had  ;  and  if  sufficient 
personal  property  cannot  be  found,  then  out  of  the  real  property 
in  your  county,  belonging  to  the  said  defendant,  on  the 
day  of  ,  18     ,  or  at  any  time  thereafter,  and  return  this 

execution,  with  your  proceedings  thereon,  within  sixty  days  after 
the  receipt  thereof  by  you,  to  the  clerk  of  the  county  of 

{Dated)  E.  F.,  Plaintiff's  Attorney. 

Indorsement  on  execution. 

SUPREME  COURT. 


A.  B.,  plaintiflF, 

agst. 
C.  D.,  defendant. 


Execution  to  county. 

E'.  F.,  Plaintiff's  Attorney. 
Deliver  possession  of  the  property  within  described,  and  col- 
lect $  with  interest  from  the  day  of  j  18  ,  and 
also  $  ,  the  value  of  the  property  for  which  judgment  was 
recovered,  if  a  delivery  thereof  cannot  be  had,  besides  your  fees, 
and  return  this  execution  within  sixty  days  after  you  receive  the 
same,  to  the  clerk  of  the  county  of 

E.  F.,  Plaintiff's  Attorney. 

Execution  for  specific  real  property. 
The  People  op  the  State  oe  New  York, 

To  the  sheriff  of  the  county  of 

Whereas,  In  an  action  in  the  supreme  court  of  the  State  of 
New  York,  wherein  A.  B.  was  plaintiff,  and  C.  I),  defendant,  the 
said  plaintiff  on  the  day  of  ,  187    ,  recovered  judg- 

ment, that  the  said  plaintiff  recover  of  the  said  defendant  tne 
possession  of  the  following  described  real  property,  viz. :  (here 
describe  property  as  in  judgment),  and,  also,  $  damages 

and  costs,  as  appears  by  the  judgment  roll  filed  in  the  office  of 
the  clerk  of  the  c.ounty  of 

And,  whereas,  the  said  judgment  was  docketed  in  your 
county  on  the  day  of  ,  187    ,  and  there  is  now  actu- 

ally due  thereon  $  ,  and  interest  since  the  day  of        > 

187    . 

You  ARE,  therefore.  Commanded  to  deliver  to  the  said  plain- 
tiff the  possession  of  the  above  described  property,  and  to  satisfy 
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the  said  judgment  for  damages  and  costs  out  of  tlie  personal 
property  of  the  said  defendant  0.  D.,  within  your  county  ;  and 
if  sufficient  personal  property  cannot  be  'found,  then  out  of  the 
real  property  in  your  county  belonging  to  the  said  defendant  on 
the  day  of  ,  187    ,  or  at  any  time  thereafter,  and  to 

return  this  execution,  with   your  proceedings  thereon,  within 
sixty  days  after  the  receipt  thereof  by  you,  to  the  clerk  of  the 
county  of 
{Dated.)  E.  F.,  Plaintiff's  Attorney. 

The  provision  of  section  291  of  the  Code,  that  "existing  pro- 
visions of  law  not  in  conflict,"  etc.,  "shall  apply  to  executions." 
etc.,  refers  to  the  law  as  established  by  the  courts,  as  well  as 
that  established  by  the  legislature.  Nelson  v.  Kerr,  2  Pars.  Sup. 
Ct.  Rep.  299. 

ARTICLE  V. 

■EXECUTIOK   AGAINST  THE   PEESON. 

Section  1.  In  what  cases  an  execution  may  issue  against  the 
person. 

a.  Against  the  defendant.  If  the  action  is  one  in  which  the 
defendant  might  have  been  arrested,  as  provided  in  sections  179 
and  181  of  the  Code,  an  execution  against  the  person  of  the 
judgment  debtor  may  be  issued,  after  the  return  of  an  execu- 
tion against  his  property  unsatisfied  in  whole  or  in  part,  in  two 
cases.  First,  where  an  order  of  arrest  has  been  served  in  accord- 
ance with  the  provisions  of  the  Code.  And,  second,  where  the 
complaint  contains  a  statement  of  facts  showing  one  or  more  of 
the  causes  of  arrest  required  by  section  179  of  the  Code.  Code, 
§  288. 

To  justify  the  arrest  and  imprisonment  of  a  defendant  upon 
an  execution,  under  the  provisions  of  section  288  of  the  Code,  it 
is  not  necessary  that  the  judgment  roll  should  show  the  liability 
of  the  defendant  to  arrest.  But  it  is  sufficient  if  an  order^  for 
his  arrest,  in  pursuance  of  sections  179  and  181,  has  been  obtained 
and  remains  in  force.  Corwin  v.  Freeland,  6  N.  Y.  (2  Seld.)  560, 
reversing  S.  C,  6  How.  241  ;  Qrowell  v.  Brown,  17  id.  68 ;  S.  C, 
9  Abb.  107,  note;  Fake  v.  Edgerton,  5  Duer,  681  ;  S.  C,  3  Abb. 
229  ;  Cheney  v.  Oarhutt,  5  How.  467 ;  S.  C,  1  Code  R.  N.  S.  166 ; 
ffow  V.  Frear,  21  How.  343 ;  S.  C,  13  Abb.  241,  note.  See 
contra,  Qridley  v.  3P Cumber,  3  Code  R.  211 ;  S.  C,  5  How.  414. 
After  the  order  of  arrest  has  been  vacated,  the  defendant  is  not 
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liable  to  arrest  on  execution  against  the  person.    Stelle  v.  Palmer-^ 
XI  Abb.  62. 

There  are  two  classes  of  cases  in  which  an  execution  against 
the  person  may  issue  on  a  judgment,  under  section  288  of  the 
Code.  In  the  one  class  are  all  those  cases  in  which  the  defend- 
ant has  been  arrested  before  judgment,  and  the  order  of  arrest 
has  not  been  vacated.  In  the  other  class  are  all  those  cases  in 
which  the  defendant  has  not  been  arrested  before  judgment,  but 
in  which  a  plain  and  concise  statement  of  the  facts  constituting 
the  cause  of  action,  and  necessarily  forming  the  foundation  of 
the  judgment,  as  set  forth  in  the  complaint,  of  itself,  necessarily 
imports  liability  to  arrest,  and  the  cause  of  action  and  cause  of 
arrest  are  identical.  Wood  v.  Henry,  40  N.  Y.  (1  Hand)  124 ; 
ShumanY.  Strauss,  52  IST.  Y.  (7  Sick.)  404  ;  ProutyY.  Swift,  51 
N.  Y.  (6  Sick.)  594  ;  Elwood  v.  Gardner,  45  K.  Y.  (6  Hand)  349; 
S.  C,  10  Abb.  ]Sr.  S.  238. 

In  all  those  actions  where  the  nature  of  the  cause  of  action  is 
such  that  the  defendant  may  be  arrested,  it  must  be  stated  in  tlie 
complaint,  otherwise  an  execution  cannot  go  against  the  person 
unless  an  order  of  arrest  has  been  served.  But,  where  the  action 
is  one  in  which  the  defendant  cannot  be  arrested  without  some 
extrinsic  fact  forming  no  part  of  the  cause  of  action,  but  merely 
incidental  to  it,  the  averment  of  such  fact  in  the  complaint  wiU 
not  authorize  an  execution  against  the  person.  Atocha  v.  Oarda, 
15  Abb.  303;  S.  C,  24  How.  186.  SeeMwoodv.  Gardner,  10 
Abb.  K  S.  238  ;  S.  C,  45  N.  Y.  (6  Hand)  349  ;  Wood  v.  Henry, 
40  ]Sr.  Y.  (1  Hand)  124;  LemlM  s  Case,  11  Abb.  N.  S.  73; 
Shuman  v.  Strauss,  52  IST.  Y.  (7  Sick.)  404. 

In  the  latter  case  an  order  of  arrest  must  be  obtained  before 
judgment,  to  entitle  the  plaintiff  to  an  execution  against,  the 
person.  If  obtained,  and  not  set  aside  before  judgment,  an 
execution  may  issue  without  any  further  order  or  direction  of  the 
court ;  and  the  defendant,  if  he  seeks  to  avoid  the  effect  of  the 
order,  can  move  to  set  it  aside  at  any  time  before  judgment.  If 
he  omits  to  do  so,  or  if  he  is  unsuccessful  in  a  motion  to  set  it 
aside,  he  is  concluded  after  judgment  from  questioning  the 
binding  effect  of  the  order.  But  where  the  cause  of  action  and 
the  facts  on  which  an  order  of  arrest  is  granted  are  identical,  the 
defendant  need  not  move  before  trial  to  set  aside  the  order  of 
arrest,  but  may,  at  the  trial,  contest  the  facts  relied  on  as  a 
ground  of  arrest,  and  if  they  are  not  proved  at  the  trial,  an  exe- 
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cution  against  the  person  cannot  be  issued.  Elwood  v.  Qard- 
ner,  45  N.  Y.  (6  Hand)  349  ;  S.  C,  10  Abb.  N.  S.  238,  259.  See 
cases  cited  above.  Wliere  a  summons,  in  the  form  prescribed 
by  subdivision  1  of  section  129  of  the  Code,  is  served  without 
the  complaint,  and  judgment  is  taken' by  default  upon  an  assess- 
ment by  the  clerk,  as  authorized  by  section  130,  no  execution 
can  issue  against  the  person,  although  the  complaint  contains 
allegations  of  fraud  which,  if  properly  verified,  would  have 
justified  an  order  of  arrest.  Shuman  v.  Strauss,  52  N.  Y.  (7 
Sick.)  404. 

The  contracting  of  a  debt  by  the  defendant,  in  a  fiduciary 
capacity,  is  not  such  a  cause  of  action  as,  in  case  of  judgment 
thereon,  will  warrant  an  execution  against  the  body,  unless 
there  has  been  an  order  of  arrest  served  in  accordance  with  the 
provisions  of  the  Code.  Prouty  v.  Swift,  51  N.  Y.  (6  Sick.)  594  ; 
Wood  V.  Henry,  40  N.  Y.  (1  Hand)  124.  See  Pettengill  v.  Mather, 
12  Abb.  436.  Execution  may,  however,  be  issued  on  a  judgment 
in  an  action  for  the  wrongful  conversion  of  property,  although 
no  order  of  arrest  has  been  served.  Mchtmeyer  v.  Remsen,  38 
N.  Y.  (11  Tiff.)  206  ;  S.  C,  6  Trans.  App.  203 ;  LevibM s  Case, 
11  Abb.  N.  S.  72.  See  Wesson  v.  CJiamberlain,  3  N.  Y.  (3  Comst.) 
331.  And  so  where  the  gist  of  the  action  is  a  willful  injury  to 
the  plaintiff's  property.  Niver  v.  Niver,  19  Abb.  14 ;  S.  C,  43 
Barb.  411 ;  29  How.  6  ;  Eeeler  v.  QlarTc,  18  Abb.  154. 

The  plaintiff's  consent  to  the  release  of  a  defendant  from 
arrest  under  an  order  does  not  prevent  his  issuing  execution 
against  the  defendant's  person,  after  judgment  in  the  cause. 
MeecTi  v.  Loomis,  14  Abb.  428 ;  S.  C,  23  How.  484.  So  if  an 
order  for  the  defendant' s  arrest  has  been  set  aside  on  certain 
conditions  to  be  performed  by  him,  which  conditions  he  fails  to 
perform,  execution  may  stUl  issue  against  his  person.  Edgerton 
V.  Ford,  11  Abb.  415. 

&.  Against  the  plaintiff.  If  the  action  is  one  in  which  the 
defendant  might  have  been  arrested  an  execution  may  be  issued 
against  the  person  of  the  plaintiff  in  case  he  fails  to  maintain  his 
action,  and  he  will  be  liable  to  arrest  on  the  execution,  even  though 
the  defendant  was  not  in  fact  arrested  in  the  action  so  brought. 
Code,  §  288 ;  Kloppenberg  v.  Nee f us,  4  Sandf.  655.  But  in  an 
action  for  the  recovery  of  specific  personal  property,  where  the 
defendant  succeeds,  and  recovers  judgment  for  costs,  no  execution 
can  issue  against  the  person  of  the  plaintiff  unless  an  order  of 
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arrest  has  been  served,  or  the  complaint  contains  a  statement 
bringing  the  case  within  section  179  of  the  Code.  Purchase'-v. 
Bellows,  19  Abb.  306. 

Where  an  action,  brought  to  recover  the  value  of  certain  prom- 
issory notes,  is  commenced  by  a  summons  for  money,  and  the 
complaint  follows  the  summons,  and  alleges  that  the  notes  were 
taken  by  the  defendant  from  the  wife  of  the  plaintiff,  but  does 
not  allege  that  they  were  illegally,  wrongfully  or  improperly 
taken,  nor  that  they  were  wrongfully  converted  or  detained,  the 
action  is  not  an  action  for  a  tort  so  as  to  authorize  the  Issuing  of 
an  execution  against  the  body  of  the  plaintiff,  on  a  judgment  for 
costs  on  a  dismissal  of  the  complaint.  People  v.  Carpenter,  46 
Barb.  619. 

In  an  action  against  a  sheriff  to  recover  a  penalty  for  the 
irregular  sale  of  real  property,  the  plaintiff  is  liable  to  execution 
against  his  person,  if  the  defendant  in  the  action  obtains  judg- 
ment for  costs.  Parce  v.  Halbert,  1  How.  235.  And  if  the  plain- 
tiff unites  two  causes  of  action,  one  of  which  authorizes  the 
arrest  of  the  defendant,  and  the  other  does  not,  and  he  fails  in 
both,  he  is  liable  to  execution  against  his  person,  and  may,  there- 
fore, be  imprisoned.  Miller  v.  ScTierder,  2  N.  Y.  (2  Comst.)  262. 
See  My  v.  Sieigler,  9  Abb.  N.  S.  35. 

In  an  action  to  recover  possession  of  real  estate,  and  damages 
for  withholding  such  possession,  an  execution  for  costs  cannot 
issue  against  the  body  of  the  plaintiff  upon  a  failure  by  him  to 
recover  in  the  action.  Merritt  v.  Carpenter,  33  How.  428 ;  S.  C, 
2  Keyes,  462  ;  3  id.  142  ;  3  Abb.  Ct.  App.  285  ;  reversing  S.  C,  30 
Barb.  61. 

Where,  in  an  action  for  the  conversion  of  personal  property) 
the  plaintiff  is  a  married  woman,  and  a  judgment  is  rendered 
against  her  for  costs,  she  is  not  liable  to  arrest  upon  an  execu- 
tion issued  against  her  person,  for  the  costs.  Homy  v.  Starr,  43 
Barb.  435. 

G.  In  wTiat  actions.  The  actions  in  which  execution  may  be 
issued  against  the  person,  are  those  in  which,  under  the  pro- 
visions of  the  Code,  sections  179  and  181,  the  defendant  might 
have  been  arrested.  Code,  §  288.  As  to  the  cases  in  which  a 
defendant  may  be  arrested,  see  ante.  Vol.  1,  605  to  631.  An 
execution  against  the  person  may  issue  on  a  judgment  for  a 
penalty  under  the  fish  and  game  act  of  1873.  Laws  of  1873, 
ch.  479  ;  id.,  ch.  436. 
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d.  On  judgment  ofjustioe^s  court.  To  justify  the  arrest  of  a 
defendant  on  a  judgment  rendered  in  a  district  court  of  the  city 
of  New  York,  the  justice  must  adjudge  that  he  is  subject  to 
arrest,  and  the  right  to  arrest  must  be  stated  in  the  judgment  and 
form  a  part  of  it.  After  judgment,  the  justice  has  no  jurisdic- 
tion ;  and  he  cannot  then  make  an  order  that  execution  against 
the  person  may  issue,  nor  can  he  amend  his  judgment  to  that 
effect.  Carpenter  v.  Willett,  31  N.  Y.  (4  Tiff.)  90  ;  S.  C,  28  How. 
225  ;  1  Keyes,  510 ;  1  Abb.  Ct.  App.  312 ;  affirming  S.  C,  18  How.  400. 

After  a  judgment  in  the  marine  court  has  been  docketed  in 
the  oflBce  of  the  county  clerk,  the  judgment  creditor  may  have 
execution  against  the  person  of  the  debtor,  the  same  as  though 
such  judgment  had  been  recovered  in  the  court  of  common  pleas. 
Hall  V.  McMahon,  10  Abb.  319 ;  reversing  S.  C,  id.  103.  See 
Idvsey  v.  Landers,  12  How.  25 ;  S.  C,  3  Abb.  176.  The  tran- 
script being  filed,  the  rules  of  the  latter  court  govern  as  to  the 
issuing  of  the  execution.  OinocMo  v.  Figari,  4  E.  D.  Smith, 
227;  S.  C,  2  Abb.  185. 

Where  a  judgment  is  recovered  in  a  district  court  of  New 
York,  and  docketed  so  as  to  become  a  judgment  of  the  common 
pleas,  an  execution  against  the  person  issued  upon  it  will  not 
be  set  aside  on  the  ground  that  the  judgment  was  not  obtained 
regularly.  The  proper  remedy,  in  such  case,  is  by  appeal. 
Whiting  v.  Putnam,  16  Abb.  382. 

e.  When  the  judgment  debtor  is  a  married  woman.  Under 
the  Code,  a  female  cannot  be  arrested  before  judgment  in  any 
action,  except  for  a  willful  injury  to  person,  character,  or  prop- 
erty. Code,  §  179,  sub.  5.  And  she  cannot  be  taken  in  execu- 
tion, after  judgment,  except  in  the  like  case.  Hovey  v.  Starr,  42 
Barb.  435.  In  an  action  for  tort  against  husband  and  wife, 
jointly,  an  execution  may  issue  against  both,  and  in  case  it  is 
returned  unsatisfied,  either  or  both  may  be  taken  in  execution 
against  both.  Marsh  v.  Potter,  30  Barb.  506;  S.  C,  affirmed, 
24  How.  610  {n).  See  Solomon  v.  Waas,  2  Hilt.  179.  See  Wait's 
Code,  535,  note  a. 

f.  Joint  debtors.  Execution  may  issue  against  one  of  two 
joint  debtors  liable  to  be  arrested,  although  by  instructions  from 
the  plaintiff  the  officer  is  directed  not  to  arrest  the  other.  If  the 
execution  be  regular  in  form,  such  instructions  do  not  authorize 
the  release  of  a  party  rightfully  arrested  under  it.  FaJce  v. 
Edgerton,  5  Duer,  681 ;  S.  C,  3  Abb.  229. 
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Section  2.  How  and  when  issuable. 

a.  No  leave  to  issue  necessary.  It  was  unnecessary  under 
the  former  practice  to  obtain  an  order  for  the  arrest  of  a  defend- 
ant on  execution,  and  this  rule  has  remained  unchanged  by  any 
of  the  provisions  of  tlie  Code.  An  order  of  arrest  having  been 
granted,  and  remaining  in  force,  is  sufficient  to  support  an  exe- 
cution against  the  person,  unless  the  whole  proceedings  are  void ; 
and  the  court  need  not  make  any  order  on  the  subject.  Gin- 
ochio  V.  Figari,  2  Abb.  185 ;  S.  C,  4  E.  D.  Smith,  227 ;  Row  v. 
Frear,  21  How.  343 ;  S.  C,  13  Abb.  241  (w) ;  Lockwood  v.  Yan 
SlyTce,  18  How.  45  ;  Bull  v.  Melliss,  13  Abb.  241 ;  Klopperiberg 
V.  Neefus,  4  Sandf.  655.  See  Humphrey  v.  Brown,  17  How.  481. 
In  the  following  cases,  however,  such  an  order  was  granted  by  the 
court :  Pettengill  v.  Mather,  12  Abb.  436  ;  Hall  v.  McMaTion,  10 
id.  319  ;  Limey  v.  Landers,  12  How.  25  ;  S.  C,  3  Abb.  176. 

The  creditor,  in  issuing  the  execution,  must,  however,  act  at 
his  own  peril ;  and  if  it  is  unreasonably  issued,  the  judgment 
debtor  will  be  relieved  on  motion,  and  has  redress  by  action. 
Lockwood  V.  Yan  SlyTce,  18  How.  45 ;  OinocMo  v.  Figari,  4  E. 
D.  Smith,  227;  S.  C,  2  Abb.  185.  An  execution  issued  after 
the  lapse  of  five  years  from  the  entry  of  judgment,  without  leave 
of  court,  is  not  void  under  the  provisions  of  section  284  of  the 
Code,  but  voidable  only.  Winehrener  v.  Johnson,  7  Abb.  H". 
S.  202.    See  Kress  v.  Ellis,  14  How.  392. 

6.  Return  of  execution  against  property.  No  execution 
should  be  issued  against  the  person  of  the  judgment  debtor 
until  after  the  return  of  an  execution  against  his  property  unsat- 
isfied, in  whole  or  in  part.  Code,  §  288  ;  2  R.  S.  364  (377),  §  6. 
But  if  the  defendant  be  imprisoned  on  execution  in  another 
cause,  or  upon  process  in  the  same  action,  or  shall  have  been 
surrendered  in  exoneration  of  his  bail  in  such  action,  an  execu- 
tion may  issue  against  his  body,  without  any  previous  execution 
against  his  property.    2  R.  S.  364  (377),  §  5. 

If  an  execution  against  the  property  of  the  defendant  be  issued 
and  returned  in  good  faith,  it  is  not  material  that  sixty  days  have 
not  elapsed  between  the  issuing  of  such  execution  and  its  return. 
Fake  v.  Edgerton,  3  Abb.  229 ;  S.  C,  5  Duer,  681.  Nor  is  it 
recLuired  under  the  Code  that  the  execution  against  property 
should  have  been  issued  to  the  county  where  the  defendant 
resides.  It  is  sufficient  if  it-has  issued  to  the  county  in  which  he 
was  arrested.  lb.;  2  R.  S.  364  (376),  §  4. 
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If  an  execution  against  the  body  be  issued  before  the  execu- 
tion against  property  is  returned,  it  is  an  irregularity  merely, 
which  does  not  affect  the  substantial  rights  of  the  judgment 
creditor  {Winebrener  v  Johnson,  7  Abb.  N.  S.  202;  Hall  v. 
Ayer,  9  Abb.  220  ;  S.  C,  19  How.  91 ;  Reniclc  v.  Orser,  4  Bosw. 
384),  and  such  irregularity  cannot  be  taken  advantage  of  collat- 
erally, lb. 

c.  When  execution  against  person  must  issue.  When  any 
defendant,  at  the  time  judgment  shall  be  rendered  against  him, 
in  any  court  of  record,  shall  be  in  the  custody  of  a  sheriff  or 
other  officer,  either  upon  process  in  the  suit  in  which  such  judg- 
ment shall  have  been  rendered,  or  upon  being  surrendered  in 
discharge  of  his  bail  in  such  suit,  the  plaintiff  in  such  judgment 
shall  charge  such  defendant  in  execution  thereon,  within  three 
months  after  the  last  day  of  the  term  next  following  that  at 
which  such  judgment  shall  have  been  obtained.  And  where  any 
defendant  shall  be  in  custody  upon  a  surrender  in  discharge  of 
his  bail,  made  after  a  judgment  obtained  against  him,  and  such 
bail  shall  be  thereupon  exonerated,  the  plaintiff  in  such  judg- 
ment shall  charge  such  defendant  in  execution  thereon,  within 
three  months  after  such  surrender,  or,  if  an  execution  against 
the  property  of  such  defendant  shall  have  been  issued,  within 
three  months  after  the  return  day  of  such  execution.  2  li.  S. 
556(577),  §36. 

A  prisoner  once  supersedeable,  for  not  being  charged  in  exe- 
cution, may  still  be  charged  at  any  time  before  supersedeas 
allowed  ( Valentine  v.  Manhattan  Co.,  3  Johns.  Gas.  584) ;  and 
this  even  after  notice  of  an  application  for  a  supersedeas. 
BrantingharnJ  s  Case,  3  Johns.  Gas.  416. 

Section  3.  Form  and  contents  of  execution.  The  execution 
against  the  person  of  the  judgment  debtor  must  require  the 
officer  to  arrest  such  debtor,  and  commit  him  to  the  jail  of  the 
county  until  he  shall  pay  the  judgment  or  be  discharged 
according  to  law.  Code,  §  289.  Although  it  is  not  essential 
that  it  should  appear  on  the  face  of  the  execution  that  the  action 
is  one  which  warrants  the  arrest  of  the  defendant,  yet,  it  is  the 
better  practice  to  state  the  nature  of  the  action  in  the  execution. 
FullertonY.  Fitzgerald,  10  now.  ^1 ;  S.  C,  18  Barb.  441.  Where 
the  execution  issues  on  a  judgment  for  a  penalty  under  the 
fish  and  game  act  of  1873,  it  must  recite  the  fact,  or  have  an 
indorsement  thereon  to  the  effect  that  such  judgment  was 
YoL.  IV.— 16 
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recovered  for  a  violation  of  said  act.  Laws  of  1873,  oh.  479. 
An  execution  which  contained  the  mandatory  clause  required  by 
the  Code  (§  289),  but  omitted  the  words  "or  be  discharged," 
was  held  to  be  valid  notwithstanding  such  omission.  Hutchin- 
son V.  Brand,  9  N.  Y.  (5  Seld.)  208 ;  affirming  S.  C,  6  How.  73. 

Execution  against  the  person. 
The  People  of  the  State  oe  New  York, 

To  the  Sheriff  of  the  county  of  ,  Greeting  : 

Whereas,  judgment  was  rendered  on  the  day  of  , 

one  thousand  eight  hundred  and  ,  in  an  action  in  the 

court,  in  favor  of  ,  against  ,  for  the  sum  of 

dollars  and  cents,  as  appears  to  us  by  the  judgment 

roll,  filed  in  the  office  of  the  clerk  of  the  county  of 

And  whereas,  the  said  judgment  was  docketed  in  your 
county,    on  the  day  of  ,  in  the  year  one  thousand 

eight  hundred  and  ,  and  the  sura  of  $  with  interest 

from  the  day  of  ,  18    ,  is  now  actually  due  thereon : 

And  whereas,  an  execution  against  the  property  of  the 
judgment  debtor  has  been  duly  issued  to  the  sheriff  of  the 
proper  county,  and  returned  unsatisfied  ; 

Therefore,  we  command  yotj,  That  you  arrest  the  said 
judgment  debtor    ,  and  commit  to  the  jail  of  your  county 

until  shall  pay  the  said  judgment,  or  be  discharged  accord- 

ing to  law,  and  that  you  return  this  execution  as  required  by 
law. 
Dated  the  day  of  ,  187    . 

Attorney  for 

Seotion  4.  Arrest  on  execution  against  the  person. 

a.  Mode  of  arrest.  As  to  the  mode  of  arrest,  see  ante,  Vol. 
1,  653. 

6.  Effect  of  arrest.  The  arrest  and  detention  of  the  defendant, 
on  an  execution  against  the  person,  is  a  satisfaction  of  the  debt 
and  judgment  pro  tempore,  and  while  such  detention  continues,  the 
right  of  the  plaintiff  to  proceed  against  the  property  of  the  defend- 
ant is  suspended.  Stilwell  v.  Van  Epps,  1  Paige,  615 ;  Cooper  v. 
Bigalow,  1  Cow.  56  ;  BanJc  of  Beloit  v.  Beale,  20  How.  331 ; 
S.  C,  11  Abb.  375  ;  7  Bosw.  611  ;  Sunderland  v.  Loder,  5  Wend. 
58  ;  Fassett  v.  Tallmadge,  15  Abb.  205.  So,  during  the  impris- 
onment of  the  judgment  debtor  upon  the  execution,  the  lien  of 
the  judgment  is  suspended,  and  junior  judgments  obtain 
priority.  Jackson  v.  Benedict,  13  Johns.  533.  But  if  the  debtor 
escapes  the  judgment  revives,  and  the  plaintiff  is  remitted  to 
Ms  former  rights.  McOuinty  v.  Herrick,  5  Wend.  240.    It  is  no 
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objection  to  the  set-off  of  one  judgment  against  another,  on 
motion,  that  the  party  making  the  application  has  the  opposite 
party  in  execution  on  his  judgment.  XJtica  Ins.  Co.  v.  Power,  3 
Paige,  365. 

Where  one  of  several  defendants  in  a  judgment  is  imprisoned 
on  execution,  such  imprisonment,  as  long  as  it  continues,  is 
fatal  to  a  joint  action  against  all  the  defendants.  Chapman  y. 
Hatt,  11  Wend.  41.  And  a  plaintiff  in  a  judgment,  who  has 
taken  security  for  the  payment  thereof,  cannot  maintain  an 
action  upon  the  obligation  so  taken  as  security,  if  after  the  tak- 
ing of  the  same  he  issues  an  execution  and  imprisons  the 
defendant  in  the  judgment.   WaJceman  v.  Lyon,  9  Wend.  241. 

c.  Jail  liberties.  By  the  provisions  of  the  Revised  Statutes, 
every  person  vs^ho  shall  be  in  the  custody  of  the  sheriff  of  any 
county,  by  virtue  of  any  execution  in  a  civil  action,  shall  be 
entitled  to  be  admitted  to  the  liberties  of  the  jail  of  such  county, 
upon  executing  to  the  sheriff  and  his  assigns  a  bond,  with  one 
or  more  sufficient  sureties  inhabitants  and  householders  of  the 
county,  in  a  sum  not  less  than  double  the  amount  directed  to  be 
levied  by  the  execution,  and  conditioned  that  the  prisoner  shall 
not  go  or  escape  beyond  the  boundaries  of  the  liberties  estab- 
lished by  law,  until  duly  discharged.  3  R.  S.  433  (452),  §§  40, 
41,  42. 

It  is  imperative  on  the  sheriff  to  grant  the  liberties  to  the 
prisoner  on  his  tendering  a  sufficient  bond  as  above ;  but  as  this 
bond  is  intended  only  for  the  sheriff's  indemnity,  he  may  waive 
itj  and  grant  the  liberties  without  taking  the  bond.  Holmes  v. 
Lansing,  3  Johns.  Cas.  73 ;  Kip  v.  BrigJiam,  7  Johns.  168  ; 
Peters  v.  Henry,  6  id.  121.  As  to  form  of  bond,  etc.,  see  ante, 
Yol.  1,  690. 

Section  5.  Bischarge  from  arrest. 

a.  Discharge,  how  obtained.  A  judgment  debtor,  arrested  on 
execution,  will  be  entitled  to  his  discharge  upon  payment  of  the 
amount  of  the  levy  to  the  sheriff  or  to  the  plaintiff' s  attorney. 
Code,  §  289,  sub.  3 ;  Townsend  v.  Olin,  5  Wend.  207.  But  the 
officer,  as  such,  is  unauthorized  to  discharge  the  defendant  on 
receiving  aijy  thing  but  an  actual  and  absolute  payment  of  the 
judgment  in  money.  Mumford  v.  Armstrong,  4  Cow.  553; 
Oodwise  v.  Field,  9  Johns.  263.  Thus,  if  the  sheriff  take  a 
promissory  note  in  satisfaction  of  an  execution,  and  discharges 
the  defendant  without  authority  from  the  plaintiff,  the  latter  may 
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take  a  new  execution  or  sue  the  sheriff  for  an  escape.  Attut 
strong  v.  Garrow,  6  Cow.  465.  If,  however,  the  plaintiff  ratifies 
the  act  of  the  officer  in  taking  security  in  satisfaction,  the  debtor 
is  discharged.  lb. 

Nor  has  the  plaintiff's  attorney  authority,  as  such,  to  dis- 
charge the  defendant  from  arrest  without  the  actual  payment  of 
the  debt.  Jackson  v.  Bartlett,  8  Johns.  361 ;  Kellogg^.  Oilbert, 
10  id.  220  ;  Simonton  v.  Barrell,  21  Wend.  362.  And  the  author- 
ity of  a  third  person  to  discharge  a  defendant,  without  payment, 
must  be  clearly  and  fully  proved,  and  strictly  pursued.  Crary 
V.  Turner,  6  Johns.  51. 

The  service  of  an  order  staying  further  proceedings  upon  an 
execution  does  not  operate  to  discharge  from  custody  a  defend- 
ant, who  was  arrested  and  committed  to  jail  before  the  service  of 
the  order.  STterrill  v.  Campbell,  21  Wend.  287.  So  the  defend- 
ant will  not  be  discharged  by  the  court,  pending  a  motion  for  a 
new  trial,  in  a  second  action  in  which  the  balance  due  on  the  first 
judgment  has  been  allowed  as  a  set-off.  Schroeppel  v.  Jewell, 
1  Cow.  208. 

The  arrest  by  the  officer  of  one  only  of  several  judgment 
debtors  equally  liable  to  arrest,  in  obedience  to  instructions 
given  him  by  the  plaintiff,  does  not  authorize  the  discharge  of 
the  debtor  so  arrested.  FaM  v.  Edgerton,  3  Abb.  229 ;  S.  C, 
5  Duer,  681. 

A  violation  by  the  sheriff  of  the  directions  of  the  statute  in 
respect  to  the  mode  of  imprisonment,  does  not  entitle  the  debtor 
to  his  discharge.  Lockwood  v.  Mercereau,  6  Abb.  206.  Nor  does 
the  fact  that  the  debtor  was  recaptured  in  another  State,  by  a 
sheriff  of  this  State,  after  a  negligent  escape  from  his  custody 
here,  constitute  sufficient  ground  for  his  discharge.  lb. 

1).  Where  judgment  debtor  is  a  lunatic.  A  lunatic  arrested 
on  civil  process  can  only  be  discharged  from  imprisonment  on  an 
order  from  a  county  judge,  directing  him  to  be  removed  to  the 
State  lunatic  asylum.  Bush  v.  Pettibone,  4  N.  Y.  (4  Comst.) 
300 ;  S.  C,  1  Code  R.  N.  S.  264 ;  Laws  of  1842,  ch.  135.  See 
ante,  Vol.  1,  634. 

c.  Effect  of  discharge.  At  the  common  law,  a  voluntary  dis- 
charge by  a  creditor  of  his  debtor  from  the  limits  discharges  the 
judgment  and  the  debt,  even  though  it  was  not  the  intention  of 
the  creditor  to  discharge  the  debt.  Kasson  v.  People,  44  Barb. 
347 ;  Poucher  y.  Holley,  3  Wend.  184  ;  Powers  v.  Wilson,  7  Cow. 
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274 ;  LatJirop  v.  Briggs,  8  id.  171 ;  Ransom  v.  Keyes,  9  id.  128. 
And  this  is  so,  even  wliere  the  debtor  agrees,  in  consideration 
of  the  permission  to  go  at  large,  that  he  will  still  be  bound  by 
the  judgment,  and  that  the  creditor  may  re-arrest  him  on 
another  execution,  in  case  he  does  not  pay  the  judgment.  Tates 
V.  Van  Rensselaer^  5  Johns.  364  ;  Blackburn  v.  Stupart,  2  East, 
243  ;  Jaqvss  v.  Withy,  1  T.  R.  557  ;  Tanner  v.  Hague,  7  id.  420  ; 
Bonesteel  v.  Garlinghouse,  60  Barb.  338.  All  these  decisions 
are  made  upon  the  ground  that  the  debt  is  satisfied  by  the  arrest 
of  the  person  ;  and  the  judgment  is  of  no  further  validity  or 
force,  if  the  plaintiff  has  consented  to  the  discharge  from  arrest. 
See  cases  cited. 

The  debtor  may,  however,  be  re-arrested  if,  by  any  fraud,  he 
induces  the  creditor  to  discharge  him.  Baiter  v.  Ridgway,  2 
Bing.  41.  And  where  the  debtor  is  discharged  by  the  court, 
without  the  consent  of  the  creditor,  for  any  irregularity  in  the 
proceedings  {Merchant  v.  FranMs,  3  Q.  B.  1.),  or  on  the  ground 
that  such  execution  could  not  issue  {Oinochio  v.  Figari,  4  E.  D. 
Smith,  227 ;  S.  C,  2  Abb.  185),  or  that  he  was  taken  while  privi- 
leged from  arrest  {Humphrey  v.  Gumming,  5  Wend.  90),  a  new 
execution  may  be  issued  against  his  person. 

Whenever  any  debtor  has  remained  charged  in  execution  for 
thirty  days,  any  creditor  at  whose  suit  he  is  charged  may,  by  a 
written  notice,  require  the  sheriff  to  discharge  him  from  imprison- 
ment, and  thereupon  he  shall  be  discharged.  Such  creditor  may 
have  the  same  civil  remedies  to  enforce  payment,  as  if  execution 
had  not  issued ;  but  no  further  execution  against  the  body  can 
issue  on  the  same  judgment.     Laws  1857,  ch.  427,  §  1. 

The  Code  provides  that,  "if  any  defendant  be  in  actual  custody, 
under  an  order  of  arrest,  and  the  plaintiff  shall  neglect  to  enter 
judgment  in  the  action  within  one  month  after  it  is  in  his  power 
to  do  so,  or  shall  neglect  to  issue  execution  against  the  person 
of  such  defendant  within  three  months  after  the  entry  of  judg- 
ment, such  defendant  may,  on  his  motion,  be  discharged 
from  custody  by  the  court  in  which  such  action  shall  have  been 
commenced,  unless  good  cause  to  the  contrary  be  shown  ;  and, 
after  being  so  discharged,  such  defendant  shall  not  be  arrested 
upon  any  execution  issued  in  such  action."     Code,  §  288,  sub.  2. 

Section  6.  Escape.  If  any  person  taken  on  an  execution  escapes, 
he  may  be  retaken  by  a  new  execution  against  his  body,  or  an 
execution  against  his  property  may  be  issued,  in  the  same 
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manner  as  if  the  body  of  such  prisoner  had  never  been  taken  in 
execution.    2  R.  S.  364  (377),  §  8. 

The  officer  has  no  authority  to  retake  the  debtor  after  an 
escape,  unless  the  creditor  has  issued  a  new  execution  {Lan- 
sing V.  Fleet,  2  Johns.  Cas.  3 ;  Thompson  v.  Lockwood,  15 
Johns.  256  ;  Atkinson  v.  Jameson,  5  T.  R.  25 ;  Mlewood  v. 
Clement,  6  Dowl.  P.  C.  508),  but  this,  the  creditor  may  do. 
Mumford  v.  Armstrong,  4  Cow.  553 ;  Wesson  v.  Qhamberlain, 
3  N.  Y.  (3  Comst.)  331.  But  if  the  execution  is  really  issued  for 
the  benefit  of  the  officer,  the  debtor  cannot  be  retaken.  Gillott  v. 
Aston,  2  Dowl.  N.  S.  413.    See  ante,  Vol.  1,  694. 

Section  7.  Supersedeas. 

a.  In  what  cases  allowed.  In  case  the  plaintiff  neglects  to 
charge  the  defendant  in  execution  as  required  by  the  provisions 
of  the  statute  (2  R.  S.  656  [577],  §  36),  such  defendant  may  be 
discharged  from  custody  by  a  supersedeas,  unless  good  cause  is 
shown  to  the  contrary.     2  R.  S.  556  (577),  §  37. 

&.  At  what  time.  The  time  within  which  a  defendant  must  be 
charged  in  execution,  before  he  can  move  for  a  supersedeas  and 
a  discharge  from  custody  under  the  statute,  is  to  be  computed 
from  the  time  judgment  is  actually  entered,  and  not  from  the 
time  the  offer  of  judgment  is  made  and  accepted  pursuant  to 
Section  385  of  the  Code.  In  other  words,  the  defendant  is  not  to 
be  charged  in  execution  within  three  months  after  the  term  fol- 
lowing that  when  the  offer  of  judgment  was  accepted,  but  when 
it  was  actually  entered  up.  Lippman  v.  Petersherger,  9  Abb. 
209  ;  S.  C,  18  How.  270. 

If  the  defendant  be  surrendered  by  his  bail  after  judgment, 
and  such  bail  have  been  exonerated,  the  three  months  begin  to 
run  from  the  time  of  such  surrender.  Hills  v.  Lewis,  13  Abb. 
101,  note. 

G.  Application  for  ^  where  made.  Application  for  a  super- 
sedeas may  be  made  to  any  judge  of  the  court  in  which  the 
judgment  shall  have  been  obtained.  2  R.  S.  556  (577),  §  37. 
Thus  the  application  for  the  order  may  be  made  to  a  judge  of 
the  first  district,  although  the  action  is  triable  elsewhere.  Wells 
V.  Jones,  2  Abb.  20. 

If  the  application  is  made  when  the  defendant  has  been  sur- 
rendered in  exoneration  of  baU  after  judgment  obtained,  it  will 
not  be  granted  unless  it  is  shown  that  the  bail  has  been  exon- 
erated.   Hills  V.  Lewis,  13  Abb.  101,  note.    See  Wells  v.  Jones, 
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2  Abb.  20.  And  if  the  plaintiff  was  ignorant  that  the  defendant 
had  been  surrendered  by  his  bail,  the  application  will  not  be 
granted,  but  it  will  be  allowed  conditionally,  unless  the  plaintiff 
issue  execution  within  a  specified  time.  Desisles  v.  Gline,  4 
Rob.  645. 

d.  Effect  of  supersedeas.  The  statute  provides  that  the  defend- 
ant, after  being  discharged  by  a  supersedeas,  is  not  liable  to  be 
arrested  upon  any  execution  which  shall  be  issued  upon  the  judg- 
ment. 2  R.  S.  556  (577),  §  37.  See,  also,  Masters  v.  Edwards, 
1  Cai.  516.  If  such  execution,  however,  be  issued,  it  is  void- 
able only,  and  not  void.  Reynolds  v.  Corp,  3  Cai.  267 ;  Hey- 
nolds  V.  Church,  id.  274. 

e.  Order  granting,  appealable.  An  order  granting  a  writ  of 
supersedeas,  is  appealable  from  the  special  to  the  general  term. 
Wells  V.  Jones,  2  Abb.  20  ;  People  v.  Supervisors  of  Westchester, 

57  Barb.  877;  S.  C,  8  Abb.  N.  S.  277. 


ARTICLE   VI. 

SUPPLEMEN^TAET    PEOCEBDIlirGS.' 

Section  1.  Nature  of  proceedings  supplementary  to  execution. 

a.  In  general.    Under  the  practice  prior  to  the  Code,  a  judg- 
ment creditor  who  had  exhausted  his  remedy  at  law,  without 
obtaining  the  satisfaction  of  his  judgment,  might  proceed  in 
equity,  by  a  creditor's  bill,  and,  on  the  discovery  of  property 
belonging  to  the  debtor,  which  could  not  be  reached  by  execu- 
tion, obtain  a  decree  providing  for  the  application  of  such  prop- 
erty to  the  payment  of  the  judgment.     While  this  remedy  was, 
in  many  cases,  indispensable  to  protect  the  judgment  creditor, 
Eind  to  defeat  the  intended  fraud  of  his  debtor,  it  had  many  dis- 
advantages, which,  in  some  instances,  were  equivalent  to  a  denial 
of  a  right  to  the  remedy.    The  proceeding  by  a  suit  in  equity 
was  necessarily  slow,  and  subjected  the  creditor  to  the  same 
expenses,  trouble  and  delay,  that  had  already  been  incurred  in 
obtaining  his  judgment.     To  avoid  these  disadvantages,  and  to 
afford  a  prompt  and  efficient  means  of  obtaining  the  satisfaction 
of  a  judgment  when  the  ordinary  proceedings  by  execution  fail, 
the  Code  provided  a  remedy,  hitherto  unknown,  which  combined 
many  of  the  features  of  the  old  practice  with  others  peculiar  to 
the  new.     The  fact  that  the  new  remedy  was  a  creation  of  the 
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Code  led,  at  first,  to  much  confusion  and  uncertainty  in  its 
application,  which  has  hardly  been  lessened  by  the  numerous 
amendments  to  the  chapter  to  which  it  owes  its  existence. 

6.  Not  a  special  proceeding.  Proceedings  supplementary  to 
execution,  while  they  partake  in  some  respects  of  the  nature  of 
special  proceedings,  cannot  be  strictly  so  regarded.  An  action  is 
pending  in  a  court,  though  judgment  has  been  recovered  therein, 
so  long  as  such  judgment  remains  unsatisfied.  Wegman  v. 
Childs,  41 N.  Y.  2  (Hand)  159.  The  issuing  of  an  execution  upon 
a  judgment  is  a  proceeding  in  an  action,  and  so  are  proceedings 
supplementary  to  execution,  and  the  appointment  of  a  receiver. 
lb. ;  Bank  of  Oenesee  v.  8pencer,  15  How.  412 ;  Dresser  v.  Van 
Pelt,  id.  19 ;  S.  C,  6  Duer,  687 ;  Oould  v.  Torrance,  19  How. 
560  ;  Seeley  v.  BlacTc,  35  How.  369. 

c.  Substitute  for  creditor's  hill.  Proceedings  supplementary 
to  execution,  under  sections  292,  294,  of  the  Code,  are  a  substitute 
for  the  creditor's  bill  as  formerly  used  in  chancery.  Lynch  v. 
Johnson,  48  N.  Y.  (3  Sick.)  27 ;  People  ex  rel.  Fitch  v.  Mead,, 
29  How.  360.  The  commencement  of  a  creditor' s  suit  in  chancery 
gave  the  creditor  at  once  a  lien  upon  the  equitable  assets  of  the 
judgment  debtor,  the  commencement  of  the  suit  being  regarded 
as  an  actual  levy  upon  such  assets.  Under  sections  292,  294,  of 
the  Code,  the  service  of  the  order  takes  the  place  of  the  com- 
mencement of  the  suit  under  the  old  system,  and  gives  the 
judgment  creditor  a  lien  upon  the  equitable  assets  of  the  debtor, 
which  is  rendered  effectual  by  the  final  order  of  the  judge  direct- 
ing payment  to  the  plaintiff  in  the  judgment.  Lynch  v.  Johnson, 
48  N.  Y.  (3  Sick.)  27. 

d.  Object  of  the  proceeding.  The  provisions  of  the  Code  in 
relation  to  supplementary  proceedings,  were  intended  to  give  to 
the  creditor  complete  authority  for  a  fuU  and  searching  exami- 
nation of  the  judgment  debtor,  for  the  purpose  of  ascertaining, 
particularly,  the  amount  and  condition,  as  well  as  the  dispo- 
sition the  debtor  has  made,  or  has  attempted  to  make,  of  his 
property.  It  was  intended  that  there  should  be  no  restriction  as 
to  the  liability  of  tlie  debtor  to  answer  such  questions,  and  to 
afford  the  creditor  a  means  of  compelling  the  application  of  the 
property  so  discovered  to  the  satisfaction  of  his  debt.  Forbes  v. 
Willard,  37  How.  193  ;  S.  C,  54  Barb.  520.  It  was  also  the  inten- 
tion of  the  Code  to  compel  the  debtors  of  the  judgment  debtor 
to  apply  the  amount  of  their  indebtedness  to  the  satisfaction  of 
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the  claim  of  the  judgment  creditor,  and  to  protect  them  there- 
after from  all  further  liability,  by  making  such  payment  to  the 
judgment  creditor  equivalent  to  payment  to  the  judginent  debtor. 
Code,  §§  293,  294,  297 ;  Baker  v.  Kenworthy,  41  N.  Y.  (2  Hand) 
215  ;  Gibson  Y.  Haggerty,  37  N.  Y.  (10  Tiff.)  555  ;  S.  C,  5  Trans. 
App.  143. 

Section  2.  Distinct  modes  of  procedure  furnished  by  the  Code. 

a.  Proceedings  against  judgment  debtor  after  the  return  of 
the  execution.  The  Code  provides  three  distinct  modes  of  pro- 
ceeding to  reach  the  property  of  a  judgment  debtor,  and  to  pre- 
vent any  disposition  thereof  in  fraud  of  the  rights  of  the  judg- 
ment creditor.  The  first  is  by  a  proceeding  against  the  judgment 
debtor  after  the  return  of  an  execution  unsatisfied  ;  the  second 
is  by  a  proceeding  against  the  j  udgment  debtor  after  the  issuing 
of  an  execution  and  before  its  return  ;  and  the  third  is  by  a  pro- 
ceeding against  the  debtors  of  the  judgment  debtor,  after  the 
issuing  of  the  execution  and  before  or  after  its  return.  Code, 
§§  292,  294. 

The  proceeding  first  mentioned  is  proper,  first,  vrhen  the  judg- 
ment debtor,  or  one  of  several  debtors  in  the  same  judgment,  is 
a  resident  of  the  State,  and  an  execution  against  his  property 
has  been  issued  to  the  sheriff  of  the  county  where  he  resides  or 
has  a  place  of  business,  and  has  been  returned  unsatisfied  in 
whole  or  in  part ;  second,  where  he  does  not  reside  in  the  State, 
and  an  execution  against  his  property  has  been  issued  to  the 
sheriff  of  the  county  where  a  judgment  roll,  or  a  transcript  of  a 
justice's  j adgment  for  twenty-five  dollars  or  upward,  excliTsive 
of  costs,  is  filed,  and  has  been  returned  unsatisfied  in  whole  or 
in  part.  In  either  case,  the  judgment  creditor,  at  any  time  after 
the  return  of  the  execution,  is  entitled  to  an  order,  on  application 
to  the  proper  officer,  requiring  the  judgment  debtor  to  appear 
and  answer  concerning  his  property.     Code,  §  292. 

6.  Proceedings  against  judgment  debtor  before  the  return  of 
the  execution.  Ordinarily,  a  judgment  creditor  must  exhaust 
his  remedy  at  law,  before  he  can  institute  proceedings  supple- 
mentary to  execution  {Carter  v.  ClarJce,  7  Rob.  43),  and  this 
would  require  the  return  of  an  execution  against  property  unsat- 
isfied, before  the  issuing  of  an  order  for  the  examination  of  the 
judgment  debtor.  But  the  Code,  provides  that,  after  the  issuing 
of  an  execution  against  property,  an  order  may  be  made  requir- 
ino-  a  judgment  debtor,  residing  in  the  same  county  as  the  officer 
"  Vol.  IV.  — 17 
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making  the  order,  to  appear  at  a  specified  time  and  place  to 
answer  concerning  Ms  property,  and  that  the  same  proceedings 
may  be  had  for  the  application  of  the  property  of  the  judgment 
debtor  toward  the  satisfaction  of  the  judgment  as  are  provided 
upon  the  return  of  an  execution.  But  before  this  order  can 
issue,  it  must  satisfactorily  appear  to  the  officer,  by  affidavit  or 
other  proof,  that  the  judgment  debtor  has  property  which  he 
unjustly  refuses  to  apply  toward  the  satisfaction  of  the  judgment. 
Code,  §  292. 

c.  Proceedings  for  the  arrest  of  the  debtor.  In  any  of  the 
cases  above  mentioned,  whether  before  or  after  the  return  of  the 
execution,  instead  of  the  order  requiring  the  attendance  of  the 
judgment  debtor  the  judge  may,  upon  satisfactory  proof,  by 
affidavit  or  otherwise,  that  there  is  danger  of  the  debtor"  s  leaving 
the  State  or  concealing  himself,  and  that  there  is  reason  to  believe 
that  he  has  property  which  he  unjustly  refuses  to  apply  toward 
the  satisfaction  of  the  judgment,  issue  a  warrant  requiring  the 
sheriff  of  any  county  where  the  debtor  may  be,  to  arrest  him 
and  bring  him  before  such  judge.  Upon  being  brought  before 
the  judge,  he  may  be  examined  on  oath,  and  if  it  then  appears 
that  there  is  danger  of  his  leaving  the  State,  and  that  he  has 
property  which  he  has  unjustly  refused  to  apply  toward  the 
satisfaction  of  the  judgment,  he  may  be  ordered  to  enter  into  an 
undertaking,  with  one  or  more  sureties,  that  he  will,  from  time 
to  time,  attend  before  the  judge  as  he  shall  direct,  and  that  he 
will  not,  during  the  pendency  of  the  proceedings,  dispose  of  any 
of  his  property  not  exempt  from  execution.  In  default  of  enter- 
ing into  such  undertaking,  he  may  be  committed  to  prison  by 
warrant  of  the  judge,  as  for  a  contempt.     Code,  §  292. 

d.  Proceedings  against  debtors  of  judgment  debtor.  The  Code 
provides  that,  after  the  issuing  or  return  of  an  execution  against  ' 
the  propertj'-  of  the  judgment  debtor,  or  of  any  one  of  several 
debtors  in  the  same  judgment,  and  upon  an  affidavit  that  any 
person  or  corporation  has  property  of  such  judgment  debtor  or 
is  indebted  to  him  in  an  amount  exceeding  ten  dollars,  the  judge 
ma-J)  by  an  order,  require  such  person  or  corporation,  or  any 
officer  or  member  thereof,  to  appear  at  a  specified  time  and  place 
and  answer  concerning  the  same.  It  further  provides  that  the 
proceedings  mentioned  in  this  section,  and  in  section  292,  may  be 
taken  upon  the  return  of  an  execution  unsatisfied,  issued  upon  a 
judgment  recovered  in  an  action  against  joint  debtors  in  which 
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some  of  the  defendants  have  not  been  served  with  a  summons, 
so  far  as  relates  to  the  joint  property  of  such  debtors.  Code,  § 
294.  The  proceedings  under  sections  292  and  294,  are  entirely 
independent  of  each  other,  and  one  may  be  instituted  and  main- 
tained without  the  other.  Gibson  v.  Haggerty,  37  N .  Y.  (10  Tiff.) 
555;  Holmes  v.  Jordan,  15  Abb.  410,  note;  ParTcer  v.  Hunt, 
id.  ;  DeOomeau  v.  People,  7  Rob.  498  ;  Foster  v.  Prince,  18  How. 
258  ;  S.  C,  8  Abb.  407 ;  Corning  v.  TooUr,  5  How.  16.  And 
whether  the  judgment  debtor  shall  even  have  notice  of  proceedings 
against  his  debtor  rests  solely  in  the  discretion  of  the  court  grant- 
ing the  order.  Qibson  v.  Haggerty,  37  N.  Y.  (10  Tiff.)  555 ; 
Lynch  v.  JoTinson,  48  N".  Y.  (3  Sick.)  27,  32.  If  present,  he  is 
not  entitled  to  appear  by  counsel.  DeOomeau  v.  People,  7 
Rob.  498  ;  Corning  v.  Toolier,  5  How.  16. 

Section  3.  In  what  cases  supplementary  proceedings  are  author- 
ized. 

a.  In  general.  An  analysis  of  sections  292  and  294  of  the  Code, 
shows  that  supplementary  proceedings  may  be  instituted  and 
maintained  in  the  following  cases  : 

1.  When  the  judgment  debtor,  or  any  one  of  several  debtors 
in  the  same  judgment,  is  a  resident  of  this  State,  and  an  execu- 
tion against  his  property  has  been  issued  to  the  sheriff  of  the 
county  where  he  resides  or  has  a  place  of  business,  and  has  been 
returned  unsatisfied  in  whole  or  in  part. 

2.  Where  the  judgment  debtor,  or  any  one  of  several  debtors 
in  the  same  judgment,  is  a  non-resident  of  this  State,  and  an 
execution  has  been  issued  to  the  sheriff  of  the  county  where  a 
judgment  roll,  or  a  transcript  of  a  justice's  judgment  for  twenty- 
dollars  or  upward,  exclusive  of  costs,  is  filed,  and  the  execution 
has  been  returned  unsatisfied  in  whole  or  in  part. 

3.  Where  the  judgment  debtor  is  a  resident  and  has  property 
which  he  unjustly  refuses  to  apply  toward  the  satisfaction  of  the 
judgment,  and  an  execution  against  his  property  has  been  issued 
but  not  returned.     Code,  §  292. 

4.  When  any  person  or  corporation  has  any  property  of  the 
judgment  debtor,  or  of  any  one  of  several  debtors  in  the  same 
judgment,  or  is  indebted  to  him  in  an  amount  exceeding  ten  dol- 
lars, and  an  execution  has  been  issued  against  the  property  of 
the  debtor  or  has  been  returned  unsatisfied  in  whole  or  in  part. 

Code,  §  294. 

5.  Where   an  execution  has  been  issued  upon  a  judgment 
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recovered  in  an  action  against  joint  debtors,  in  which  some 
of  the  defendants  have  not  been  served  with  the  summons  by 
which  the  action  was  commenced,  and  such  execution  has  been 
returned  unsatisfied.  But  in  this  case  the  proceedings  are  main- 
tainable only  so  far  as  relates  to  the  joint  property  of  such 
debtors.  lb. 

The  right  to  maintain  supplementary  proceedings,  under  sub- 
divisions one  and  two  of  the  analysis  above  mentioned,  depends 
upon  the  return  of  an  execution  unsatisfied  in  whole  or  in  part. 
Owen  V.  Bupignac,  9  Abb.  180  ;  S.  C,  17  How.  512.  And  the 
fact  that  there  was  property  belonging  to  the  judgment  debtor 
which  the  sherifl"  ought  to  have  taken  and  sold  for  the  purpose 
of  satisfying  the  judgment,  in  whole  or  in  part,  will  not  afiect 
the  right  of  the  judgment  creditor  to  the  remedy.  Fenton  v. 
Flagg,  24  How.  499. 

Neither  will  the  issuing  of  a  second  execution,  and  a  levy  by 
the  sheriff  under  it,  aflfect  the  right  to  the  remedy,  after  the 
return  of  the  first  execution  unsatisfied,  unless  it  is  clear  that 
the  levy  under  the  second  execution  will  satisfy  the  judgment. 
Farqueharson  v.  Kimball,  18  How.  33  ;  S.  C,  9  Abb.  385,  note. 
Fellerman's  Case,  2  Abb.  155;  S.  C,  11  How.  528;  Sale  v. 
Lawson,  4  Sandf.  718.    See  Smith  v.  Mahony,  3  Daly,  285. 

Neither  will  the  fact  that  an  attachment  has  been  issued  against 
a  party,  as  a  non-resident  debtor,  affect  the  right  of  the  judgment 
creditor  to  maintain  supplementary  proceedings  against  third 
parties  alleged  to  hold  property  of  the  judgment  debtor.  Han- 
son V.  Tripler,  3  Sandf.  733  ;  S.  C,  1  Code  R.  N.  S.  154. 

To  authorize  proceedings  against  a  third  party  alleged  to  have 
property  of  a  judgment  debtor  in  his  possession,  it  is  not  neces- 
sary that  the  execution  should  first  issue  to  the  county  where 
the  judgment  debtor  resides  ;  it  is  sufficient  if  the  execution  be 
issued  to  the  county  where  the  property  is  most  likely  to  be 
found,  and  where  the  person  resides  who  is  alleged  to  have  it  in 
possession.  People  v.  Norton,  4  Sandf.  640  ;  Courtois  v.  Harri- 
son, 12  How.  359  ;  S.  C,  3  Abb.  96  ;  1  Hilt.  109.  Nor  is  it  neces- 
sary, to  authorize  the  proceeding,  that  the  party  to  be  examined 
shall  have  property  of  the  judgment  debtor  to  the  value  of  ten 
dollars.  If  he  has  any  property  of  the  judgment  debtor  the 
proceeding  may  be  maintained.  BreU  v.  Browne,  1  Abb.  N.  S. 
155.    See  Miller  v.  Adams,  52  N.  Y.  (7  Sick.)  409. 

&.  At  what  time.    In  the  cases  specified  in  subdivisions  one, 
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two  and  five,  of  the  preceding  letter  (see  letter  a,  ante,  131),  supple- 
mentary proceedings  cannot  be  instituted  against  the  judgment 
debtor  until  the  return  of  the  execution  unsatisfied  in  whole  or 
in  part.  Code,  §§  292,  294 ;  SacTcett  v.  Newton,  10  How.  560  ; 
Engle  v.  Bonneau,  2  Sandf.  679.  But  where  the  execution  has 
been  so  returned,  the  right  of  the  creditor  to  the  remedj  is 
unqualified-    Owen  v.  Dupignac,  9  Abb.  180  ;  S.  C,  17  How.  512. 

The  judgment  creditor  is  not  compelled  to  await  the  expiration 
of  sixty  days  from  the  issuing  of  the  execution  before  commenc- 
ing these  proceedings,  provided  the  sheriflf  has  returned  the 
execution  within  that  time  without  collusion  with  the  creditor 
or  his  attorney.  Tyler  v.  Whitney,  12  Abb.  465  ;  S.  C,  33  Barb. 
327;  Farqueharson  v.  Kimball,  18  How.  33;  S.  C,  9  Abb.  385, 
note;  Engle  v.  Bonneau,  2  Sandf.  679;  Fenton  v.  Flagg,  24 
How.  499.  See  Forbes  v.  Waller,  25  N.  Y.  (11  Smith)  430  ;  Li'n- 
ingston  v.  Cleaveland,  5  How.  396 ;  S.  C,  1  Code  E,.  N.  S.  54. 
But  if  the  plaintiflF  procures  the  return  of  the'  execution  before 
the  expiration  of  the  sixty  days,  he  will  not  thereby  acquire  a 
right  to  commence  the  proceedings  until  after  the  return  day 
of  the  execution.  Spencer  v.  Quyler,  17  How.  157 ;  S.  C,  9 
Abb.  382. 

Where  the  judgment  debtor  is  a  resident  and  has  property 
which  he  refuses  to  apply  toward  the  satisfaction  of  the  judg- 
ment, or  where  the  proceeding  is  against  a  person  having  the 
property  of  the  judgment  debtor,  or  who  is  indebted  to  him,  the 
creditor  may  commence  these  proceedings  as  soon  as  an  execu- 
tion against  the  debtor  has  been  issued,  without  waiting  for  its 
return.  Code,  §§  292,  294.  But  in  no  case  can  these  proceed- 
ings be  regularly  commenced  before  an  execution  has  been 
issued.    SacTcett  v.  Newton,  10  How.  560. 

While  the  Code  requires  that  an  execution  shall  at  least  be 
issued  before  the  commencement  of  supplementary  proceedings, 
it  fixes  no  limit  within  which  the  proceedings  must  be  com- 
menced after  the  return  of  the  execution.  The  mere  lapse  of 
time  will  not  defeat  the  right  to  the  remedy,  as  the  statute  pro- 
vides that  the  proceedings  may  be  maintained  at  any  time  after 
the  return  of  the  execution  unsatisfied.  Miller  v.  Rossman,  15 
How.  10.  Thus  these  proceedings,  have  been  declared  properly 
commenced  where  an  execution  had  been  returned  five,  ten,  and 
even  fifteen  years  before  the  commencement  of  the  proceedings, 
and  also  where  the  judgment  was  recovered  twenty  years  before 
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the  order  was  obtained.  lb. ;  Owen  v.  Dupignac,  9  Abb.  180 ; 
Driggs  v.  Williams,  15  id.  477.  And  even  if  the  execution  was 
issued  more  than  five  years  after  the  entry  of  judgment,  without 
leave  of  court,  this  wUl  not  affect  the  right  to  the  remedy,  if  the 
execution  was  properly  returned.  Union  Bank  of  Troy  v. 
Sargeant,  53  Barb.  422  ;  S.  C,  35  How.  87. 
G.  To  enforce  what  judgments. 

1.  Judgments  of  courts  of  record.  The  judgment  of  any  court 
of  record  may  be  enforced  by  proceedings  supplementary  to  exe- 
cution, without  regard  to  the  amount  of  the  recovery.  Code,  §  292. 

2.  Judgments  of  justices''  courts.  The  judgmentof  a  justice's 
court  for  $25  and  upward,  exclusive  of  costs,  may  be  enforced  by 
supplementary  proceedings,  where  a  transcript  of  the  judgment 
has  been  first  filed  in  the  county  court.  Code,  §  292.  See  Miller 
V.  Adams,  52  N.  Y.  (7  Sick.)  409,  413.  But  where  it  is  for  a  less 
sum  than  $25,  exclusive  of  costs,  it  cannot  be  so  enforced. 
Anonymous,  32  Barb.  201  ;  Butts  v.  Dickinson,  20  How.  230 ; 
S.  C,  12  Abb.  60  ;  Vulte  v.  Whitehead,  2  Hilt.  596. 

3.  Judgments  against  joint  debtors.  The  proceedings  men- 
tioned in  sections  292  and  294  of  the  Code  may  be  taken  upon 
the  return  of  an  execution  unsatisfied,  where  such  execution  was 
issued  upon  a  judgment  recovered  in  an  action  against  joint 
debtors,  in  which  some  of  the  defendants  have  not  been  seryed 
with  the  summons  by  which  said  action  was  commenced,  so  far 
as  the  proceeding  relates  to  the  joint  property  of  such  debtors. 
Code,  §  294. 

4.  Judgments  against  married  women.  A  judgment  against 
a  married  woman  may  be  enforced-  by  supplementary  proceed- 
ings, in  the  same  manner  as  other  judgments.  Thompson  v. 
Sargent,  15  Abb.  452. 

5.  Judgments  against  corporations.  A  judgment  against  a 
corporation  cannot  be  enforced  by  proceedings  supplementary 
to  execution.  If  an  execution  issued  on  a  judgment  against  a 
corporation,  is  returned  unsatisfied,  the  remedy  of  the  judgment 
creditor  is  by  the  sequestration  of  the  property  and  effects  of  the 
corporation  and  the  appointment  of  a  receiver,  as  provided  by 
the  Revised  Statutes.  Hinds  v.  Canandaigua  and  Niagara 
Falls  R.  M.  Co.,  10  How.  487.;  Hammonds. Hudson Biver  Iron 
and  Machine  Co.,  11  id.  29 ;  Sherwood  v.  Buffalo  and  New 
York  City  B.  B.  Co.,  12  id.  136  ;  Corning  v.  Mowhawk  Valley 
Ins.  Co.,  11  id.  190.     See  2  R.  S.  463  (483),  §  36. 
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6.  Judgments  in  actions  commenced  by  publication.  Whether 
supplementary  proceedings  can  be  maintained  on  a  judgment 
recovered  in  an  action  commenced  by  the  publication  of  a  sum- 
mons seems  not  to  have  been,  expressly  decided,  as  no  reported 
case  has  been  found  relating  to  this  point.  BarTcer  v.  JoTinson, 
4  Abb.  435. 

7.  Interest  on  judgments.  Supplementary  proceedings  may  be 
maintained  on  a  judgment  to  collect  the  interest,  after  the  pay- 
ment of  the  principal  sum  due.    JoTinson  v.  Tuttle,  17  Abb.  315. 

d.  In  favor  of  whom.  Proceedings  supplementary  to  execu- 
tion may  be  maintained  by  the  judgment  creditor  or  his  assignee. 
And  the*fact  that  the  assignment  was  made  after  the  return  of 
the  execution  unsatisfied  does  not  aflfect  the  right  of  the  latter 
to  the  remedy.  Orr's  Case,  2  Abb.  457.  ^eel^redericTcv.DecTcer, 
18  How.  96  ;  Lindsay  v.  Sherman,  1  Code  R.  N.  S.  25  ;  S.  C,  5 
How.  308 ;  Sough  v.  Kohlin,  1  Code  R.  N.  S.  232.  One  who  has 
become  the  assignee  of  a  judgment  after  the  return  of  an  exe- 
cution is  the  judgment  creditor,  and  is  entitled  to  the  remedy  as 
such.  ItossY.  Clussman,  3  Sandf.  676  ;  S.  C,  1  Code  R.  N.  S.  91. 

Section  4.  Examination  of  judgment  debtor. 

a.  Who  may  grant  order  for  examination.  An  order  for  the 
examination  of  a  judgment  debtor  after  the  return  of  an  execu- 
tion unsatisfied  may  be  made :  1.  By  a  judge  of  the  court  from 
which  the  execution  issued ;  2.  By  a  county  judge  of  the  county 
to  which  the  execution  was  issued  ;  3.  By  a  judge  of  the  court 
of  common  pleas  for  the  city  and  county  of  New  York,  when 
the  execution  was  issued  to  such  city  and  county  ;  and  4.  By 
a  justice  of  the  supreme  court  whenever,  for  any  cause,  the 
county  judge  or  judge  of  the  court  of  common  pleas  is  inca- 
pacitated from  acting.     Code,  §  292. 

But  when  the  judgment  creditor  seeks  an  examination  of  the 
judgment  debtor,  after  the  issuing  of  an  execution  against  his 
property  and  before  its  return,  on  the  ground  that  the  debtor 
has  property  which  he  unjustly  refuses  to  apply  toward  the 
satisfaction  of  the  judgment,  the  application  for  the  order  may 
be  made  to  the  court  or  a  judge  thereof,  or  a  county  judge,  or 
any  judge  of  the  court  of  common  pleas  for  the  city  and  county  of 
New  York,  provided  that  such  officer  resides  in  the  same  county 
as  the  judgment  debtor.  Code,  §  292.  And  in  such  cases,  if  the 
county  judge  or  a  judge  of  the  court  of  common  pleas  is  inca- 
pacitated from  acting,  the  application  may  be  made  to  a  justice 
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of  the  supreme  court.  lb.  A  strict  reading  of  tliis  provision 
of  the  statute  would  seem  to  limit  the  power  of  a  judge  of 
the  supreme  court  to  grant  an  order  for  the  examination  of 
the  judgment  debtor  to  those  cases  in  which  the  judge  and  the 
judgment  debtor  reside  in  the  same  county.  But  there  are  cases 
holding  that,  as  the  powers  of  a  judge  of  the  supreme  court  are 
co-extehsive  with  the  State,  his  authority  to  make  an  order  in 
supplementary  proceedings  extends  throughout  the  State,  irre- 
spective of  the  debtor's  residence.  Bingliam  v.  Disbrow,  37 
Barb.  24 ;  S.  C,  14  Abb.  251 ;  Grouse  v.  Wheeler,  33  How;  337 ; 
Wilson  V.  Andrews^  9  id.  39.  It  does  not  appear,  however,  that 
either  of  the  cases  cited  applies  to  orders  under  the  seoOnd  sub- 
division of  section  292  of  the  Code. 

A  justice  of  the  supreme  court  has  no  jurisdiction  to  make  an 
order  in  supplementary  proceedings  on  a  judgment  of  the  county 
court  [Blake  v.  Locy,  6  How.  108 ;  S.  C,  1  Code  K.  IST.  S.  406 ; 
Stright  v.  Yose,  id.  79,  note),  unless,  of  course,  on  proof  that  the 
county  judge  is  incapable  of  acting.     Code,  §  292. 

A  judge  of  a  county  court  has  no  power  to  make  an  order 
for  the  examination  of  a  judgment  debtor,  upon  a  judgment 
recovered  in  the  supreme  court,  unless  an  execution  has  been 
issued  upon  such  judgment  to  his  county.  Terry  v.  Hultz,  8 
Abb.  N.  S.  109  ;  S.  C,  39  How.  169.  A  county  judge,  judge  of 
the  court  of  common  pleas  of  the  city  of  New  York,  or  of  the 
supreme  court,  has  precisely  the  same  jurisdiction  and  power  in 
case  of  a  judgment  in  the  superior  court  of  New  York  city,  as  a 
justice  of  that  court.     Carter  v.  Clarice,  7  Rob.  490,  497. 

Formerly  the  city  judge  of  Brooklyn  had  no  power  to  grant 
an  order  in  supplementary  proceedings  in  an  action  pending  in 
the  supreme  court.  CusTiman  v.  JoJinson,  13  How.  495  ;  S.  C, 
4  Abb.  256.  But  the  recorder  of  the  city  of  Troy  has  that  power. 
Hayner  v.  James,  17  N.  Y.  (3  Smith)  316. 

Where,  after  the  issuing  of  an  execution,  it  is  made  to  appear 
that  the  debtor  has  property  which  he  refuses  to  apply  to  the 
satisfaction  of  the  judgment,  the  court,  as  such,  may  make  an 
order  for  the  examination  of  the  debtor.  But  where  the  execu- 
tion has  been  returned  unsatisfied,  the  application  for  an  order 
in  supplementary  proceedings  should  not  be  to  the  court  but  to 
a  judge  out  of  court.  Bitting  v.  YandenburgJi,  17  How.  80 ; 
Miller  V.  Hossman,  15  id.  10.  See  Hawes  v.  Barr  7  Eob  453 ; 
Carter  v.  Clarke,  id.  490  ;  DeComeau  v.  People,  id.  498. 
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The  order  for  the  commencement  of  proceedings  supplemen- 
tary to  execution  is  properly  and  ordinarly  made  at  chambers. 
Dresser  v.  Van  Pelt,  15  How.  19  ;  S.  C,  6  Duer,  687;  Hulsaver 
V.  Wiles,  11  How.  446.  But  the  fact  that  the  order  was  made 
by  the  justice  while  holding  a  special  term,  and  during  an 
interval  of  the  trial,  wUl  not  make  the  order  unauthorized  or 
irregular.  lb. 

6.  Mode  of  application.  All  applications  for  orders  in  sup- 
plementary proceedings  are  ex  parte,  and  the  defendant  is  not 
entitled  to  notice  as  a  matter  of  right.  Ooodall  v.  Demarest,  2 
Hilt.  534. 

c.  Affidavits  and  moving  papers.  It  is  a  fact  worthy  of  notice, 
that  while  an  affidavit  is  required  in  all  other  cases  as  a  basis 
upon  which  to  found  an  order  for  the  examination  of  a  person 
or  party,  in  supplementary  proceedings  no  affidavit  or  proof  of 
any  kind  is  required  by  the  Code,  of  those  facts  which  entitle  a 
creditor  to  the  examination  of  his  debtor  after  the  return  of  an 
execution  unsatisfied.  No  affidavit  or  proof  is  necessary  to  give 
the  judge  jurisdiction  to  make  this  order  ;  and  the  question  of 
jurisdiction  depends  upon  the  existence  or  non-existence  of  the 
facts  specified  by  statute.  But  while  an  affidavit  is  not 
required  by  the  statute,  it  is  the  better  practice  to  make  an 
affidavit  in  all  cases  the  basis  of  an  application  for  the  examina- 
tion of  a  debtor  in  supplementary  proceedings.  Scott  v.  Burfee, 
59  Barb.  390,  note. 

If  an  affidavit  is  made  it  should  correctly  describe  the  judg- 
ment upon  which  the  execution  issued  ;  for  if  the  order  for  the 
examination  of  the  party  is  made  upon  an  affidavit  specifying  a 
judgment  which  has  no  existence,  the  officer  making  the  order 
can  have  no  power  to  enforce  it.  Kennedy  v.  Weed,  10  Abb.  62. 
See  Hawes  v.  Barr,  7  Rob.  452  ;  DeComeau  v.  People,  7  id.  498. 
If  the  judgment  was  recovered  in  a  court  of  record,  it  is  not 
necessary  that  the  affidavit  should  show  that  a  transcript  of  the 
judgment  was  duly  filed  in  the  county  to  which  the  execution 
issued.  Bingham  v.  Bisbrow,  5  Trans.  App.  198  ;  Kennedy  v. 
Thorp,  8  Abb.  N.  S.  131 ;  S.  C,  2  Daly,  258.  The  fact  that  the 
execution  has  been  returned  unsatisfied  is  sufficiently  shown 
by  the  ex  parte  affidavit  of  the  judgment  creditor.  Conway  v. 
HitcMns,  9  Barb.  378.  It  is  probable  that  a  certified  copy  of 
the  execution  would  be  equally  conclusive  evidence. 

When  an  order  for  the  examination  of  a  judgment  debtor  is 
Vol.  IV.— 18 
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applied  for,  on  the  ground  that  he  has  property  which  he 
unjustly  refuses  to  apply  toward  the  satisfaction  of  the  judg- 
ment, these  facts  must  be  shown  by  affidavit.  Upon  an  applica- 
tion of  this  character,  every  fact  necessary  to  confer  jurisdiction 
upon  the  officer  to  make  the  order  must  appear  affirmatively 
upon  the  face  of  the  affidavit,  and  not  rest  upon  mere  inference 
or  presumption.  People  v.  Hulburt,  5  How.  446  ;  S.  C,  1  Code 
R.  N.  S.  75  ;  9  N.  Y.  Leg-.  Obs.  245. 

Where  the  affidavit  is  not  made  by  the  judgment  creditor 
himself,  authority  to  institute  the  proceedings  should  be  shown 
by  the  affidavit.    If  the  application  is  made  by  an  agent,  the 
specific  authority  of  the  agent  to  institute  these  proceedings 
should  be  shown.    Hawes  v.  Barr,  7  Rob.  452.    If  it  is  made  by 
the  assignee  of  the  judgment,  the  fact  that  he  is  such  assignee 
should  appear  from  the  moving  papers.    Fredericli  v.  Becker^ 
18  How.  96  ;  Lindsay  v.  Sherman^  1  Code  R.  N.  S.  25 ;  S.  C,  5 
How.  308  ;  Hough  v.  KoMin,  1  Code  R.  N.  S.  232.     If  made  by 
the  attorney  for  the  party,  the  affidavit  should  expressly  state 
that  he  is  the  attorney  of  the  plaintiff  in  the  proceeding.    But 
as  the  statute  does  not  require  the  attorney  to  make  proof  of  his 
authority  to  act,  this  allegation  or  proof  is  not  necessary  for  the 
purpose  of  conferring  jurisdiction  upon  the  judge,  yet  such 
proof  will  generally  be  required  unless  the  judge  is  entirely 
satisfied  that  such  authority  has  been  given.     Miller  v.  Adams. 
52  N.  Y.  (7  Sick.)  409. 

Affidavit  to  obtain  order  for  judgment  debtor  to  appear  and 

answer,  etc. 

SUPREME  COURT. 


John  Doe,  plaintiff, 

agst. 

Richard  Roe,  defendant. 


County  of  ,  ss.  : 

being  duly  sworn,  says  that  that  judgment  was  re- 

covered and  perfected  in  this  action  in  favor  of  against       , 

on  the  day  of  ,  18    ,  for  dollars  and  cents 

damages,  and  $  costs,  and  the  said  judgment  was  docketed, 

and  the  judgment  roll  therein  filed  in  the  office  of  the  clerk  of 
the  county  of  on  that  day  ;  that  a  transcript  of  the  original 

docket  of  said  judgment  was  filed,  and  said  judgment  duly 
docketed  in  the  office  of  the  clerk  of  the  county  of  ,  on  the 

day  of  ,  18    .     That  an  execution  against  the  prop- 

erty of  the  said  was  on  the  day  of  ,  18     ,  duly 
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issued  upon  said  judgment,  and  delivered  to  the  slieriff  of  the 
county  of  where  the  said  then  resided  and  yet  reside 

or  ha     a  place  of  business  ;  and  that  the  said  sheriff  has  duly 
returned  the  said  execution  unsatisfied 

That  the  said  judgment  remains  unpaid  and  unsatisfied. 

Sworn  to  and  subscribed  before  | 
me,  this  day  of  187  .    j 

Affidavit  to  obtain  order  to  %xamine  judgment  debtor  on  jus- 
tice'' s  judgment. 

COITKTT   COURT. 


John  Doe,  plaintiff, 

agst. 

Ricliard  Roe,  defendant. 


SS. 


State  of  New  York, 

County  of 

being  duly  sworn,  says,  that  judgment  was  duly  recovered 
in  favor  of  ,  plaintiff,  against  ,  defendant,  on  the 

day  of  ,  187    ,  before  ,  Esq.,  a  justice  of  the  peace 

of  the  of  county  of  and  State  aforesaid,  for 

dollars  and  cents  damages,  and  dollars  and 

cents  costs,  amounting  in  all  to  dollars  and  cents. 

That  a  transcript  of  said  judgment  was  duly  filed  in  the  ofiice  of 
the  clerk  of  county,  on  the  day  of  ,  187    ,  and 

said  judgment  duly  docketed  therein  against  said  defendant 

That  an  execution  against  the  property  of  the  said  was, 

on  the  day  of  ,  187    ,  duly  issued  upon  said  judg- 

ment and  delivered  to  the  sheriff  of  county,  where  the  said 

then  resided  and  yet  reside  ;  that  the  said  sheriff  has 
duly  returned  said  execution  to  the  county  clerk's  ofiice 

unsatisfied  ,  and  that  the  said  judgment  remains 

unpaid  and  unsatisfied. 

Subscribed  and  sworn  to,  before  ) 
me,  this  day  of  ,  187    .  ) 

d.  Order,  form  and  contents  of.  The  order  must  direct  the 
defendant  to  appear  at  a  place  in  the  county  to  which  an  execu- 
tion was  issued.  Bingham  v.  Disbrow,  5  Trans.  App.  198.  An 
order  which  does  not  mention  any  place  for  the  appearance  of 
the  judgment  debtor  is  fatally  defective,  and  an  adjournment 
and  subsequent  notice  to  the  defendant  of  the  place  will  not 
remedy  it.  X^ltp  v.  Yerbp,  31  How.  95.  If  the  order  for  the 
examination  of  a  judgment  debtor  in  these  proceedings  requires 
him  to  appear  on  Sunday,  it  is  not  a  contempt  of  court  on  his 
part  to  disregard  it  and  not  appear  on  the  Monday  succeeding. 
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Such  an  order  is  a  nullity.  Arctic  Fire  Ins.  Co.  v.  HicJcs,  7  Abb. 
204.  After  the  original  order  in  these  proceedings  has  been  exe- 
cuted, and  such  proceeding  reported  to  the  judge,  he  may  make 
a  subsequent  order  therein,  requiring  the  judgment  debtor  to 
appear  before  him  in  a  county  other  than  that  in  which  he 
resides.  Grouse  v.  Wheeler,  33  How.  337.  It  has  been  held  that 
where  the  proof  will  warrant  it,  an  officer  may  grant  an  order  in 
supplementary  proceedings  combining  the  purposes  to  be 
obtained  by  section  292,  in  the  examination  of  the  judgment 
debtor  himself ;  section  294,  in  the  examination  of  a  third 
party  ;  and,  section  296,  in  compelling  a  party  or  a  witness  to 
attend.  Hulsaver  v.  Wiles,  11  How.  446.  The  following  is  a 
general  form  of  order  under  section  292,  for  the  examination  of 
the  judgment  debtor. 

Order,  debtor  to  appear  before  judge. 

SUPREME  COURT  —  County  of 

A.  B.,  plain tiflF,  ) 

agst.  y 

C.  D.,  defendant.  I 


It  having  been  made  to  appear  to  me  by  the  affidavit  of  A.  B. 
that  judgment  has  been  recovered  in  this  action  in  favor  of  said 
A.  B.  against  the  said  C.  D.,  and  that  an  execution  against  the 
said  has  been  duly  issued  to  the  sheriff  of  the  proper  county 
upon  the  aforesaid  judgment;  that  such  execution  has  been 
returned  by  the  said  sheriff  unsatisfied  and  that  such 

judgment  still  remains  unpaid  as  stated  and  set  forth 

in  said  affidavit; 

I  do  therefore  hereby  order  the  said  0.  D.  to  appear  before 
me,  at  my  chambers  in  the  of  -  N.  Y.,  on  the  day 

of  187    ,  at  o'clock  in  the  noon,  and  answer 

concerning  his  property,  and  abide  such  order  as  I  shall  then 
and  there  make  in  the  premises  ; 

[And  the  said  C.  D.  hereby  forbidden  to  transfer,  dispose 

of,  or  in  any  manner  interfere  with  any  property,  money,  things 
in  action,  or  equitable  interests  belonging  to  him  and  not  exempt 
from  levy  and  sale  on  execution,  until  further  order  in  the 
premises.] 

Dated  the  day  of  187      . 

{Signature  of  judge.) 

e.  Injunction.  It  is  usual  in  the  order  for  the  examination  of 
the  judgment  debtor,  in  supplementary  proceedings,  to  embody 
an  injunction  forbidding  the  defendant  from  transferring  or 
interfering  with  any  of  his  property,  rights,  or  choses  in  action, 
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not  exempt  from  execution,  during  th.e  pendency  of  tlie  proceed- 
ings, or  until  the  further  order  of  the  court  therein.  When  such 
injunction  is  issued,  and  it  should  be  issued  in  every  case,  it 
should  be  added  at  the  end  of  the  order  for  the  examination,  as 
in  the  last  preceding  form  in  the  last  clause  in  brackets. 

This  order  of  injunctiQn  is  not  such  an  injunction  as  is  referred 
to  in  the  Code,  section  218  ;  and,  consequently,  the  same  rules 
which  apply  to  the  provisional  remedy  do  not  govern  in  the  case 
of  an  injunction  order  issued  in  proceedings  supplementary  to 
execution.  Green  v.  Bullard,  8  How.  313.  Where  a  judgment 
debtor  had,  previous  to  an  injunction  order  of  this  nature,  pro- 
cured an  advance  of  salary  from  a  third  person,  and  had  given 
a  draft  on  his  employer  for  such  advance,  to  be  paid  when  the 
salary  became  due,  and  before  it  became  due  he  was  enjoined  from 
transferring  any  property ;  and  where  to  enable  the  third  party  to 
draw  the  money  on  the  check  for  the  payment  of  his  advance, 
the  judgment  debtor  was  obliged  to  indorse  it ;  it  was  held  not 
to  be  a  violation  of  the  order  for  him  to  indorse  such  check. 
Ireland  Y.  Smith,  3  How.  244;  S.  C,  1  Barb.  419.  The  simple 
confession  of  a  judgment  to  a  bona  fide  creditor  for  an  actual 
indebtedness,  is  not  a  violation  of  an  injunction  order  in  supple- 
mentary proceedings ;  but  it  will  be  so  deemed  if  it  is  accom- 
panied by  other  acts  which  show  an  intent  on  the  part  of  the 
judgment  debtor  to  change  the  disposition  of  his  property  to 
the  prejudice  of  his  creditor  in  whose  favor  the  injunction  has 
been  obtained.  Ross  v.  Clussman,  3  Sandf.  676  ;  S.  C,  1  Code 
R.  N.  S.  91.  The  same  doctrine  was  declared  upon  a  creditor's 
bill  under  the  old  practice.  Lansing  v.  Baston,  7  Paige,  364. 
And  where,  after  the  service  of  an  injunction  against  interference 
with  partnership  property,  the  party  enjoined  confessed  a  judg- 
ment to  a  bona  fide  creditor  for  his  debt,  it  was  held  to  be  no 
violation  of  the  writ.  McGredie  v.  Senior,  4  Paige,  378.  But 
where  the  judgment  debtor  creates  a  lien  upon  his  real  estate 
by  confessing  a  judgment  for  a  fictitious  debt,  this  is  a  violation 
of  the  injunction  order  and  a  contempt  of  court.  Fenner  v.  San- 
born; 37  Barb.  610; 

Where  a  party  was  enjoined  by  an  ordinary  injunction,  under 
the  old  practice,  from  interference  with  his  property,  and  he  pro- 
ceeded to  judgment  in  a  suit  pending  against  a  third  party,  it 
was  held  that  he  had  not  violated  the  injunction.  ParJcer  v. 
WaJceman,  10  Paige,  485.    It  is  not  a  violation  of  an  injunction 
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of  this  nature  to  complete  an  assignment  previously  made.  Thus, 
where  a  person  so  enjoined  had  previously  sold  some  demands 
to  third  persons,  but  had  omitted  some  act  necessary  to  consum- 
mate the  assignment,  it  vi'as  held  that  he  had  not  been  guilty  of 
a  contempt  in  so  doing.    Richardson  v.  Rust,  9  Paige,  243. 

Where  a  judgment  debtor,  by  an  order  in  proceedings  supple- 
mentary to  execution,  was  restrained  from  disposing  of  his  prop- 
erty, and  while  the  order  was  in  force,  handed  his  watch  to  his 
attorney  as  payment  for  services  to  be  rendered  in  these  pro- 
ceedings, the  debtor  was  adjudged  guilty  of  a  contempt  of  court, 
and  the  creditor' s  lien  held  to  be  prior  to  that  of  the  attorney. 
Deposit  National  Bank  v.  WicJcJiam,  44  How.  421 

An  injunction  order  in  these  proceedings  does  not  affect  money 
received  since  the  service  of  the  order,  or  property  acquired  sub- 
sequently to  the  institution  of  the  proceedings ;  and  a  party  so 
acquiring  or  receiving  cannot  be  punished  for  contempt  if  he 
disposes  of  the  same.  Potter  v.  Low,  16  How.  549 ;  Oaton  v. 
Southwell,  13  Barb.  335.  In  such  a  case,  on  an  application  to 
punish  for  a  contempt,  it  is  necessary  to  show,  affirmatively,  that 
the  money  received  since  the  institution  of  the  proceedings,  had 
been  earned  previously  thereto,  or  was  due  to  the  judgment 
debtor  at  the  time  of  their  commencement.  Oerregani  v.  'Wheel- 
wright, 3  Abb.  ]Sr.  S.  264.  The  authority  for  the  issuing  of  the 
injunction  is  to  be  found  in  the  first  subdivision  of  section  298 
of  the  Code,  which  provides  that  the  judge  may  also,  by  order, 
forbid  a  transfer  or  other  disposition  of  the  property  of  the 
judgment  debtor  not  exempt  from  execution,  and  any  interfer- 
ence therewith.  In  Ghreen  v.  Bullard,  8  How.  313,  it  is  said  that 
some  reason  should  appear  in  the  affidavit  for  the  granting  of  the 
injunction  order. 

/.  Order,  service  of.  The  order  in  these  proceedings  must  be 
served  personally  upon  the  judgment  debtor,  and  at  the  time  of 
the  delivery  of  a  copy  of  it  to  him  the  original  order  must  be 
shown  to  him.  The  order  in  supplementary  proceedings  is  an 
order  which  falls  within  the  exceptions,  as  to  service,  contained 
in  section  418  of  Code,  as  it  is  a  paper  to  bring  a  party  into  con- 
tempt. If  the  service  is  made  without  exhibiting  the  original 
order  to  the  party  served,  the  service  is  merely  irregular,  and  such 
party  is  not  at  liberty  to  disregard  it ;  he  must  appear  upon  the 
return  day,  and  make  his  objections  to  the  service,  when  he  can 
have  it  set  aside.     If  he  fails  to  take  the  objection,  he  waives  it. 
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Billings  v.  Cai-ver,  54  Barb.  40.  Any  subsequent  order  in  the 
same  proceedings,  after  tbe  first,  may  be  served  according  to 
section  409  of  the  Code.  Johnson  v.  Tidtle,  111  Abb.  315.  It  is 
not  necessary  to  serve  with  the  order  a  copy  of  the  affidavit  or 
affidavits  upon  vrhich  it  is  granted.  Utica  City  Banlc  v.  Buel,  17 
How.  498  ;  S.  C,  9  Abb.  385,  n.;  Farqueharson  v.  Kimball,  18 
How.  33 ;  S.  C,  9  Abb.  385,  n.;  Green  v.  Bullard,  8  How.  313. 
The  better  practice,  however,  is  in  all  cases  to  serve  a  copy  of 
the  affidavit  or  affidavits  which  are  the  foundation  of  the  pro- 
ceedings, with  the  order.  The  order  in  supplementary  proceed- 
ings may  be  served  by  any  person,  provided,  of  course,  that  such 
person  is  capable  of  making  a  service.  If  it  is  served  by  the 
sheriff,  his  mere  certificate  of  the  service  is  not  good  proof  of 
such  service,  but  the  defendant  waives  the  objection  by  appear- 
ing and  submitting  to  an  examination.  Utica  City  Banlz  v.  Buel, 
17  How.  498 ;  9  Abb.  385.  If  the  order  is  not  served  upon  the  judg 
ment  debtor  until  after  the  return  day  specified  therein,  no  juris- 
diction is  acquired  by  the  subsequent  appearance  of  such  debtor 
for  the  purpose  of  raising  objection.  The  objection  that  there  is 
a  total  want  of  jurisdiction  may  be  taken  at  any  stage  in  the 
proceedings.  Henderson  v.  Stone,  2  Sweeney,  468. 
g.  Warrant  of  arrest. 

1.  In  what  cases  granted.  When  it  can  be  made  to  appear,  by 
proper  proof,  that  there  is  danger  of  the  judgment  debtor' s  leav- 
ing the  State,  or  concealing  himself,  and  that  there  is  reason  to 
believe  that  he  has  property  which  he  unjustly  refuses  to  apply 
to  the  satisfaction  of  the  judgment,  a  warrant  may  issue  requir- 
ing the  sheilff  of  any  county  where  the  debtor  may  be  to  arrest 
him,  and  bring  him  before  the  judge  issuing  the  warrant.  Code, 
§292. 

2.  Affidavit  to  obtain  warrant.  The  facts  and  circumstances 
showing  the  right  of  the  creditor  to  the  warrant  for  the  arrest  of 
his  debtor  should  be  set  out  in  the  affidavit  on  which  the  appli- 
cation for  the  warrant  is  based.  The  Code  provides  that  the 
warrant  may  issue  upon  proof,  by  affidavit  or  otherwise,  to  the 
satisfaction  of  the  judge  that  there  is  danger  of  the  debtor's 
leaving  the  State,  or  concealing  himself,  and  that  he  has  prop- 
erty which  he  unjustly  refuses  to  apply  toward  the  satisfaction 
of  the  judgment.  Code,  §  292.  The  statute  requires  that  there 
shall  he  proof  of  the  facts  authorizing  the  issuing  of  the  warrant, 
and  while  it  need  not  necessarily  be  in  the  form  of  an  affidavit, 
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it  must  be  of  such  a  character  as  to  furnish  evidence,  which,  in 
the  judgment  of  the  oflBcer,  amounts  to  proof  of  the  charge,  and 
the  proper  practice  is  to  embody  the  proof  in  the  form  of  an 
affidavit.  Yredenburgh  v.  Hendricks,  17  Barb.  179 ;  Broadhead 
V.  McConnell,  3  id.  175, 

Affidavit  to  obtain  warrant. 
{Title  of  cause.) 

OOTTNTy   OF  PuLTON',  SS.  / 

Henry  Gross,  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  in  the  above-entitled  action ;  that 
judgment  therein  was  recovered  and  perfected  in  his  favor  and 
against  John  Smith,  the  above-named  defendant,  on  the  day 
of  ,18  ,  for  dollars  and  cents  damages,  and 
$  costs,  and  that  the  said  judgment  was  docketed  and  the 
judgment-roll  therein  filed  in  the  office  of  the  clerk  of  the  county 
of  Fulton,  on  that  day. 

II.  That  an  execution  against  the  property  of  the  said  John 
Smith  was,  on  the  day  of  ,18  ,  duly  issued  upon 
said  judgment,  and  delivered  to  the  sheriff  of  the  county  of 
Fulton  where  the  said  John  Smith  then  resided,  and  where  he 
now  resides  (that  the  said  sheriff  has  duly  returned  the  said 
execution          unsatisfied),  and  that  the  said  judgment  remains 

unpaid  and  unsatisfied. 

III.  And  the  deponent  further  says,  that  he  has  reason  to 
believe,  and  does  believe,  that  there  is  danger  of  the  said  debtor's 
absconding  and  going  beyond  the  reach  of  the  process  of  this 
court,  or  without  this  State,  and  that  such  belief  is  founded  upon 
the  following  facts  {here  set  out  the  facts). 

IV.  And  the  deponent  further  says,  that  the  said  John  Smith 
has  property  which  he  has  unjustly  refused  to  apply  to  the  said 
judgment.    That  said  property  consists  of  {state  what.) 

Subscribed  and  sworn  before  me,  |  Henet  Gkoss. 

this  day  of  ,  187  .  f 

MoIntyee  Feasee, 

County  judge  of  Fulton  County. 

3.  By  whom  issued.  It  will  be  noticed  that  the  proceeding 
against  the  debtor  by  warrant,  under  the  third  subdivision  of 
section  292,  is  an  alternative  proceeding  to  the  two  preceding  it. 
This  third  subdivision  does  not,  like  the  first  and  second,  specify 
which  judge  may  take  cognizance  of  the  case,  but,  as  the  warrant 
issues  instead  of  the  order,  under  either  of  the  two  former  sub- 
divisions, it  was  no  doubt  intended  that  the  warrant  should  be 
issued  by  the  same  judge  who  would  have  had  jurisdiction  to 
issue  the  order  requiring  the    debtor's    attendance,  had  that 
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remedy  been  chosen.  Thus,  if  the  execution  has  been  issued  to 
the  proper  county  and  returned  unsatisfied^  any  judge  who 
would  have  jurisdiction  to  issue  an  order  requiring  the  attend- 
ance of  the  judgment  debtor,  under  the  first  subdivision  of  section 
292,  may,  on  proper  proof  of  the  jurisdictional  facts,  issue  the 
warrant  for  the  debtor's  arrest.  So  where  the  execution  has 
been  issued,  tut  not  returned,  and  the  facts  will  authorize  an 
order  for  the  examination  of  the  debtor  under  the  second  subdi- 
vision, then,  on  proof  of  the  additional  facts  required,  any  judge 
authorized  to  issue  the  order  may  issue  the  warrant. 

A  justice  of  the  supreme  court,  in  an  action  pending  therein, 
has  authority,  at  chambers,  to  issue  a  warrant  for  the  arrest  of  a 
judgment  debtor  residing  in  the  same  judicial  district,  but  in  a 
county  different  from  that  in  which  the  judge  resides.  Wilson  v. 
Andreios,  9  How.  39. 

4.  Contents  of  warrant.  The  warrant  for  the  arrest  of  the 
judgment  debtor  should  contain  the  usual  recitals  of  jurisdic- 
tional facts,  and  should  require  the  sheriff  of  any  county  where 
such  debtor  may  be  to  arrest  him,  and  bring  him  before  the 
judge  issuing  the  warrant.     Code,  §  292. 

Warrant  to  arrest  judgment  debtor. 

{Title  of  cause.) 
The  People  op  the  State  op  New  Yoek 

To  tTie  sheriff  of  the  county  of  Fulton : 

An  execution  having  been  issued  against  the  property  of  the 
above  named  defendant  to  the  sheriff  of  the  proper  county,  upon 
the  judgment  in  this  action  (and  returned  unsatisfied),  and  it 
appearing  by  the  affidavit  of  and         that  the  said  defend- 

ant has  property  which  he  unjustly  refuses  to  apply  toward  the 
satisfaction  of  the  said  judgment,  and  it  appearing  also  by  the 
affidavit  of  that  there  is  danger  of  the  said  defendant's 

absconding,  therefore,  you  are  hereby  required  forthwith  to 
arrest  the  said  defendant,  and  to  bring  him  before  me  to  be  dealt 
with  according  to  law. 

Witness  my  hand,  this  day  of  ,  187    . 

{Signature  of  judge.) 

5.  Proceedings  thereon.  Upon  being  brought  before  the  judge, 
the  debtor  may  be  examined  on  oath,  and  if  it  then  appears  that 
there  is  danger  of  his  -leaving  the  State,  and  that  he  has  property 
which  he  has  unjustly  refused  to  apply  to  such  judgment,  he 
may  be  ordered  to  enter  into  an  undertaking,  with  one  or  more 

Vol.  IV.— 19 
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sureties,  that  he  will,  from  time  to  time,  attend  before  the  judge  as 
he  shall  direct,  and  that  he  will  not,  during  the  pendency  of  the 
proceedings,  dispose  of  any  portion  of  his  property  not  exempt 
from  execution.  Code,  §  293.  In  default  of  entering  into  such 
undertaking,  he  may  be  committed  to  prison  by  warrant  of  the 
judge  as  for  a  contempt.  lb.  It  is  well  to  notice  here  an  import- 
ant omission,  the  warrant  may  issue  when  there  is  danger  of  the 
debtor's  leaving  the  State  "or  concealing  himself,"  but  the 
latter  clause  is  left  out  of  that  part  of  the  section  which  refers  to 
his  being  brought  before  the  judge.  And  whether  the  debtor 
could  be  held  if  it  should  appear  that  there  was  no  danger  of 
his  leaving  the  State,  though  there  was  danger  of  his  concealing 
himself,  is  a  question  not  yet  decided. 

The  literal  reading  of  the  portion  of  the  section  under  which  a 
warrant  of  arrest  may  issue  would  make  the  oath  and  examination 
of  the  judgment  debtor  himself  the  only  means  of  proving  the 
facts  upon  which  the  warrant  is  grounded  ;  but  the  whole  section 
should,  upon  a  question  of  this  kind,  be  construed  together  and 
proof  of  the  facts  taken,  as  in  other  cases,  by  the  evidence  of 
witnesses  and  the  proof  of  circumstances. 

The  order,  which  requires  the  undertaking  to  be  given,  is  made 
by  the  judge  upon  the  judgment  debtor's  being  brought  before 
him,  and  after  it  appears  that  there  is  danger  of  his  leaving  the 
State,  and  that  he  has  property  which  he  unjustly  refuses  to 
apply  to  the  satisfaction  of  the  judgment  under  which  the  pro- 
ceedings are  had.  Such  order  is  substantially  in  the  following 
form :  ' 

(Title  of  the  cause.) 

The  defendant  in  this  action,  Kichard  Roe,  having  been  arrested 
upon  a  warrant  issued  by  me  in  proceedings  supplementary  to 
execution  upon  the  judgment  in  the  above  action,  and  brought 
before  me  pursuant  to  section  292  of  the  Code  of  Procedure,  and 
it  appearing  to  me,  after  an  examination  on  oath  of  the  said 
defendant,  that  there  is  danger  of  his  leaving  the  State,  and  that 
he  has  property  to  the  value  and  amount  of  two  hundred  and 
fifty  dollars,  which  he  has  unjustly  refused  to  apply  to  the  satis- 
faction of  said  judgment,  I  do  hereby  order  and  require  the  said 
defendant,  Richard  Roe,  to  enter  into  a  written  undertaking  with 
(one  or  more)  sufficient  sureties  pursuant  to  the  provisions  of 
such  section,  to  be  approved  by  me,  and  that  in  default  of  his  so 
domg,  he  be  committed  to  prison  by  warrant  as  for  a  contempt. 

-rx  i  -■  ,r„  C.  R.  Ingalls, 

Dated  (Trot,  N.  Y.,  May,  1874.)  Jus.  Slop.  Court. 
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(SUPREME)  COURT. 

John  Doe  | 

agst.  V 

Eichard  Roe.  \ 


Whereas,  the  above  named  defendant,  Richard  Roe,  has  been 
arrested  in  proceedings  supplementary  to  execution,  upon  the 
judgment  heretofore  recovered  in  the  above  entitled  action,  or 
otherwise,  against  him,  and  in  favor  of  the  said  plaintiff,  John 
Doe,  for  (one  hundred  and  twenty  dollars)  damages  and  costs, 
by  the  sheriff  of  the  county  of  (Rensselaer),  upon  a  warrant 
issued  by  the  Hon.  (C.  R.  Ingalls,  one  of  the  justices  of  the 
supreme  court),  and  brought  before  the  said  justice  (or  before 
the  Hon.  [Piatt  Potter],  a  justice  of  the  said  court  before  whom 
the  said  proceedings  were  continued) ;  And,  whereas,  the  said 
justice  has  ordered  said  defendant,  Richard  Roe,  after  an  exam- 
ination of  him  on  oath,  to  enter  into  the  undertaking  required 
by  law  in  such  proceedings,  by  warrant,  or  in  default  thereof 
that  he  be  committed  to  prison  as  for  contempt. 

Now,  THEREFORE,  we,  the  said  (Richard  Roe)  defendant, 
(James  Smith),  of  No.  (25  Washington  street),  in  (the  city  of 
Troy),  and  (John  Brown),  of  No.  (37  Jefferson  street)  in  (the  same 
city),  do  undertake,  pursuant  to  section  2iJ2  of  the  Code  of  Pro- 
cedure, under  which  the  said  proceedings  above  mentioned  are 
had,  that  the  said  (Richard  Roe)  will  attend  from  time  to  time 
before  said  justice  (or  the  justice  duly  continuing  the  same),  as 
said  justice  shall  direct  and  appoint  during  the  pendency  of  the 
said  proceedings  supplementary  to  execution,  and  that  he  will 
not,  during  such  pendency,  dispose  of  any  portion  of  his  prop- 
erty not  exempt  from  execution.  (It  would  be  advisable  to  add 
at  the  end  Of  this  the  clause :)  "And  in  case  of  default  on  the 
part  of  the  said  Richard  Roe  we  promise  and  agree  to  pay 
all  costs  and  damages  which  the  plaintiff  above  named  may  be 
subjected  to  in  consequence  thereof). 

Dated  (Troy,  N.  Y.,  April     ),  1874. 

Richard  Roe, 
James  Smith, 
John  Brown. 
State -OF  New  York,  )       , 
^  (Rensselaer)  county.    ) 

(James  Smith)  and  (John  Brown),  being  severally  duly  sworn, 
say,  and  each  for  himself  says,  that  he  is  a  resident  and  free-, 
holder  (or  householder)  within  this  State,  and  is  worth  the  sum 
of  (five  hundred)  dollars,  (the  justification  should  be  an  amount 
double  the  value  of  the  property  which  it  is  alleged  that  the 
defendant  unjustly  refuses  to  apply  to  the  satisfaction  of  the 
judgment  upon  which  the  proceedings  are  being  had),  over  and 
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above  all  his  debts  and  liabilities,  and  property  exempt  from 
levj  and  sale  on  execution. 

James  Smith, 
John  Bbown. 
Sworn  before  me,  April  1,  187(4). 

John  W.  Alger, 

Notary  Public,  Troy,  N.  Y. 

State  of  New  Yoek,  ) 
(Rensselaer)  county,     j       ' 

On  this  (first)  day  of  (April),  187(4),  before  me  personally 
appeared  (James  Smith  and  John  Brown),  to  me  known  to  be  the 
same  persons  named  in,  and  who  executed,  the  foregoing  under- 
taking, and  they  duly  acknowledge  that  they  executed  the  same. 

JoHK  W .  Algee, 

Notary  Public,  Troy,  N.  Y. 

The  undertaking  should  be  indorsed  with  the  approval  of  the 
j  udge,  as  usual,  both  as  to  the  form  and  as  to  the  sufficiency  of 
the  sureties. 

h.  Subposnaing  witnesses.     Witnessses  may  be  required  to 
appear  and  testify,  in  proceedings  supplementary  to  execution 
had  under  chapter  2  of  title  9  of  the  Code,  in  the  same  manner 
as  upon  the  trial  of  an  issue.     Code,  §  295.    Under  this  section 
a  witness  may  be  compelled  to  answer  fully  and  completely  all 
questions  put  to  him  touching  the  matter  under  investigation. 
It  is  no  excuse  from  answering  that  he  sets  up  a  claim  to  the 
property  sought.     Tompkins  Co.  Bank  v.  Trapp,  21  How.  17 ; 
Sand/ord  v.  Carr,  2  Abb.  462.    Where  property  has  been  trans- 
ferred by  the  j  udgment  debtor  to  persons  who  are  examined  as  wit- 
nesses, such  witnesses  are  bound  to  answer  all  questions  touching 
the  transfer,  and  as  to  any  information  bearing  upon  the  question, 
such  as  the  nature  of  the  consideration,  whether  honest  or  fraud- 
ulent, and  if  they  refuse  to  answer  they  may  be  punished  for  con- 
tempt.    Such  an  examination  is  not  limited  by  section  299  of 
the  Code.  LatTirop  v.  Olapp,  40  N.  Y.  (1  Hand)  328.    The  proper 
mode  of  obtaining  the  attendance  of  a  witness,  upon  a  hearing 
in  supplementary  proceedings,  is  by  a  subpoena  issued  "out  ot 
the  court  where  the  judgment  was  obtained,  and  a  disobedience 
»to  such  a  subpoena  must  be  tried  and  punished,  by  that  court. 
Thus,  where  a  judgment  was  rendered  in  the  supreme  court, 
and  in  proceedings  supplementary  to  execution  had  thereon,  a 
witness  who  was  subpoenaed  and  had  disobeyed  the  same,  it 
was  held  that  he  could  not  be  punished  by  the  county  judge 
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before  whom  the  proceedings  were  pending,  for  such  diso- 
bedience. People  ex  rel.  Brunett  v.  Butcher,  3  Abb.  N.  S.  151. 
A  person  attending  an  examination  in  supplementary  proceed- 
ing as  a  witness,  is  entitled  to  the  payment  of  the  same  fees  as 
are  allowed  witnesses  in  other  cases  by  Laws  1840,  chapter  386, 
section  8,  and  he  is  not  bound  to  testify  unless  such  fees  are 
tendered  to  him.  He  must,  however,  look  to  the  party  calling 
him  for  his  fees.     Davis  v.  Turner,  4  How.  190. 

i.  Compelling  attendance  of  party  or  witness.  The  proceed- 
ings to  compel  the  attendance  of  a  party  or  witness,  in  pro- 
ceedings supplementary  to  execution,  in  case  of  a  refusal  to 
attend,  are  by  an  application  to  punish  him  for  a  contempt, 
which  sul)ject  is  specially  discussed  in  a  subsequent  section. 
See  post,  §  7  of  this  article. 

j.  Effect  of  the  non-attendance  of  the  judgment  creditor. 
The  failure  of  a  judgment  creditor  to  attend  upon  the  return 
day  of  the  order,  or  upon  a  subsequent  day  to  which  the  pro- 
ceedings have  been  regularly  adjourned,  has  the  effect  of  dis- 
continuing the  proceedings  as  absolutely  as  if  they  had  been 
terminated  by  order  of  the  judge  under  whose  authority  they 
were  allowed.  Squire  v.  Young,  1  Bosw.  690.  See  Carter  v. 
Clarke,  7  Rob.  490  ;  De  Comeau  v.  People,  id.  498.  And  when 
the  jurisdiction  of  the  proceeding  has  been  thus  lost  by  a  failure 
of  the  creditor  to  appear,  it  cannot  be  regained  by  any  subse- 
quent order  based  on  the  original  order  for  examination.  The 
creditor's  proper  course  is  to  obtain  a  new  order,  on  an  affidavit 
conforming  to  the  Code,  and  excusing  his  previous  neglect  or 
default.    Squire  v.  Young,  1  Bosw.  690. 

But  the  failure  of  the  judge  or  of  the  execution  creditor  to  be 
present  at  the  place  appointed  for  the  examination,  at  the  precise 
time  fixed  in  the  order,  will  not  justify  the  judgment  debtor  in 
leaving  or  in  treating  the  proceedings  as  abandoned.  A  reason- 
able time  must  be  allowed  for  the  judge  to  reach  his  office  and 
for  the  plaintiff  to  appear.  Reynolds  v.  McElhone,  20  How.  454. 

The  usual  practice,  in  cases  of  the  non-attendance  of  either  the 
judge,  referee,  judgment  creditor,  debtor  or  other  person,  is  to 
wait  an  hour  for  the  absent  one  to  arrive.  And  it  is  probable 
that  the  court  would  not,  upon  the  one  hand,  if  the  creditor 
arrived  at  the  place  appointed,  vnthin  an  hour  of  the  time 
appointed,  regard  the  proceedings  as  abandoned  or  discontinued, 
or  upon  the  other  punish,  for  contempt  in  not  appearing,  if  a 
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party  ordered  so  to  do  appeared  within  an  hour  of  the  time 
appointed  for  such  appearance. 

■  k.  Mode  of  examination  and  its  extent.  All  the  examinations 
and  answers  in  proceedings  supplementary  to  execution,  are 
required  to  be  upon  oath,  except,  that  where  a  corporation  answers, 
the  answer  must  be  on  the  oath  of  an  officer  of  the  corporation. 
Code,  §  296.  The  Code  declares  that  no  person  shall,  on  an 
examination  in  supplementary  proceedings,  be  excused  from 
answering  any  question  on  the  ground  that  his  examination  wUl 
tend  to  convict  him  of  the  commission  of  a  fraud,  but  that  his 
answers  shall  not  be  used  as  evidence  against  him  in  any  crimi- 
nal proceeding  or  prosecution.  It  also  declares  that  no  person 
shall  be  excused  from  answering  any  question  on  tie  ground 
that  he  has,  before  the  examination,  executed  any  conveyance, 
assignment  or  transfer  of  his  property  for  any  purpose,  but  pro- 
vides that  his  answers  cannot  be  used  again  in  alike  prosecution 
or  proceeding.  Code,  §  292.  The  object  of  these  proceedings, 
as  has  been  before  stated,  is  to  give  the  creditor  a  full  and  search- 
ing examination  of  the  debtor,  concerning  the  amount  and  con- 
dition of  his  property,  as  well  as  any  disposition  he  has  made 
or  attempted  to  make  of  the  same.  Questions  may  be  asked 
therefore  without  any  restriction  as  to  what  disposition  has  been 
made  of  the  debtor's  property.  Forbes  v.  Willard.  37  How.  193 ; 
S.  C,  54  Barb.  620.  Every  question  in  regard  to  transfers  or 
assignments,  their  nature,  character  and  consideration,  may  be 
gone  into  and  are  proper  in  an  examination  in  these  proceedings. 
LathropY.  Clapp,  40  N.Y.  (1  Hand)  328.  Every  question  which 
tends  to  throw  light  upon  the  condition  of  the  debtor's  property 
bound  by  the  execution  is  pertinent.  Leroy  v.  Halsey,  1  Duer, 
589  ;  S.  C,  1  Code  R.  N.  S.  275  ;  11  N.  Y.  Leg.  Obs.  252. 

The  same  rules  are  applicable  to  both  party  and  witnesses  as 
to  the  extent  and  thoroughness  of  the  examination.  lb.  It  may 
be  said  generally  that  an  examination  in  these  proceedings  is  in 
the  nature  of  a  cross-examination,  and  the  extent  of  the  inquiry 
as  to  the  property  of  the  judgment  debtor,  and  matters  collateral 
thereto,  is  unlimited.  The  creditor  need  not  examine  the  debtor 
at  all,  unless  he  chooses,  but  may  confine  the  proceedings  to  the 
examination  of  witnesses  only,  and  base  the  subsequent  orders 
upon  their  answers.    Graves  v.  Lake.,  12  How.  33. 

I.  Appearance  hy  counsel.  The  judgment  debtor,  upon  his 
own  examination,  is  entitled  to  appear  by  counsel,  and  have  his 
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advice  in  framing  his  answers  to  the  the  questions  put  to  him. 
Corning  v.  TooTcer,  5  How.  16.  A  witness,  not  a  party  to  the 
proceedings,  is  not  entitled  to  counsel.  lb.  Where  a  thu-d  party 
indebted  to  the  judgment  debtor,  is  examined  under  section  294 
of  the  Code,  he  is  entitled  to  appear  therein  by  counsel.  De- 
Comeau  v.  People.  7  Rob.  498.  In  proceedings  under  this  section, 
a  judgment  debtor  is  not  a  party,  where  they  are  held  indepen- 
dently of  proceedings  against  him,  and  he  is  not  entitled  to 
appear  therein  by  counsel.  lb. 

7/1.  Adjournments.  It  is  the  usual  practice  for  the  judge  or 
referee  holding  the  examination  in  supplementary  proceedings, 
to  allow  as  many  adjournments  as  he  deems  proper,  without 
regard  to  the  consent  of  either  of  the  parties.  The  officer  may, 
of  course,  allow  adjournments  on  consent  of  the  parties,  when- 
ever a  proper  case  is  shown  for  delay. 

But  while  it  is  the  usual  practice  to  allow  adjournments  with- 
out the  consent  of  the  judgment  debtor,  it  is  contrary  to  the  only 
reported  decision  on  the  subject,  which  holds  that  a  county 
judge  has  no  power  to  adjourn  these  proceedings  from  time  to 
time  without  the  consent  of  the  party  against  whom  the  proceed- 
ing is  had.  People  ex  rel.  Williams  v.  Hulburt,  5  How.  446  ; 
S.  C,  1  Code  R.  N.  S.  75 ;  9  N.  Y.  Leg.  Obs.  245.  See  Carter  v. 
ClarTce,  1  Rob.  490. 

In  all  cases  a  failure  to  continue  the  proceedings  by  regular 
adjournments  is  fatal  to  jurisdiction.  Squire  v.  Young,  1 
Bosw.  690  ;  Carter  v.  Clarice,  1  Rob.  490 ;  BeComeau  v.  People, 

id.  498. 

A  judge  or  referee  should  not  refuse  an  adjournment  when  it 
is  requested  by  the  party  who  is  to  be  examined,  if  a  good 
reason  is  given  for  desiring  the  indulgence.  Ill-health  or 
extreme  mental  excitement  is  a  good  ground  for  postponing  the 
examination,  and  a  judge  or  referee  will  never  put  a  party  in 
peril  by  compelling  an  examination  under  circumstances  of 
danger  to  health  or  intellect.  But,  should  a  referee  unjustly  and 
arbitrarily  refuse  a  postponement,  the  remedy  of  the  party  is  by 
withdrawing  from  the  examination,  and  presenting  the  facts  of 
the  case  to  the  judge,  on  the  application  of  the  creditor  for  an 
attachment  for  contempt.  Mason  v.  Lee,  23  How.  466.  See 
Allen  V.  Starring,  26  How.  57. 

An  adjournment  by  consent  of  the  debtor's  attorney  will  be 
binding  upon  the  debtor.    ParTcer  v.  Hunt,  15  Abb.  410,  note. 
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n.  Re-opening  of  examination.  After  an  examination  has  been 
once  had.  and  closed,  it  cannot  be  re-opened  and  proceeded  with 
except  upon  a  new  state  of  facts,  and  by  order  of  the  court  or 
or  judge.  Carter  v.  ClarJce,  7  Rob.  43  ;  Orr^s  Case,  2  Abb.  457; 
Ooodall  V.  Demarest,  2  Hilt.  534. 

0.  Vacating  proceedings.     If  the  order  upon  which  supple- 
mentary proceedings  are  had  appears  to  have  been  improvidently 
granted,  or  to  have  been  issued  upon  an  insufficient  affidavit, 
the  judge,  at  chambers,  before  whom  such  order  is  returned, 
may  vacate  it  on  motion  of  the  summoned  party.     Courtois  v. 
Harrison,  1  HUt.  109  ;  S.  C,  3  Abb.  96;  12  How.  359.    As  an 
order  in  supplementary  proceedings  is  granted  ex  parte,  the 
judge  who  made  it  may  vacate  it  at  any  time  without  notice  to 
the  opposite  party ;  or  it  may  be  vacated  by  any  other  judge  upon 
the  proper  notice.    Code,  §  324.    The  order  in  these  proceedings 
cannot  be  vacated  upon  the  ground  of  the  irregularity  of  the 
judgment,  as  the  merits  of  the  action  in  which  the  judgment 
was  recovered  cannot  be  thus  brought  in  question.     O  Neil  v. 
Martin,  1  E.  D.  Smith,  404.     A  discharge  in  insolvency  under 
the  two-third  act,  subsequent  to  the  recovery  of  the  judgment,  is 
a  good  ground  to  vacate  the  order  and  end  the  proceedings,  and 
the  court  cannot  review  the  validity  of  such  discharge  upon  a 
motion  to  vacate.     Smith  v.  Paul,  20  How.  97.    And  by  parity 
of  reasoning  a  discharge  of  the  judgment  debtor  in  bankruptcy, 
under  the  United  States  bankrupt  act,  would,  if  obtained  after 
the  recovery  of  a  judgment,  be  a  good  bar  to  supplementary 
proceedings  instituted  thereon.     In  the  old  action  by  creditor's 
bill,  the  court  could  not  review  the  question  of  regularity  in  the 
execution  {Sandford  v.  Sinclair,  8  Paige,  373),  and  therefore  it 
is  assumed  that  it  cannot  do  so  on  a  motion  to  vacate  the  order 
in  supplementary  proceedings  ;  but  of  this  there  may  be  a  ques- 
tion, as  the  whole  right  to  institute  supplementary  preceedmgs 
depends  upon  the  execution.  And  since  they  cannot  be  had  until 
after  the  execution  has  been  issued,  and  should  it  be  so  far 
irregular  as  to  be  a  nullity,  it  would  then  be  void  ;   and  if  void, 
then  of  no  effect,  and  proceedings  supplementary  to  execution 
could  not  be  sustained ;  and  if  this  be  true,   then  it  would 
properly  be  considered  upon  a  motion  to  vacate  the  order.    If, 
however,  there  is  a  mere  irregularity  in  the  execution,  not 
amounting  to  an  absolute  nullity,  it,  cannot  be  attacked  on 
a  motion  to  vacate  or  set  aside  supplementary  proceedings. 
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Union  Bank  of  Troy  v.  Sargeant,  53  Barb.  422;   S.  C,  35 
How.  87. 

p.  Staying  proceedings.  The  judge  before  whom  supplemen- 
tary proceedings  have  been  instituted  and  are  pending,  has 
exclusive  jurisdiction  over  them  until  they  are  finally  disposed 
of,  and  no  other  judge  or  officer  at  chambers  has  any  power  to 
stay  such  proceedings,  by  a  general  order,  upon  terms.  Genesee 
Bank  v.  Spencer,  15  How.  14.  Nor  can  a  county  judge  before 
whom  such  proceedings  are  pending  undetermined,  make  an 
order  staying  proceedings  therein.  Bank  of  Genesee  v.  Spencer, 
15  How.  412,  416,  note.  If  an  appeal  from  a  judgment  has  been 
taken,  and  the  requisite  security  has  been  given  thereon  for  the 
purpose  of  staying  proceedings  on  the  execution,  it  has  the  effect 
to  suspend  proceedings  supplementary  to  execution  thereon, 
though  the  judge  before  whom  such  proceedings  are  pending 
has  no  right  to  dismiss  them  on  that  account,  as  the  exercise  of 
such  a  right  would  be  inequitable.  The  creditor's  lien  is  not 
taken  away  by  the  stay,  although  its  enforcement  is  delayed. 
Oowdrey  v.  Carpenter,  17  Abb.  107 ;  S.  C,  2  Rob.  601.  But  an 
order  staying  proceedings  on  an  execution  will  not  stay  proceed- 
ings supplementary  to  execution.  Lowber  v.  Mayor,  etc.,  of 
New  York,  5  Abb.  268. 

The  court  may,  in  a  proper  case,  stay  proceedings  supple- 
mentary to  execution.  Ritterhand  v.  Maryatt,  12  N".  Y.  Leg. 
Obs.  168. 

q.  Discontinuance.  Proceedings  supplementary  to  execution 
may  be  discontinued : 

1.  By  order  of  the  court,  after  the  examination  of  the  judgment 
debtor  has  been  concluded  ; 

2.  By  order  of  the  judge  before  whom  the  proceedings  are 
pending,  for  good  cause  shown  ; 

3.  By  consent  of  parties  at  any  time  {Carter  v.  Clarke,  7  Rob. 
490);  and 

4.  By  abandonment  of  the  proceedings  by  the  judgment  credi- 
tor. Such  abandonment  may  result  from  his  failure  to  appear 
at  the  day  of  return  or  adjournment,  or  by  his  voluntary  with- 
drawal therefrom.     Squire  v.  Young,  1  Bosw.  690. 

A  discharge  under  the  insolvent  act  of  this  state  operates  as  a 

bar  to  the  proceedings  until  it  has  been  determined  invalid.    But 

to  avail  himself  of  its  benefit,  the  judgment  debtor  must  appear 

and  present  it  on  the  return  day,  or  he  will  be  in  contempt. 

Vol.  IV.— 20 
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Ooursen  v.  Dearborn,  7  Rob.  143.     A  discharge  in  bankruptcy 
ia  of  the  same  efficacy  so  long  as  its  validity  is  unimpeached. 
Section  5.  Examination  of  debtor  of  judgment  debtor. 

a.  Who  may  grant  the  order.  Section  294  of  the  Code  pro- 
vides that  ' '  after  the  issuing  or  return  of  an  execution  against 
the  property  of  the  judgment  debtor,  or  of  any  one  of  several 
debtors  in  the  same  judgment,  and  upon  an  affidavit  that  any 
person  or  corporation  is  indebted  to  liim  in  an  amount  exceeding  ' 
ten  dollars,  the  judge  may,  by  order,  require  such  person  or  cor- 
poration, or  any  member  thereof,  to  appear,  at  a  specific  time  and 
place,  and  answer  concerning  the  same.  The  judge  may  also,  in 
his  discretion,  require  notice  of  such  proceedings  to  be  given  to 
any  party  in  the  action,  in  such  manner  as  may  seem  to  him 
proper."  It  will  be  observed  that  this  latter  section  does  not 
designate  the  officer  by  whom  the  order  may  be  made  except  as 
"the  judge." 

In  order  to  determine  what  officer  was  intended  by  this 
general  designation,  it  is  necessary  to  refer  to  section  292  for 
information  ;  and  it  may  be  stated  generally  that,  where  an 
officer  under  section  292,  is  authorized  to  issue  an  order  for  the 
examination  of  a  judgment  debtor  after  the  return  of  an  execu- 
tion unsatisfied,  the  same  officer  may,  on  due  proof  of  the  facts 
required  by  section  292  and  of  the  additional  facts  required  by 
section  294,  make  an  order  for  the  examination  of  the  debtor  of 
the  judgment  debtor  under  the  latter  section ;  and  where  one 
officer  is  authorized  to  make  an  order,  under  section  292,  for  the 
examination  of  a  judgment  debtor  after  the  issuing  of  an  execu- 
tion and  before  its  return,  he  may  also,  on  proof  of  the  jurisdic- 
tional facts  required  by  that  section  in  such  cases,  and  also  of 
the  additional  facts  required  by  section  294,  issue  an  order  for 
the  examination  of  the  debtor  of  the  judgment  debtor  under  that 
section. 

Taking  section  292  of  the  Code  in  connection  with  section  294, 
it  is  evident  that  a  county  judge  has  no  power  to  make  an  order 
for  the  examination  of  a  third  party  in  proceedings  supplement- 
ary to  execution  upon  a  judgment  recovered  in  the  supreme 
court,  unless  an  execution  has  been  issued  upon  such  judgment 
to  his  county.  Terry  v.  Hultz,  39  How.  169  :  S.  C,  8  Abb. 
N.  S.  109. 

&.  Mode  of  application.  An  application  for  an  order  for  the 
examination  of  a  debtor  of  the  judgment  debtor,  under  section 
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294  of  tlie  Code,  should  be  made  ex  parte  on  an  affidavit,  as  in 
case  of  application  under  section  292. 

c.  Affidavit.  The  affidavit  on  which,  an  application  for  the 
order  is  based,  may  be  made  by  the  party  or  his  attorney.  Miller 
V.  Adams,  52  N.  Y.  (7  Sick.)  409.  It  is  not  necessary  that  the 
affidavit,  when  made  by  an  attorney,  should  show  his  authority 
to  act,  although  proof  of  such  authority  may  be  required.  The 
affidavit  will  be  sufficient  to  confer  jurisdiction  on  the  officer  to 
make  the  order,  if  it  states  that  the  person  whose  examination 
is  desired  has  property  of  the  judgment  debtor  in  his  hands,  or 
is  indebted  to  him,  as  the  deponent  is  advised  and  believes. 
Such  an  affidavit  would  no  doubt  be  held  sufficient,  on  a  direct 
application  to  set  aside  an  order  founded  thereon.  lb.  See 
Lee  V.  Heirherger,  1  Code  R.  38.  If  the  examination  is  claimed 
solely  on  the  ground  that  the  party  has  property  of  the  judg- 
ment debtor,  it  is  not  necessary  to  specify  the  value  of  the  prop- 
erty.    Brett  V.  Browne,  1  Abb.  N.  S.  155. 

A  form  for  an  affidavit,  which  has  been  held  sufficient,  may  be 
found  in  Seeley  v.  Oarrison,  10  Abb.  460.  The  following  form 
is  in  common  use  : 

Affidavit  to  procure  order  to  examine  third  person  as  to  prop- 
erty, etc.,  of  judgment  debtor. 

{Title  of  cause. ^ 

COUNTY   OF 

A.  B.,  being  duly  sworn,  says  that  he  is  ;  that  judgment 

was  recovered  in  this  action  against  C.  D.,  above  named,  on  the 

day  of  ,  18    ,  for  dollars  and  cents  damages 

•  and  $  costs,  and  the  judgment  roll  filed  and  judgment 

docketed  on  that  day  in  the  office  of  the  clerk  of  the  county  of 

;  that  a  transcript  of  said  judgment  was  filed  and  said 

iudgment  docketed  in  the  clerk's  office  of  the  county  of        ,  on 

the  day  of  ,  18     ;  that  an  execution  thereon  against 

the  property  of  the  said  (X  D.  was  issued  and  delivered  on  the 

day  of         ,  187    ,  to  the  sheriff  of  the  county  of         , 

where  said  C.  D.  then  resided  and  still  reside    ,  and  that  such 

execution  has  been  returned  .  .... 

That  E.  F.  has  property  of  said  C.  D.  (specifying  it) ;  (or  is 

indebted  to  said  in  an  amount  exceeding  ten  dollars) ;  that 

said  E.  F.  reside    or  ha    a  place  of  business  at 

Subscribed  and  sworn  to  before  )  {Signature.) 

me,  this  day  of  ,  187    .  \ 

d.  Application,  when  made.  The  application  for  an  order 
for  the  examination  of   a  debtor  of  the  judgment  debtor  may 
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be  made  at  any  time  after  the  execution  has  been  returned 
unsatisfied.  Code,  §  294.  And  except  where  the  execution 
issues  upon  a  judgment  recovered  in  an  action  against  joint 
debtors,  in  which  some  of  the  defendants  have  not  been  served 
with  the  summons  by  which  the  action  was  commenced,  the 
application  may  be  made  and  the  order  obtained  as  soon  as  the 
execution  is  issued,  and  before  its  return.  Gibson  v.  Haggerty, 
37  N.  Y.  (10  Tiif.)  555 ;  S.  C,  6  Trans.  App.  143  ;  Seeley  v.  Gar- 
rison, 10  Abb.  460.  But  where  an  execution  has  issued  against 
joint  debtors  as  above  mentioned,  the  application  cannot  be  made 
or  the  order  obtained  before  the  return  of  the  execution  unsatis- 
fied.   Code,  §  294. 

e.  Order,  form  and  contents  of.  In  many  respects  an  order 
for  the  examination  of  a  debtor  of  the  judgment  debtor  is  simi- 
lar to  an  order  for  an  examination  of  the  debtor  himself,  and  the 
rules  laid  down  on  a  preceding  page,  where  the  form  and  con- 
tents of  such  order  is  explained,  are  equally  applicable  to  orders 
under  section  294  of  the  Code. 

A  form  for  an  order  which  has  been  held  sufficient,  may  be 
found  in  Seeley  v.  Garrison,  10  Abb.  461,  and  is  here  given. 

Order  to  examine  third  party  as  to  property  of  judgment 
debtor  {before  a  judge). 

{Title  of  cause.) 

It  appearing  to  me,  by  affidavit,  on  behalf  of  the  plaintiff, 
that  an  execution  against  the  property  of  A.  B.,  the  defendant 
in  this  action,  has  been  duly  issued  to  the  sheriiF  of  the  proper 
county  upon  the  judgment  herein,  and  that  C.  D.  has  property 
of  the  judgment  debtor ;  (or  is  indebted  to  him  in  an  amount 
exceeding  ten  dollars) ;  I  do  hereby  require  the  said  C.  D.  to 
appear  before  me,  at  ,  on  ,  to  answer  and  be  exam- 

ined concerning  the  same,  and  in  the  mean  time,  and  until  the 
further  order  of  the  court,  the  said  C.  D.  is  hereby  enjoined  and 
restrained  from  making  any  transfer  or  other  disposition  of  the 
property  of  the  said  judgment  debtor,  not  exempt  from  execu- 
tion, and  from  any  interference  therewith,  or  from  doing  any 
act  or  thing  whereby  the  said  plaintiflT  may  lose  preference,  or  be 
damaged  or  hindered  therein. 

Dated 

{Signature  of  judge.) 

But,  as  it  is  customary  to  appoint  a  referee  to  conduct  the 
examination  in  ordinary  cases,  a  form  for  an  order  of  reference 
is  also  given. 
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Order  to  examine  third  person  as  to  property  of  judgment 
debtor  {before  a  referee). 
{Title  of  cause.) 
^  It  appearing  to  me,  by  the  affidavit  of  ,  that  an  execu- 

tion against  the  property  of  ,  the  judgment  debtor    in  this 

action,  has  been  duly  issued  to  the  sheriff  of  the  proper  county, 
upon  the  judgment  herein,  and  returned  unsatisfied,  and  that 
has  property  of  the  judgment  debtor  ,  (or  is  indebted 

to  in  an  amount  exceeding  ten  dollars). 

I  do  hereby  order  and  require  the  said  ,  to  appear  before 

,  who  is  hereby  appointed  a  referee  for  that  purpose, 
at  ,  on  the  day  of  ,  one  thousand  eight  hundred 

and  seventy  ,  to  be  examined  and  answer  concerning  the 

same.     And  the  said  ,  and  the  said  ,  are  hereby  sev- 

erally forbidden  to  pay,  receive,  transfer,  dispose  of,  or  in  any 
way  interfere  with  the  property  of  said  ,  not  exempt  from 

execution,  or  any  debt  due  to  him,  until  further  order  in  the 
premises. 
Dated  the  day  of  ,  187    . 

{Signature  of  judge.) 

{Notice  on  copy  served.) 
To  .     Take  notice  of  an  order  duly  made,  with  a  copy 

whereof  you  are  herewith  served. 

Yours,  etc., 

Attorney  for 

f.  Order,  service  of.  The  order  for  the  examination  of  the 
debtor  of  the  judgment  debtor  having  been  duly  made,  should 
next  be  personally  served  on  the  party  to  be  examined.  The 
service  should  be  personal.  People  ex  rel.  Williams  v.  Hulburt, 
5  How.  446 ;  S.  C,  1  Code  R.  N.  S.  75  ;  9  N.  Y.  Leg.  Obs. 
245.  Any  person  of  suitable  age  and  discretion  may  make  the 
service.  Utica  Oity  Bank  v.  Buell,  9  Abb.  385,  391 ;  S.  C, 
17  How.  498.  The  original  order  should  be  exhibited  to  the 
party  at  the  time  of  service.    Billings  v.  Carver,  54  Barb.  40. 

The  service  of  the  order  takes  the  place  of  the  commencement 
of  a  suit  by  creditor's  bill,  under  the  old  system,  and  gives  the 
plaintiff  in  the  execution  the  priority  of  a  vigilant  creditor,  and 
a  lien  upon  the  equitable  assets  of  the  debtor.  Lynch  v.  John- 
son, 48  N.  Y.  (3  Sick.)  27. 

g.  Notice  to  judgment  debtor.  As  has  been  remarked,  ante, 
section  2,  subdivision  c.  of  this  article,  the  proceedings  under 
section  294  of  the  Code,  are  entirely  independent  of  those  author- 
ized by  section  292  of  the  Code.    They  may  be  instituted  without 
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any  proceeding  being  taken  against  the  judgment  debtor  or  not, 
accordingly  as  the  creditor  may  deem  most  beneficial  to  his  inter- 
ests. Whether  notice  shall  be  given  to  the  judgment  debtor  or 
not,  of  the  proceedings  taken  under  section  294  of  the  Code, 
against  a  third  party,  rests  in  the  sound  discretion  of  the  judge 
granting  the  order  for  the  examination  under  this  section.  Lynch 
V.  Johnson,  48  N.  Y.  (3  Sick.)  27  ;  GKbson  v.  Eaggerty,  37  N.  Y. 
(10  Tiff.)  555;  5  Trans.  App.  143;  Holmes  v.  Jordan,  15  Abb. 
410,  n  ;  Parker  v.  Hunt,  id.  410,  n;  BeComeau  v.  TTie  People, 
7  Rob.  502  ;  Code,  §  294. 

7i.  WJio  may  he  examined.  The  Code  declares,  that  when  it 
shall  appear,  upon  affidavit,  that  any  person  or  corporation  has 
property  of  the  judgment  debtor,  or  is  indebted  to  him  in  an 
amount  exceeding  ten  dollars,  the  j  udge  may  require  such  per- 
son or  corporation,  or  any  officer  or  member  thereof,  to  appear  at 
a  specified  time  and  place,  and  answer  concerning  the  same. 

It  has  been  held  that  a  proceeding  under  section  294  of  the 
Code,  cannot  be  maintained  on  a  judgment  against  a  corpora- 
tion. Sherwood  v.  Buffalo  &  N.  Y.  City  R.  B.  Co.,  12  How.  136- 
See  Hinds  v.  Canandaigua  &  Niagara  Falls  R.  E.  Co.,  10  How. 
487 ;  Morgan  v.  N.  Y.  &  Albany  R.  R.  Co.,  10  Paige,  290 ;  Ham- 
mond v.  Hudson  River  Iron  and  Machine  Co.,  11  How.  29; 
Corning  Y.  MohawJcYalley  Ins.  Co.,  11  id.'  190.  But  this  rule 
has  not  been  held  applicable  where  the  defendant  is  a  foreign 
corporation.  McBride  v.  Farmers'  Bank  of  Salem,  28  Barb. 
476;  S.  C,  7  Abb.  347.  And  the  Code  expressly  allows  the 
examination  of  a  corporation,  or  of  its  officers  or  members  when- 
ever it  is  made  satisfactorily  to  appear  that  such  corporation  has 
property  of  the  judgment  debtor,  or  is  indebted  to  him  in  an 
amount  exceeding  ten  dollars.  Code,  §  294.  See  Lowber  v. 
Mayor,  etc.,  of  N.Y.,1  Abb.  248 :  Curtois  v.  Harrison,  3  id.  96 ; 
S.  C,  12  How.  359 ;  1  Hilt.  110. 

i.  Mode  and  extent  of  examination.  The  Code  makes  no  dis- 
tinction between  proceedings  under  section  292  and  section  294, 
as  to  the  mode  and  extent  of  the  examination.  Code,  §  292.  A 
person  examined  under  section  294,  is  in  effect  a  party  to  the  pro- 
ceeding, and  his  examination  should  be  conducted  in  the  same 
manner  as  that  of  the  judgment  debtor.  The  party  examined  is 
not  entitled  to  a  cross  examination,  but  he  may  have  the  advice 
and  instruction  of  counsel  in  framing  his  answers.  In  its  nature 
and  effect  the  examination  is  an  answer  to  a  complaint,  and  as  it  is 
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taken  orally,  the  party  should  be  allowed  to  make  such  correc- 
tions or  explanations  to  his  statement,  after  it  has  been  signed  by 
him  as  he  may  desire.  These  corrections  should  be  made  in  a  sup- 
plemental statement,  leaving  the  original  unaltered.  Corning  v. 
Tooker,  5  How.  16.  The  judgment  debtor  not  being  a  party  to 
the  proceeding  is  not  entitled  to  appear  by  counsel.  Id. ;  J)e- 
Comeau  v.  People,  7  Rob.  498. 

The  examination  is  in  effect  a  cross-examination  and  leading 
questions  are  allowable.  The  object  of  the  proceeding  is  to  dis- 
cover the  debtor' s  property,  and  any  question  which  does  not 
tend  to  that  effect  is  irrelevant  and  improper.  The  party 
examined  may  refuse  to  answer  any  irrelevant  or  improper  ques- 
tion, but  it  is  at  the  peril  of  being  adjudged  in  contempt,  should 
the  question  prove  to  have  been  relevant  and  proper.  Corning 
V.  TooTcer,  5  How.  16. 

J.  Effect  of  claim  of  title  hy  witness,  or  denial  of  indebtedness. 
The  Code  provides  that  if  a  person  or  corporation  alleged  to  have 
the  property  of  the  judgment  debtor,  or  to  be  indebted  to  him, 
claims  an  interest  in  the  property  adverse  to  him,  or  denies  the 
debt,  such  interest  or  debt  shall  be  recoverable  only  in  an  action 
against  such  person,  or  corporation  by  the  receiver.  But  the 
judge  may  by  order,  forbid  a  transfer  or  other  disposition  of  such 
property  or  interest,  till  a  sufficient  opportunity  be  given  to  the 
receiver  to  commence  the  action,  and  prosecute  the  same  to 
judgment  and  execution.    Code,  §  299. 

In  all  proceedings,  under  section  294  of  the  Code,  if  the  party 
examined  denies  any  indebtedness  to  the  judgment  debtor,  the 
judge  has  no  right  to  proceed  to  examine  whether  such  indebted- 
ness exists  or  not,  and  the  only  mode  of  determining  the  question 
is  by  an  action  brought  by  a  receiver,  in  which  the  rights  of  the 
parties  can  be  determined  in  the  usual  course  of  a  suit  at  law. 
West  Side  Bank  v.  Pugsley,  41  N.  Y.  (2  Sick.)  368 ;  S.  C,  12 
Abb.  N.  S.  28 ;  Hodman  v.  ffenry,  17  N.  Y.  (3  Smith)  482 ; 
Bennett  v.  McGwire,  5  Lans.  183  ;  S.  C,  58  Barb.  625  ;  Teller  v. 
Randall,  40  id.  242  ;  S.  C,  26  How.  155  ;  Barnard  v.  EoUe,  3 
Daly,  373.  The  same  rule  applies  where  the  alleged  property 
of  a  judgment  debtor  is  in  the  hands  of  a  third  person,  who 
claims  title  thereto ;  and  the  judge  has  no  power  to  proceed  and 
try  the  question  of  title,  but  should  appoint  a  receiver,  who  may 
bring  an  action  for  that  purpose.  Crounse  v.  Whipple,  34  How. 
833  :  Bennett  v.  McOuire,  5  Lans.  183  ;  S.  C,  58  Barb.  625  ;  Rod- 
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man  v.  Henry,  Yl  N.  Y.  (3  Smith)  482  ;  Edmonston  v.  McLoud, 
19  Barb.  356  ;  Sherwood  v.  Buffalo  &  New  JorJc  City  R.  R.  Co., 
12  How.  136. 

Ti.  Injunction.  The  party  examined  under  section  294  of  the 
Code  may,  at  the  time  the  order  is  made  for  his  examination,  be 
restrained  from  disposing  of  any  property  he  may  have  of  the 
judgment  debtor's,  or  from  paying  any  debts  due  to  him.  See- 
ley  V.  Garrison,  10  Abb.  460  ;  Be  Comeau  v.  People,  7  Eob.  498. 
And  after  the  person  or  corporation  alleged  to  have  the  property 
of  the  judgment  debtor,  or  to  be  indebted  to  him,  claims  an 
interest  in  the  property,  adverse  to  him,  or  denies  the  debt,  the 
judge  may  by  order,  forbid  a  transfer  or  other  disposition  of 
such  property  or  interest,  till  a  sufficient  opportunity  be  given  to 
the  receiver  to  commence  an  action  to  test  the  question  of  title, 
or  indebtedness,  and  to  prosecute  the  same  to  judgment  and  exe- 
cution. Code,  §  299  ;  People  v.  Mngf,  9  How.  97 ;  King  v. 
FusTca,  1  Duer,  635  ;  Barnard  v.  Kohhe,  3  Daly,  373. 

This  order  may  be  modified  or  dissolved  by  the  judge  granting 
it,  at  any  time,  on  such  security  as  he  may  direct.     Code,  §  299. 

I.  Effect  of  the  death  of  the  judgment  debtor.  Where  a  sole 
defendant  dies,  pending  the  examination  of  a  person  indebted  to 
him,  no  further  proceedings  can  be  had  until  the  representatives 
of  the  deceased  defendant  are  brought  in  as  parties.  Hazewell 
V.  Penman,  13  How.  114 ;  S.  C,  2  Abb.  230. 

m.  Effect  of  a  stay  of  proceedings.  An  order  staying  the 
proceedings  of  the  plaintiff  on  an  execution  issued  by  him,  does 
not  prohibit  him  from  instituting  proceedings  under  section  294, 
for  the  examination  of  a  debtor  of  the  judgment  debtor.  Lowber 
V.  Mayor,  etc.,  of  New  York,  7  Abb.  248. 

But  an  appeal  from  the  judgment  on  which  the  execution 
issued  will,  on  the  requisite  security  being  given,  suspend  pro- 
ceedings supplementary  to  execution,  although  it  does  not  dis- 
miss them.  Cowdrey  v.  Carpenter,  17  Abb.'  107  •  S.  C,  3 
Rob.  601. 

Section  6.  Examination  before  a  referee.  The  Code  provides 
that  the  judge  may,  in  his  discretion,  order  a  reference  to  a 
referee  agreed  upon  by  the  parties,  or  appointed  by  him,  to  report 
the  evidence  or  the  facts,  and  may  in  his  discretion,  appoint 
such  referee  in  the  first  order  or  at  any  time.     Code,  §  300. 

The  language  of  the  Code  makes  the  appointment  of  the  referee 
discretionary  with  the  judge  having  charge  of  the  proceedings. 
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Under  the  practice  adopted  by  the  superior  court  of  New 
York,  a  reference  will  not,  as  a  general  rule,  be  ordered 
against  the  wishes  of  either  party.  The  examination  usually 
proceeds  at  the  chambers  of  the  court,  where  the  justice  can  see 
that  no  injustice  is  done  to  persons  attending  and  examined 
without  counsel,  and  can  also  dispose  of  the  legal  questions  aris- 
ing, to  the  great  saving  of  trouble  and  expense  to  the  parties. 
Whenever  the  parties  agree  to  a  reference,  it  will  be  ordered  as  of 
course.  So,  when  it  becomes  apparent  that  a  difficult  or  pro- 
tracted investigation  must  ensue,  and  the  parties  to  be  examined 
have  counsel,  a  reference  will  be  directed.  Hollister  v.  Spafford, 
3  Sandf.  742 ;  S.  C,  1  Code  R.  N.  S.  120. 

As  to  the  mode  of  conducting  the  examination,  the  Code  pro- 
vides that  the  party  or  witness  may  be  required  to  attend  before 
the  referee,  who  may  thereupon  proceed  to  take  the  examination 
and  certify  it  to  the  judge.  All  the  examinations  and  answers 
must  be  on  oath,  except  when  a  corporation  answers,  the 
answers  must  be  on  the  oath  of  an  officer  of  the  corporation. 
Code,  §  296. 

The  mode  of  procuring  the  attendance  of  witnesses  is  by  a  sub- 
poena issued  out  of  the  court  in  which  the  judgment  was  recovered. 
People  ex  rel.  Brunett  v.  Dutcher,  3  Abb.  N.  S.  151.  The  mode  of 
examination  is  the  same  when  before  a  referee,  as  when  before  a 
judge.  The  referee  has  control  over  the  proceedings  so  far  as 
concerns  adjournments  and  matters  of  that  nature,  but  has  no 
power  to  punish  contempts,  or  to  decide  questions  of  law  raised 
by  the  parties  or  counsel.  Oreen  v.  Bullard,  8  How.  313.  The 
proceedings  are,  in  legal  effect,  before  the  judge  all  the  time,  and 
the  referee  simply  relieves  him  from  taking  the  evidence. 

Order  for  debtor  to  appear  before  referee. 
{Title  of  the  cause.) 

It  having  been  made  to  appear  to  me  by  the  affidavit  of  , 

that  judgment  has  been  recovered  in  this  action  in  favor  of  said 
,  against  the  said  ,  and  that  an  execution  against  the 

property  of  the  said  has  been  duly  issued  to  the  sheriff  of 

the  proper  county,  upon  the  aforesaid  judgment ;  and  that  such 
execution  has  been  returned  by  the  said  sheriff  unsatisfied 

,  and  that  such  judgment  still  remains  unpaid 

as  stated  and  set  forth  in  said  affidavit  ;  I  do  therefore  hereby 
order  that  it  be  referred  to  ,  Esquire,  of  ,  to  examine  the 
said  and  take  answers  on  oath  concerning  property, 

and  to  reduce  such  answers  and  examination      to  writing  ;  and 
Vol.  IY.— 21 
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also  to  examine  on  oath,  such  witnesses  as  may  be  offered  by  the 
respective  parties,  and  reduce  such  examinations  to  writing,  and 
report  such  answers  and  examinations,  and  all  his  proceedings 
under,  and  by  virtue  of  this  order,  to  me,  with  all  convenient 
speed.     And  I  do  hereby  appoint  the  said  a  referee  in  this 

action  for  the  purposes  aforesaid  ; 

And  I  do  also  further  order  and  direct  the  said  to  appear 

before  the  said  referee,  at         ,  in  the  of  ,  on  the 

day  of  187     ,  at  o'  clock  in  the  noon,  to  answer 

before  said  referee  concerning  property  as  aforesaid  ;  and 

for  that  purpose  to  appear  before  the  said  referee,  from  time  to 
time,  as  he  shall  direct  and  appoint ; 

And  the  said  hereby  forbidden  to  transfer,  dispose  of,  or 

in  any  manner  to  interfere  with  any  property,  money,  things  in 
action,  or  equitable  interests  belonging  to  ,  and  not  exempt 
from  levy  and  sale  on  execution,  until  further  order  in  the 
premises. 

Dated  the  day  of  ,  187    .     {Signature  of  judged 

Should  the  judgment  debtor  fail  to  appear  before  the  referee 
on  the  return  day,  or  on  any  day  to  which  the  procfedings  have 
been  regularly  adjourned,  the  referee  certifies  that  fact;  as  also 
a  refusal  to  answer  questions,  to  the  judge,  as  the  foundation  of 
the  proceedings  for  contempt.  The  following  is  a  form  for  such 
certificate : 

{Title  of  the  cause.) 

I,  A.  Gr.  M.,  the  undersigned  referee  named  in  the  annexed 
order,  do  hereby  certify  that  I  attended  at  my  ofiice  named  in 
said  order  on  the  return  thereof,  for  the  purpose  of  taking  the 
examination  of  the  defendant  named  therein.  That,  at  such  time 
and  place,  upon  the  calling  of  said  case,  the  plaintiff  appeared 
therein,  by  W.  C.  F.,  Esq.,  his  attorney,  but  the  defendant  did  not 
appear,  either  in  person  or  by  counsel,  or  present  any  excuse  for 
his  non-attendance,  although  I,  the  said  referee,  and  plaintiff's 
said  counsel  waited  at  said  place  one  hour  after  the  time  appointed 
for  such  appearance. 

{Bate)  A.  G.  M.,  Referee. 

Where  evidence  has  been  taken,  and  the  referee  reports  the 
same,  his  report  is  as  follows  : 

{Title  of  the  cause.) 

To  the  {Hon.  ),  county  judge  of  Fulton  county: 

I,  A.  G.  M.,  pursuant  to  an  order  of  the  Hon.  , 

Fulton    county  judge,    made    in    the    above    entitled   action, 

bearing  date  the  day  of   '  ,   187    ,   and   hereto 

annexed,  by  which  it  was.  referred  to  me  to  certify  and  report 
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the  answers  and  examination  of  the  judgment  debtor  in  sup- 
plementary proceedings  instituted  herein,  do  respectfully  report 
as  follows :  That  I  attended  at  my  office  on  the  several  days 
specified  in  the  annexed  papers,  and  was  attended  by  the  said 
judgment  debtor  and  by  the  counsel  for  the  respective  par- 
ties to_  the  above  action ;  that  I  have  taken  the  examination  of 
the  said  judgment  debtor,  and  of  the  witnesses  produced  before 
me  by  both  parties,  which  examination  and  evidence,  and  the 
exhibits  and  the  whole  of  the  same  are  hereto  annexed,  and  form 
a  part  of  this  report.  AU  of  which  is  respectfully  submitted. 
{Date.)  {Signature  of  referee.) 

It  is  good  practice  to  have  the  evidence  subscribed  by  the  per- 
son giving  it,  as  it  can  then  be  corrected,  if  erroneous,  in  any 
respect,  before  it  is  submitted  to  the  court  or  judge.  Whenever 
other  facts  are  to  be  reported,  the  form  of  the  report  will,  of 
course,  vary  in  accordance  with  the  circumstances  of  each  case. 

Section  7.  Contempt. 

a.  WTiat  acts  are  deemed  contempts.  The  Code  provides  that 
if  any  person,  party  or  witness  disobey  an  order  of  the  judge  or 
referee,  duly  served,  such  person,  party  or  witness  may  be  pun- 
ished by  the  judge  as  for  a  contempt.     Code,  §  302. 

Under  these  provisions,  a  third  person,  who  has  been  duly 
served  with  an  order  to  appear  and  be  examined  before  a  judge, 
in  proceedings  supplementary  to  execution,  may  be  punished 
as  for  a  contempt,  in  case  of  his  refusal  to  attend.  Miller  v. 
Adams,  52  N.  Y.  (7  Sick.)  409.  So,  where  goods  or  specific 
moneys  belonging  indisputably  to  the  judgment  debtor  are  in 
the  hands  of  a  third  person,  a  refusal  to  deliver  them  over  as 
ordered  is  a  willful  contempt,  and  may  be  punished  as  such. 
West  Side  Bank  v.  Pugsley,  47  N.  Y.  (2  Sick.)  368  ;  12  Abb.  N. 
S.  28. 

An  oral  order  by  a  referee,  recLuiring  a  witness  to  answer  a 
proper  question,  may  be  enforced,  by  process  for  contempt. 
Lathrop  v.  Clapp,  40  N.  Y.  (1  Hand)  328. 

So  the  violation  of  an  injunction,  forbidding  the  transfer  and 
disposition  of  the  property  of  the  judgment  debtor,  may  be 
punished  as  a  contempt.    See  ante,  p. 

h.'  Requisites  of  service.  Due  service  of  an  order  in  supple- 
mentary proceedings  is  made  a  condition  precedent  to  the  right 
to  an  order  adjudging  any  person  in  contempt  for  disobedi- 
ence thereto.  Code,  §  302 ;  De  Witt  v.  Dennis,  30  How.  131. 
By  due  service  must  be  understood  personal  service,  which  can 
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be  regularly  made  only  by  exhibiting  to  the  person  served  the 
original  order  of  the  judge.    Billings  v.  Carver,  54  Barb.  40. 

Where  a  witness  refuses  to  answer  a  proper  cLuestion  in  pro- 
ceedings supplementary  to  execution,  it  is  not  necessary  that 
the  referee,  before  whom  the  examination  is  conducted,  should 
make  an  order  in  writing  requiring  an  answer,  and  have  it  form- 
ally served  upon  the  witness  as  a  foundation  upon  which  to 
base  proceedings  for  contempt.  If  the  referee  orally  directs  the 
witness  to  answer  a  proper  question,  that  will  be  a  sufficient 
service  of  the  order  under  section  302  of  the  Code.  Lafhrop  v. 
Clapp,  40  N.  Y.  (1  Hand)  328. 

c.  ■  Who  may  punish  for  disobedience.  Section  302  of  the 
Code  impliedly  denies  the  existence  of  the  necessary  povs^er  in 
the  person  of  a  referee  to  punish  for  contempt  in  supplementary 
proceedings.  The  Code  provides  that  disobedience  to  an  order 
"  may  be  punished  by  the  judge."     Code,  §  302. 

A  county  judge,  who  has  jurisdiction  to  make  an  order  for  the 
examination  of  a  third  person,  in  proceedings  supplementary  to 
execution,  has  ample  authority  to  enforce  obedience  to  the 
order  by  process  for  contempt.  Miller  v.  Adams,  52  N.  Y. 
(7  Sick.)  409.  And  where  the  judge  before  whom  the  proceed- 
ings have  been  commenced  has  gone  out  of  office  before  their 
termination,  they  may  be  continued  by  his  successor  in  office. 
Holstein  v.  Bice,  24  How.  135  ;  S.  C,  15  Abb.  307.  It  is  not 
necessary  that  the  proceedings  to  punish  a  person  for  disobedi- 
ence of  an  order  made  in  supplementary  proceedings  should 
be  instituted  before  the  same  judge  who  made  the  order.  The 
process  for  contempt  may  be  issued  by  another  judge,  or  by  the 
court  itself.  People  Y.Kelly,  22  How.  309  ;  S.  C,  13  Abb.  459 ; 
Hilton  V.  Patterson,  18  id.  245  ;  Wicker  v.  Dresser,  13  How.  331 ; 
S.  C,  4  Abb.  93;  Dresser  v.  Van  Pelt,  15  How.  19  ;  6  Duer,  687; 
Lathrop  v.  Olapp,  40  N.  Y.  (1  Hand)  328.  See  Shepherd  v.  Dean, 
13  How.  173  ;  S.  C,  3  Abb.  424 ;  People  ex  rel.  Oeery  v.  Br  en- 
nan,  45  Barb.  344. 

A  county  judge  has  no  authority  to  punish,  as  for  a  contempt, 
a  disobedience  to  a  subpcBna  issued  from  the  supreme  court  and 
tested  in  the  name  of  one  of  its  justices.  Nor  can  he  punish, 
as  for  a  contempt,  a  disobedience  to  a  subpcsna  issued  and 
signed  by  Mm,  where  the  action  in  which  the  proceedings  are 
instituted  was  commenced  in  the  supreme  court.  A  refusal  to 
attend  as  a  witness  before  a  county  judge,  in  proceedings  sup- 
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plementary  to  execution,  can  be  punished  as  a  contempt  only 
wliere  tlie  witness  has  been  served  with  a  subpoena  issued  out  of 
the  court  in  which  the  judgment  was  obtained,  and  it  is  only  that 
court  which  can  punish  the  contempt.  People  ex  rel.  Brunett  v. 
Butcher,  3  Abb.  N.  S.  151. 

d.  Papers  on  wMcTi  to  apply.  The  character  and  contents  of 
the  papers  on  which  to  apply  for  process  for  contempt  will,  of 
course,  depend  upon  the  character  of  the  offense  which  makes  the 
proceeding  necessary.  It  should  appear  from  the  moving  papers 
that  the  order  which  the  person  proceeded  against  has  disobeyed 
is  one  that  the  judge  was  authorized  to  make,  and  that  it  was 
duly  served.  The  mode  of  service  should  be  stated.  De  Witt  v. 
Dennis,  30  How.  131.  Where  the  application  for  an  attachment 
is  based  on  a  refusal  to  appear  and  testify  in  obedience  to  an 
order,  the  fact  that  the  party  failed  to  appear,  need  not  be  shown 
where  the  officer  to  whom  the  application  is  made  has  judicial 
knowledge  of  the  default.  Miller  v.  Adams,  52  N.  Y.  (7  Sick.) 
409.  '^QQWardY.  Arenson,  10  Bosm.  5Q9.  The  moving  papers 
on  an  application  for  an  attachment  to  punish  a  judgment  debtor 
for  disposing  of  moneys  received  by  him  after  the  service  of  an 
injunction  order,  must  show  affirmatively  that  the  money  was 
already  earned  by  the  debtor  or  due  to  him  at  the  time  when  the 
order  was  served.     Oerregani  v.  Wheelright,  3  Abb.  N.  S.  264. 

e.  Proceedings  on  application  for  attacliment.  The  proceed- 
ings on  an  application  for  an  attachment,  and  the  proceedings 
subsequent  thereto,  will  be  found  sufficiently  discussed  in  another 
part  of  this  work  under  the  title  contempts.  The  practice  there 
laid  down  is  equally  applicable  to  proceedings  under  this  sec- 
tion.    See  Contempt. 

/.  Extent  of  'punisTiment.  The  Code  provides  that  in  all  cases 
of  commitment  under  the  chapter  relating  to  proceedings  sup- 
plementary to  execution,  or  the  act  to  abolish  imprisonment  for 
debt,  the  person  committed  may,  in  case  of  inability  to  perform 
the  act  required  or  to  endure  the  imprisonment,  be  discharged 
from  imprisonment  by  the  court  or  judge  committing  him,  or  the 
court  in  which  the  judgment  was  rendered,  on  such  terms  as  may 
be  just.     Code,  §  802. 

Section  8.  Application  of  property  on  the  execution. 

a.  What  property  may  he  applied. 

1.  Property  not  exempt  from  execution.  The  Code  provides 
that  the  judge  may  order  any  property  of  the  judgment  debtor 
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not  exempt  from  execution,  in  the  hands  either  of  himself  or 
any  other  person,  or  due  to  the  judgment  debtor,  to  be  applied 
to  the  satisfaction  of  the  judgment,  except  certain  specified  earn- 
ings of  the  judgment  debtor.     Code,  §  297. 

A  judgment  recovered  by  a  debtor  against  his  creditor  for  an 
unlawful  sale  of  exempt  property  cannot  be  reached  by  the  credi- 
tor through  these  proceedings.  Tillotson  v.  Wolcott,  48  N.  Y.  (3 
Sick.)  188. 

2.  Earnings  of  judgment  debtor.  The  earnings  of  a  judg- 
ment debtor  for  Ms  personal  services  at  any  time  within  sixty 
days  next  preceding  the  order,  cannot  be  applied  toward  the 
satisfaction  of  the  judgment,  when  it  is  made  to  appear  by  the 
debtor' s  affidavit  or  otherwise,  that  such  earnings  are  necessary 
for  the  use  of  a  family  supported  wholly  or  partly  by  his  labor. 
Code,  §  297. 

3.  Title  must  be  undisputed.  Where  property  is  in  the  hands 
of  a  third  person,  who  denies  title  in  the  judgment  debtor,  or 
claims  title  or  interest  in  himself,  it  cannot  be  applied  on 
the  execution  by  order,  but  it  can  be  reached  only  by  an 
action  brought  by  the  receiver  against  such  person.  Code, 
§  299  ;  Alexander  v.  Richardson,  7  Eob.  63  ;  Crounse  v.  Whip- 
ple, 34  How.  333  ;  Teller  v.  Randall,  40  Barb.  242  ;  26  How. 
155  ;  West  Side  Bank  v.  Pugsley,  12  Abb.  N.  S.  28  ;  47  N.  Y. 
(2  Sick.)  368;  Barnard  v.  Kobbe,  3  Daly,  373.  Where,  on 
the  examination  of  a  judgment  debtor  under  proceedings  sup- 
plementary to  execution,  it  appears  that  he  is  in  possession 
avowedly  as  the  agent  of  a  third  person  of ,  property  claimed  by 
such  person  under  a  paper  title  apparently  good,  it  is  improper 
to  order  a  delivery  of  the  property  to  the  receiver.  The  proper 
remedy  is  for  the  receiver  to  bring  an  action  against  the  claimant 
to  test  the  question  of  ownership.  Rodman  v.  Henry,  17  N.  Y. 
(3  Smith)  482.    See,  also,  Lathrop  v.  Clapp,  40  N.  Y.  (1  Hand)  328. 

4.  Amount  of  indebtedness  must  be  certain.  Where  proceed- 
ings are  instituted  under  section  294  of  the  Code,  to  reach  a  debt 
alleged  to  be  due  to  the  judgment  debtor,  the  judge  has  no 
authority  to  decide  summarily  the  question  of  indebtedness,  and 
to  compel  its  payment,  if  the  debt  is  denied.  It  was  not  the 
intention  of  the  legislature  in  framing  section  297  of  the  Code, 
which  authorizes  a  judge  to  order  any  property  of  the  judgment 
debtor  due  to  him  to  be  applied  to  the  satisfaction  of  the  judg- 
ment, and  section  302,  which  provides  that  a  person,  disobeying 
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an  order  of  a  judge,  may  be  punislied  as  for  contempt,  to  revive 
hj  the  provisions  the  remedy  of  imprisonment  for  debt ;  and, 
imder  these  sections,  a  judge  has  no  authority  to  direct  the 
imprisonment  of  one  owing  a  debt  to  a  judgment  debtor,  and 
who  is  unable  or  declines  to  pay.  The  word  property,  as  used 
in  section  297,  does  not  include  debts.  West  Side  Bank  v. 
Pugsley,  47  N.  Y.  (2  Sick.)  368  ;  12  Abb.  N.  S.  28.  See  Alexan- 
der V.  Richardson,  7  Rob.  63. 

5.  Property  subsequently  acquired.  Where  property  has 
been  acquired  subsequently  to  the  service  of  an  order  in  supple- 
mentary proceedings,  it  cannot  be  reached  therein.  In  order  to 
reach  such  property,  new  proceedings  must  be  instituted.  Where, 
after  a  receiver  had  been  appointed  in  supplementary  proceed- 
ings, the  judgment  debtor's  furniture,  which  was  exempt,  was 
consumed  by  fire,  and  the  judgment  debtor  had  an  insurance 
thereon,  it  was  held  that  the  claim  for  insurance  money  was  sub- 
sequently acquired  property  which  did  not  pass  to  and  could 
not  be  enforced  by  the  receiver.  Sands  v.  Roberts,  8  Abb.  343. 
It  may  be  stated,  generally,  that  the  ordinary  injunction,  in  sup- 
plementary proceedings,  only  affects  property;'  received,  earned 
or  due  before  the  making  of  the  order.  Atkinson  v.  Sewine, 
11  Abb.  N.  S.  384;  S.  C,  43  How.  84.  And  money  borrowed 
after  an  order  of  injunction  issues,  and  paid  out  after  it  is  served, 
is  not  a  violation  of  the  order.  lb. 

No  order  can  be  made  directing  the  payment  of  money  to 
become  due.  Woodman  v.  Ooodenough,  18  Abb.  265.  And,  an 
order  enjoining  the  transfer  of  the  property  of  the  judgment 
debtor,  does  not  affect  subsequent  earnings.  Potter  v.  Low,  16 
How.  549. 

6.  Property  out  of  the  State.  A  court  of  equity  in  this  State 
having  obtained  jurisdiction  of  the  person  of  a  defendant,  by  the 
service  of  process  upon  him  here,  can  compel  him  to  execute  to 
a  receiver  or  purchaser,  such  formal  conveyance  or  assignment 
of  real  estate  owned  by  him  out  of  the  State,  as  may  be  necessary 
to  pass  the  title  thereto  under  the  laws  of  the  State  where  it  is 
situated,  and,  in  default  thereof,  may  punish  such  debtor  as  for  a 
contempt.  Ante,Yo\.2,^.l'7.  The  same,  or  a  similar  power,  is  pos- 
sessed and  may  be  exercised  by  a  justice  of  the  supreme  court  or  a 
county  judge  in  a  proceeding  supplementary  to  execution.  Fenner 
V.  Sanborn,  37  Barb.  610.  See  Bailey  v.  Ryder,  10  N.  Y.  (6  Seld.)  363. 
A  non-resident  judgment  debtor  may  be  compelled,  in  proceedings 
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supplementary  to  execution,  to  convey  but  not  to  deliver  prop- 
erty that  lie  has  out  of  the  State,  and  such  debtor  is  entitled  to 
the  same  benefit  of  the  exemption  laws  as  to  the  property  out 
of  the  State  as  if  he  were  a  resident,  and  the  property  was  within 
the  State.     Bunn  v.  Fonda,  2  Code  R.  70. 

7.  Right  of  action.  Where  a  right  of  action  is  assignable 
and  the  amount  certain,  it  may  be  reached  and  applied  in  sup- 
plementary proceedings  to  the  satisfaction  of  the  judgment. 
But,  where  it  is  not  so  assignable,  or  the  amount  is  uncertain,  as 
in  case  of  a  personal  action  for  a  tort,  or  for  any  wrong  or 
injury,  not  founded  upon  contract,  where  the  damages  are  uuli 
quidated,  it  cannot  be  so  reached.  Such  a  right  of  action  must 
be  reduced  to  a  judgment  before  it  can  be  made  available  in  sup- 
plementary proceedings.  Davenport  v.  Ludlow,  4  How.  337 ;  3 
Code  R.  66  ;  Hudson  v.  Plets,  11  Paige,  180 ;  Ten  Broeck  v.  Sloo, 
13  How.  28 ;  2  Abb.  234 ;  Mallory  v.  Norton,  21  Barb.  424. 

8.  RigM  of  dower.  The  right  of  dowei*  of  a  widow  in  lands 
may  be  reached  in  proceedings  supplementary  to  execution,  and 
applied  to  the  satisfaction  of  the  judgment.  Stewart  v.  McMar- 
tin,  5  Barb.  488.    . 

9.  Estate  of  tenant  hy  curtesy.  Where  a  tenancy,  by  the 
curtesy,  becomes  vested  in  a  judgment  debtor,  his  estate  therein 
will  pass  to  a  receiver  of  his  property  appointed  in  supplemen- 
tary proceedings,  who  may,  by  virtue  of  such  receivership, 
recover  the  rent  due  at  the  time  of  his  appointment,  as  well  as 
that  accruing  afterward.     Beamish  v.  Soyt,  2  Rob.  307. 

10.  Trust  fund.  The  interest  of  a  judgment  debtor  in  a  trust 
fund,  where  such  fund  has  not  been  created  by  the  debtor  him- 
self, is  not  liable  to  be  applied  to  the  satisfaction  of  the  claim  of 
a  judgment  creditor,  and  cannot  be  reached  in  proceedings  sup- 
plementary to  execution.  Campbell  v.  Foster,  35  N.  Y.  (8  Tiff.) 
361  ;  S.  C.  below,  16  How.  275  ;  Qraff  v.  Bonnett,  31  N.  Y. 
(4  Tiff.)  9  ;  affirming  S.  C,  2  Eob.  54.  Funds  in  the  hands  of  a 
trustee,  which  may  be  made  applicable  to  the  payment  of  a 
judgment  against  a  cestui  que  trust,  can  only  be  reached 
through  a  court  of  equity  ;  they  cannot  be  reached  in  supple- 
mentary proceedings.  Stewart  v.  Foster,  1  Hilt.  505 ;  Loclce  v. 
MaUett,  2  Keyes,  457 ;  3  Abb.  Ct.  App.  68. 

11.  Taxes.  Public  money  raised  by  a  municipal  corporation, 
pursuant  to  law,  e.  g.,  by  tax,  for  the  purposes  of  government, 
and  m  the  hands  of  its  fiscal  officer,  is  not  the  property  of  the 
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corporation,  or  a  debt  due  to  it,  within  the  meaning  of  section  294 
of  the  Code,  so  as  to  entitle  a  judgment  creditor  of  the  corpora- 
tion to  an  order  requiring  the  officer  to  pay  over  the  money  in 
satisfaction  of  the  judgment.  Lowher  v.  The  Mayor,  etc.,  of 
New  TorTc,  7  Abb.  248. 

12.  Assigned  property.  Property  which  has  been  assigned 
previously  to  the  institution  of  supplementary  proceedings  can- 
not be  reached  in  such  proceedings,  even  though  such  assign- 
ment was  made  during  the  time  the  execution  was  in  the  sheriflPs 
hands,  if  it  had  not  not  been  levied  upon.  Watrous  v.  LatJirop, 
4  Sandf.  700.  The  Code  does  not  contemplate  the  adjudication 
of  the  rights  of  assignees  in  so  summary  a  manner.  jRoy  v. 
Baucus,  43  Barb.  310. 

13.  Separate  estate  of  a  married  woman.  There  is  no  differ- 
ence in  the  application  of  the  separate  property  of  a  married 
woman  to  the  satisfaction  of  a  judgment  against  her  and  that 
of  any  other  debtor.  Any  property  which  can  be  applied  in 
these  proceedings  to  the  satisfaction  of  a  judgment,  can  be  so 
applied  when  it  is  the  separate  estate  of  a  married  woman.  This 
doctrine  is  substantially  asserted  in  the  case  of  Thompson  v. 
Sargent,  15  Abb.  452,  which  holds  that  supplementary  pro- 
ceedings may  be  had  on  a  judgment  against  a  married  woman, 
and  that  there  is  no  difference  in  the  form  of  execution. 

&.  Form  of  order  for  payment. 

1.  Order  for  payment  hy  judgment  debtor.  When  all  the 
essential  facts  combine  to  make  an  order  for  the  application  of 
property  or  the  payment  of  money  a  proper  one,  an  order  direct- 
ing the  payment  of  such  money,  or  the  surrender  of  such  prop- 
erty may  be  made  by  the  court  or  judge,  in  the  following  form  : 

"supreme"  court. 

joiin  Smith  )  Order  for  payment  of  money  to 

jamefBrown.  j  ^PP^V  on  judgment. 

On  the  affidavit  and  order  for  the  examination  of  the  defend- 
ant (James  Brown),  the  judgment  debtor  herein  (or  warrant  of 
arrest),  and  the  evidence  taken  thereon  (as  reported  by  the 
referee),  whereby  it  appears  that  the  said  judgment  debtor 
(James  Brown)  has  in  his  possession,  or  under  his  control,  the 
sum  of  (two  hundred)  dollars  (if  the  proceedings  are  upon  a 
warrant,  say  "which  he  has  unjustly  refused  to  apply  upon  the 
iudgment  herein)  belonging  to  him  (if  against  joint  debtors,  or 
two  or  more  defendants,  say,  to  the  defendants,  jointly,  or  any 
Vol.  IV.— 22 
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one  of  them,  according  as  the  fact  is)."  On  motion  of  W.  W.  W., 
Jr.,  Esq.,  of  counsel  for  the  plaintiflF,  and  after  hearing  E.  B.,  of 
counsel  for  defendant,  in  opposition  (or  no  one  opposing),  I  do 
hereby  order  and  direct  the  said  defendant  (James  Brown)  to 
pay  over  to  the  plaintiif' s  attorney  herein,  said  sum  of  (two 
hundred)  dollars,  to  be  applied  to  the  satisfaction  of  the  judg- 
ment herein,  and  thirty  dollars  costs  of  these  proceedings,  which 
are  hereby  allowed  to  the    plaintiff  within  (ten)  days  after 

Eersonal  service  of  this    order    upon  said  defendant  (James 
rown),  or,  that  in  default  of  such  payment,  that  said  defendant 
(James  Brown)  be  committed  to  prison  as  for  a  contempt  of 
court. 
Dated  {May     ),  187(4).  T.  J.  Yan  Alsttwe, 

Albany  county  judge. 

If  the  order  direct  the  surrender  and  application  of  property, 
it  will  enumerate  the  same,  and  be  so  worded  as  to  suit  the  facts 
and  circumstances  of  the  case. 

2.  Order  for  payment  by  third  person.  When  such  an  order 
may  properly  be  made,  the  following  form  may  be  employed : 

(SUPREME)  COURT. 

j„],^  g^itj^  ~  )  Order  for  third  party  to  pay 

^  {      over  money  owing,  and  trans- 

James  Brown.  C    f.^^^  property    belonging    to 
. )    judgment  debtor. 

On  the  order  heretofore  made  for  the  examination,  under  sec- 
tion 294  of  the  Code  of  Procedure,  of  (Thomas  Jones),  a  person 
having  property  of  the  defendant  herein,  and  who  is  indebted  to 
him  in  an  amount  exceeding  the  sum  of  ten  dollars,  and  upon 
the  evidence  taken  upon  such  examination  (as  reported  by  the 
referee),  from  which  evidence  it  appears  that  the  said  (Thomas 
Jones),  had  in  his  possession  (or  under  his  contract,  the  follow- 
ing property,  belonging  to  and  owned  by  the  said  defendant 
(James  Brown),  the  judgment  debtor,  in  the  judgment  recovered 
in  the  above-entitled  action,  viz.  :  (One  four-wheel  top  buggy, 
and  one  single  set  of  silver-plated  harness),  and  that  the  said 
(Thomas  Jones)  is  indebted  to  said  judgment  debtor  in  the  sum 
of  forty-five  dollars  and  fifty  cents.  On  motion  of  J.  S. 
L'  Amoreaux,  Esq.,  of  counsel  for  the  plaintiff,  and  after  hear- 
ing W.  T.  Odell,  Esq.,  in  opposition  thereto  (or  no  one 
appearing  to  oppose  said  motion),  I  do  hereby  order  and 
direct  the  said  (Thomas  Jones)  to  transfer  and  deliver  to  the 
plamtiff's  attorneys  herein,  the  said  property  of  the  judgment 
debtor,  above  described,  at  No.  (27  Main  street),  in  the  (village 
of  Saratoga  Springs),  on  or  before  the  day  of  ,  187    , 

f*«-,     ^o'clock  in  the  noon,  and  to  pay  to  the  said  plain- 

tiff s  attorneys  said  sum  of  (forty-five  dollars  and  fifty  cents),  on  • 
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or  before  said  last-named  day  and  hour,  upon  the  delivery  or 
tender  of  a  receipt  for  the  said  property  and  money,  duly  signed 
by  said  plaintiff's  attorneys,  and  in  default  of  delivering  said 
property,  and  the  payment  of  said  sum  of  money  by  the  said 
(Thomas  Jones),  at  said  time,  that  he  be  committed  to  prison  as 
for  contempt  of  court  in  disobeying  the  commands  of  this  order. 
That  said  property  so  to  be  transferred,  and  said  money  so  to  be 
paid,  be  applied  to  the  satisfaction  of  the  judgment  in  the  above 
action,  and  the  payment  of  the  sum  of  thirty  dollars,  vrhich  is 
hereby  allovfed  to  the  plaintiff  for  costs  and  disbursements  in 
these  proceedings  supplementary  to  execution  upon  said  judg- 
ment. And  let  a  copy  of  this  order  be  personally  served  upon 
the  said  (Thomas  Jones),  at  least  (ten)  days  previous  to  the  day 
herein  required  for  the  delivery  of  said  property  and  of  the  said 
money. 
Dated  (Sakatoga  Springs,  May       ,  187    . 

A.  BOCKES, 

Justice  Supreme  Court. 

d.  Effect  of  payment.  After  the  issuing  of  an  execution  against 
property,  any  person  indebted  to  the  judgment  debtor  may  pay 
to  the  sheriff  the  amount  of  his  debt,  or  so  much  thereof  a,s  shall  be 
necessary  to  satisfy  the  execution,  and  the  sheriff's  receipt  shall 
be  a  sufficient  discharge  for  the  amount  so  paid.  Code,  §  293. 
Payment,  or  a  liability  to  pay,  pursuant  to  the  order,  is  a  defense 
to  an  action  by  the  judgment  debtor,  or  any  one  except  a  bona 
fide  purchaser  claiming  for  value.  Lynch  v.  Johnson,  48  N.  Y. 
(3  Sick.)  27.  A  payment  by  the  debtors  of  a  judgment  debtor, 
in  obedience  to  an  order  made  by  a  judge,  under  and  in  pur- 
suance of  section  292  of  the  Code,  requiring  such  payment  upon 
the  judgment  debt,  is  a  valid  payment,  although  no  notice  of 
the  proceedings  is  given  to  the  judgment  debtor.  Such  a  pay- 
ment is  also  valid,  and  a  fuU  protection  to  the  debtor  ^gainst  an 
assignee  of  the  debt  who  has  not  given  notice  to  the  debtors  that 
the  debt  has  been  assigned  to  him.  Oibson  v.  Haggerty,  37 
N.  Y.  (10  Tiff.)  555 ;  5  Trans.  App.  143.  Where  the  payment 
has  been  made  after  a  suit  has  been  commenced  to  recover  the 
debt,  it  seems  it  can  only  be  made  available  as  a  defense  by.  a 
special  application  to  the  court  to  be  allowed  to  plead  it. 
WaMheim  v.  Bender,  36  How.  181.  To  make  a  payment  to 
the  sheriff  available  as  a  defense,  it  must  be  pleaded  specially. 
Hall  V.  Olney,  65  Barb.  27.  The  nature-  of  the  defense 
is  a  counter-claim  for  money  paid  to  the  plaintiff's  use. 
Handly  v.  Qreene,  15  Barb.  601 ;  OalMns  v.  PacTcer,  21  Barb. 
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275.  A  voluntary  payment  to  the  sheriff,  under  section  293  of 
the  Code,  will  not  protect  the  payer  in  an  action  brought  to 
recover  the  same  by  one  who  is  a  prior  assignee  in  good  faith. 
Richardson  v.  AinswortJi,  20  How.  521.  A  sheriff  cannot  apply 
the  proceeds  of  an  execution  which  he  has  collected,  to  the  pay- 
ment of  another  execution  which  he  holds  against  the  creditor 
in  the  first,  and  be  protected  in  so  doing  against  an  assignee  in 
good  faith  before  such  application.  Baker  v.  Kenworthy,  41 
N.  Y.  (2  Hand)  215.  It  has  already  been  stated  that  the  court 
has  no  power  to  order  the  payment  of  money,  or  the  delivery 
of  property  by  a  third  person,  on  the  allegation  that  it  belongs 
to  the  debtor,  if  his  right  thereto  is  in  dispute  ;  and,  if  in 
obedience  to  an  order  so  made,  a  bailee  applies  his  bailor's 
property  as  if  it  belonged  to  the  debtor,  he  will  not  be  pro- 
tected by  the  order.     Barnard  v.  Kohbe,  3  Daly,  373. 

e.  Appeals.  An  appeal  lies  from  an  order  of  the  county 
judge,  in  supplementary  proceedings,  where  such  order  affects 
a  substantial  right.  And  that  the  case  originated  in  a  justice's 
court,  does  not  affect  the  right,  though  it  did  so  previous  to  the 
amendment  to  section  344  of  the  Code,  in  1860.  An  order,  in 
supplementary  proceedings,  which  directs  a  wife  to  pay  money 
on  a  judgment  against  her  husband,  is  such  an  appealable 
order.  Grounse^.  Whipple,  34  How.  333.  The  Code  itself  has 
recently  been  amended  so  as  to  provide  for  the  taking  of  an 
appeal  "from  an  order  made  at  special  term  by  a  single  judge 
of  the  same  court  or  county,  or  a  special  county  judge,  or  by  a 
recorder,  or  by  any  recorder's  court  of  any  city,  in  any  stage  of 
the  action,  including  proceedings  supplementary  to  execution, 
and  may  thereupon  be  reviewed  in  the  following  cases  : 

1.  When  the  order  grants  or  refuses,  continues  or  modifies  a 
provisional  remedy. 

2.  When  it  grants  or  refuses  a  new  trial,  or  when  it  sustains 
or  overrules  a  demurrer. 

3.  When  it  involves  the  merits  of  the  action,  or  some  part 
thereof,  or  affects  a  substantial  right. 

4.  When  the  order  in  effect  determines  the  action  and  prevents 
a  judgment  from  which  an  appeal  may  be  taken. 

5.  When  the  order  is  made  upon  a  summary  application  in  an 
action  after  judgment,  and  affects  a  substantial  right.  Code, 
§  349. 

The  whole  subject  of  appeals,  including  those  taken  under  this 
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section,  is  treated  in  another  portion  of  this  work  under  the 
title  appeals. 

Section  9.  Receivers.  The  Code,  in  the  chapter  on  supple- 
mentary proceedings,  further  provides  that,  "The  judge  may 
also,  by  order,  appoint  a  receiver  of  the  property  of  the  judg- 
ment debtor  in  the  same  manner,  and  with  the  like  authority,  as 
if  the  appointment  was  made  by  the  court  pursuant  to  section 
244.  But  before  the  appointment  of  such  receiver,  the  judge 
shall  ascertain,  if  practicable,  by  the  oath  of  the  party  or  other- 
wise, whether  any  other  supplementary  proceedings  are  pending 
against  the  judgment  debtor,  and  if  such  proceedings  are  pend- 
ing, the  plaintiff  therein  shall  have  notice  of  all  subsequent  pro- 
ceedings in  relation  to  said  receivership.  No  more  than  one 
receiver  of  the  property  of  a  judgment  debtor  shall  be  appointed. 
The  judge  may  also,  by  order,  forbid  a  transfer  or  other  disposi- 
tion of  the  property  of  the  judgment  debtor  not  exempt  from 
execution  and  any  interference  therewith. 

"  Whenever  the  judge  shall  grant  an  order  for  the  appointment 
of  a  receiver  of  the  property  of  the  judgment  debtor,  the  same 
shall  be  filed  in  the  office  of  the  clerk  of  the  county  where  the 
judgment  roU  in  the  action,  or  the  transcript  from  a  justice' s  judg- 
ment upon  which  the  proceedings  are  taken,  is  filed ;  and  the  said 
clerk  shall  record  the  order  in  a  book  to  be  kept  for  that  purpose 
in  his  office,  to  be  called  '  Book  of  orders  appointing  receivers  of 
judgment  debtors,'  and  shall  note  the  time  of  the  filing  of  said 
order  therein.  A  certified  copy  of  said  order  shall  be  delivered 
to  the  receiver  named  therein,  and  he  shall  be  vested  with  the 
property  and  effects  of  the  judgment  debtor  from  the  time  of  the 
filing  land  recording  of  the  order  as  aforesaid.  The  receiver  of 
the  judgment  debtor  shall  be  subject  to  the  direction  and  con- 
trol of  the  court  in  which  the  judgment  was  obtained,  upon 
which  the  proceedings  are  founded ;  or  if  the  judgment  is  upon 
a  transcript  from  a  justice' s  court  filed  in  the  county  clerk' s  office, 
then  he  shall  be  subject  to  the  direction  and  control  of  the  county 
court. 

"But  before  he  shall  be  vested  with  any  real  property  of  such, 
judgment  debtor,  a  certified  copy  of  said  order  shall  also  be  filed 
and  recorded  in  the  office  of  the  clerk  of  the  county  in  which 
any  real  estate  of  such  judgment  debtor,  sought  to  be  affected  by 
such  order,  is  situated ;  and  also  in  the  office  of  the  clerk  of  the 
county  in  which  such  judgment  debtor  resides."     Code,  §  298. 
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The  whole  subject  of  receivers,  including  such  as  are  appointed 
in  supplementary  proceedings,  has  been  fully  discussed  else- 
where.    See  ante.  Vol.  2,  p.  201-271.     | 

The  county  court  has  jurisdiction  to  order  a  receiver,  appointed 
by  it  in  proceedings  supplementary  to  execution,  to  release  to 
the  debtor  a  judgment  recovered  by  him  for  an  unlawful  seizure 
and  sale  of  exempt  property.  Tillotson  v.  Wolcott,  48  N.  Y. 
(3  Sick.)  188.  Such  a  judgment  represents  the  property,  and  the 
proceeds  wDl  be  protected  as  exempt  until  a  reasonable  time  has 
elapsed,  to  enable  the  judgment  debtor  to  replace  the  exempt 
property,  for  which  the  recovery  was  had.  lb. 

In  supplementary  proceedings,  under  the  Code,  a  receiver 
cannot  be  appointed  of  particular  debts  or  a  specified  part  or 
articles  of  the  debtor's  property.  Neither  can  he  be  appointed 
without  notice  to  the  jxidgment  debtor.  Andrews  v.  Olenmlle 
Woolen  Co.,  11  Abb.  N.  S.  78. 

Section  10.  Costs  of  the  proceedings. 

a.  To  wJiom  allowed.  Costs  and  disbursements,  in  supple- 
mentary proceedings,  may  be  be  allowed  by  the  judge  to  the 
judgment  creditor,  or  to  any  party  so '  examined,  whether  a 
party  to  the  action  or  not,  together  with  witnesses'  fees.  Code, 
§301. 

h.  Amount  allowed.  The  judge,  in  addition  to  the  disburse- 
ments and  witnesses'  fees,  may  allow  a  fixed  sum,  not  exceeding 
thirty  dollars,  as  costs.     Code,  §  301. 

c.  Application  for  costs.  The  application  for  costs  can  only 
be  made  after  the  proceedings  have  been  ended,  and  in  favor  of 
the  party  or  person  applying  to  have  the  same  allowed  him. 

d.  Order  for  the  payment  of.  It  is  not  necessary  that  the 
order  allowing  costs  should  be  in  the  precise  language  of  the 
section  under  which  they  are  allowed.  If  it  speaks  the  clear 
intent  of  the  law,  it  will  be  held  good.  As  where  an  order 
allowed,  in  supplementary  proceedings,  $30  for  "counsel  fee" 
instead  of  "as  costs,"  it  was  held  to  be  suflacient.  Hulsamr  v. 
Wiles,  11  How.  446.  The  form  of  an  order  to  pay  costs,  in  sup- 
plementary proceedings,  is  similar  to  the  form  given  herein- 
before, directing  the  payment  of  money,  and  that  form  will  serve 
as  a  guide  in  the  case  of  an  order  for  costs,  by  adapting  the 
phraseology  to  suit  the  circumstances  of  the  case. 
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AETICLE   YII. 

PEOCESS    OB    CONTEMPT. 

Section  1.  General  nature  of  proceedings. 

a.  In  general.  It  was  a  settled  maxim  of  the  former  chancery 
practice,  that  the  court  had  power  to  issue  all  process  necessary 
to  carry  its  decrees  into  effectual  execution.  Ludlow  v.  Lans- 
ing, 1  Hopk.  Ch.  231.  And  if  a  party  neglected  to  perform  the 
decree,  the  court,  upon  affidavit  of  service  of  a  writ  of  execu- 
tion previously  issued,  and  of  the  party' s  disobedience  thereto, 
would  make  an  order  that  he  be  proceeded  against  by  the  ordin- 
ary process  of  contempt.     1  Barb.  Ch.  Pr.  441. 

This  jurisdiction  is  still  retained  by  the  court  unimpaired  by 
the  provisions  of  the  Code  (see  sections  178,  471),  and  the  execu- 
tion of  a  judgment  in  an  equitable  action,  other  than  a  judgment 
simply  for  the  payment  of  money,  or  for  delivering  the  posses- 
sion of  real  or  personal  property,  may  properly  be  enforced  by 
process  of  contempt.  Code,  §  285.  There  are  a  few  exceptions 
to  this  rule  which  wUl  be  hereafter  noticed. 

b.  Not  a  special  proceeding.  This  proceeding,  by  process  of 
contempt  to  enforce  the  execution  of  a  judgment,  is  a  proceed- 
ing in  the  action,  and  is  not  one  of  the  special  proceedings  desig- 
nated in  the  Code,  section  3.  It  is  a  proceeding  always  entitled 
in  the  action,  and  is  and  always  has  been  used  as  part  of  the 
machinery  belonging  to  the  action,  to  protect  the  right  therein 
involved,  and  to  aid  in  enforcing  the  remedy.  Dresser  v.  Van 
Pelt,  6  Duer,  687;  S.  C,  15  How.  19  ;  Seeley  v.  BlacJc,  35  id.  369  ; 
Pitt  V.  Davison,  34  id.  355  ;  S.  C,  3  Abb.  N.  S.  398 ;  37  N.  Y. 
(10  Tiff.)  235  ;  4  Trans.  App.  266  ;  Leland  v.  Smith,  3  Daly,  309, 
320. 

Section  3.  When  a  final  judgment  may  be  enforced  toy  process 
of  contempt. 

a.  Judgment  must  not  he  one  enforceable  by  execution.  "Where 
a  judgment  requires  the  payment  of  money,  or  the  delivery  of 
real  or  personal  property,  it  may  be  enforced  by  execution,  and, 
in  such  cases,  no  proceedings,  as  for  contempt,  can  be  had. 
Code,  §  285.  This  is  in  accordance  with  the  provisions  of  the 
Revised  Statutes,  which  provide  that  proceedings,  as  for  con- 
tempt, may  be  had  against  "  parties  to  suits,  attorneys,  counsel- 
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org,  solicitors,  and  all  other  persons,  for  the  non-payment  of  any 
sum  of  money  ordered  by  the  court  to  be  paid,  in  cases  where 
by  law,  execution  cannot  he  awarded  for  the  collection  of  such 
sum,  and  for  any  other  disobedience  to  any  other  lawful  order 
decree  or  process  of  the  court."      2  R.  S.  535  (553),  §  1,  subd.  3. 

So  the  proceeding  may  be  had  in  "  all  other  cases  where  attach- 
ments and  proceedings,  as  for  contempts,  have  been  usually 
adopted  and  practiced  in  courts  of  record,  to  enforce  the  civil 
remedies  of  any  party  to  a  suit'  in  such  court,  or  to  protect  the 
rights  of  any  such  party."  lb.,  §  1,  subd.  8. 

The  above  constitute,  substantially,  all  the  cases  in  which  the 
remedy  by  process,  as  for  contempt,  may  be  resorted  to  for  the 
enforcement  of  a  J^?^aZ  judgment. 

6.  Musthe  personal  service  of  a  certified  copy  of  the  judgment. 
Under  the  former  practice  in  chancery,  it  was  necessary  that  a 
writ  of  execution  issue  in  the  first  instance  before  the  decree 
could  be  enforced  by  the  ordinary  process  of  contempt.  1  Barb. 
Ch.  Pr.  441.  But,  under  the  Code,  no  writ  of  execution  or  pre- 
vious order  upon  the  defendant,  requiring  the  performance  of 
the  specified  act,  is  necessary.  Where  the  judgment  requires 
the  performance  of  any  act  other  than  the  payment  of  money 
or  the  delivery  of  real  or  personal  property,  "  a  certified  copy  of 
the  judgment  may  be  served  upon  the  party  against  whom  it  is 
given,  or  the  person  or  ofiicer  who  is  required  thereby,  or  by  law, 
to  obey  the  same,  and  his  obedience  thereto  enforced.  If  he 
refuse  he  may  be  punished  by  the  court  as  for  a  contempt." 
Code,  §285.  Thus,  where  judgment  was  given  in  favor  of  the 
plaintiif,  that  the  defendant  cancel  or  acknowledge  satisfaction 
of  a  certain  mortgage,  and  the  plaintifi"  afterward  moved  for  "an 
order  to  compel  the  defendant  to  cancel  or  satisfy  the  mortgage," 
etc.,  it  was  held  that  such  motion  was  unnecessary,  as  the  judg- 
ment itself  contained  the  proper  order.  Fero  v.  Yan  Evra,  9 
How.  148.  The  defendant  should,  however,  be  served  personally 
with  a  copy  of  the  judgment ,  and  a  service  on  the  defendant's 
attorney,  of  a  transcript  of  the  judgment  with  notice  to  them 
that  satisfaction  is  required,  is  not  sufficient.  lb. 

The  mode  of  service  of  a  mere  injunction  order  was  given  in  a 
previous  volume  (see  Vol.  2,  page  106),  and  the  practice,  in  case 
ot  the  service  of  a  final  judgment  granting  a  perpetual  injunc- 
tion, IS  doubtless  the  same.  In  administering  the  law,  however, 
m  respect  to  the  violation  of  injunctions,  the  court  of  chancery 
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never  lost  sight  of  the  principle  that  it  was  the  disobedience  to 
the  order  of  the  court  which  constituted  the  contempt,  and, 
therefore,  although  it  required  a  substantial  compliance  with 
the  rules  of  practice  upon  the  subject  by  the  party  availing 
himself  of  its  order,  it  would  not  usually  allow  the  effects  of  its 
orders  to  be  wholly  lost,  when  the  party  sought  to  be  bound  by 
the  order  had  actual  knowledge  or  notice  of  its  existence, 
although  there  might  have  occurred  some  slip  in  the  formal 
method  of  bringing  it  home  to  him.  SmitTi  v.  Reno,  6  How.  124 ;  S. 
C.,  1  Code  E.  N.  S.  405 ;  Smith  v.  Austin,  1  Code  R.  N.  S.  137 ;  Bams 
V.  Mayor  of  New  York,  1  Duer,  451 ;  People  v.  Sturtevant,  9 IST.  Y. 
(5  Seld.)  263,  278.  See  Pinckney  v.  Hagerman,  4  Lans.  374  ;  Erie 
Railway  Co.  v.  Ramsey,  45  N.  Y.  (6  Hand)  637.  But,  where 
the  judgment  or  order  requires  the  doing  of  some  specific  act, 
then  the  service  must  be  personal,  according  to  the  provisions 
of  section  285  of  the  Code ;  and  the  party  cannot  be  punished  for 
disobedience  until  he  has  this  evidence  of  the  authenticity  of 
the  judgment.    Fero  v.  Van  Ema,  9  How.  148. 

c.  R^usal  to  comply  with  the  terms  of  the  judgment.  The 
Code  provides  that  the  party  served  with  the  judgment  may  be 
proceeded  against  by  the  court,  as  for  a  contempt,  when  he 
shall  "reAise"  to  comply  with  the  terms  of  the  judgment. 
Code,  §  285.  If,  on  being  served  with  the  judgment,  the  party 
expressly  declares  his  determination  to  disobey,  or  in  any  other 
way  defies  the  power  of  the  court,  the  motion  for  an  order  to 
proceed  against  him  may  be  made  at  once,  without  allowing 
further  time  to  comply,  and,  in  this  case,  the  motion  papers  need 
only  set  forth  the  refusal  as  the  grounds  of  the  motion.  If  the 
time  within  which  the  act  is  to  be  performed  is  limited,  the 
motion  may  be  made  immediately  upon  the  expiration  of  the 
time,  if  there  has  been  an  omission  to  do  the  act.  If  the  time  is 
not  so  limited,  the  party  will  be  allowed  a  reasonable  time  in 
which  to  comply  ;  and  this  is  to  be  determined  by  the  court  from 
the  peculiar  circumstances  of  the  case,  as  shown  by  the  affidavits 
used  upon  the  motion.    1  Van  Sant.  Eq.  Pr.  626. 

Section  3.  Application  for  order  to  proceed  against  party  for 

contempt. 

a.  Application,  when  made.    See,  ante,  175,  section  2,  sub.  a. 

h.  Application,  to  whom  made.  The  application  to  proceed 
against  a  party,  as  for  a  contempt,  is  required  to  be  made  to  the 
court  in  which  the  cause  or  matter  defeated,  or  prejudiced  by 
Vol.  lY.  — 23 
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the  alleged  misconduct,  is  pending.    2  E..  S.  534  (552),  §  1.     See 
People  ex  rel.  Oeery  v.  Brennan,  45  Barb.  344. 

c.  Notice.  The  motion,  being  a  non-enumerated  one,  may  be 
made  at  a  special  term  of  the  supreme  court,  when  the  judgment 
was  rendered  in  that  court,  and,  like  other  non-enumerated 
motions,  it  is  to  be  brought  on  upon  due  notice.  See  Supreme 
Court  rule  47. 

Notice  of  motion  for  an  attachment. 

{Title  of  the  cause.) 

Sir  —  You  will  please  take  notice  that  I  shall  apply  to  the  next 
special  term  of  this  court,  to  be  held  at  the  court-house,  in  , 

in  the  county  of  ,  on  the  day  of  next,  at  the 

opening  of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel 
can  be  heard,  for  an  order  that  an  attachment,  as  for  a  contempt, 
be  issued  against  the  said  defendant,  C.  D.,  for  [specify  the 
oiject  of  the  motion),  and  for  such  other  or  further  order  or  relief, 
as  the  court  may  think  proper  to  grant ;  which  motion  will  be 
founded  upon  the  affidavits,  copies  of  which  are  herewith  served. 

Yours,  etc.. 

Dated    etc  F   "R 

To  C.  T.  B.'  Esq.,  Attorney  for  Plaintiff. 

Attorney  for  Defendant. 

d.  Form  and  contents  of  affidavits.  The  application  is 
founded  upon  affidavits,  in  which  must  be  set  forth  the  neglect, 
violation  of  duty  or  misconduct  complained  of ;  and  (except  in 
cases  where  the  contempt  is  committed  in  the  immediate  view 
and  presence  of  the  court)  the  court  must  be  satisfied  by  the 
affidavits  presented,  that  the  facts  are  as  charged,  and  must 
cause  a  copy  of  the  affidavits  to  be  served  on  the  party  accused ' 
at  such  a  reasonable  time  as  will  enable  him  to  make  his  defense. 
2  R.  S.  535  (554),  §§2,  3  ;  Albany  City  Bank  v.  Schermerhorn, 
9  Paige,  372. 

The  affidavits  being  satisfactory,  the  statute  allows  either  one 
of  two  modes  of  proceeding.  The  court  may  grant  an  order  on 
the  accused  party  to  show  cause,  at  some  reasonable  time  therein 
specified,  why  he  should  not  be  punished  for  the  alleged  mis- 
conduct ;  or,  it  may  issue  an  attachment,  in  the  first  instance,  to 
arrest  such  party,  and  bring  him  before  the  court  to  answer  for 
the  alleged  contempt.  Albany  City  Bank  v.  ScJiermerhorn,  9 
Paige,  372  ;  2  R.  S.  636  (554),  §  5. 
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Form  of  affidavits  to  obtain  an  attachment. 

{Title  of  the  cause.)    (Of  the  person  serving  the  order.) 

{Venue.) 

A.  B.,  of,  etc.,  being  duly  sworn,  says :  That,  on  the  day 

of  J  18    ,  he  served  upon  the  defendant,  C.  D.,  above  named, 

a  copy  of  the  original  injunction  order,  hereto  annexed,  by 
delivering  the  same  to,  and  leaving  the  same  v?ith,  the  said  C.  D., 
at  his  residence  in  the  of  ,  in  said  county ;  and  that 

he  also,  then  and  there  showed  the  said  C.  D.  the  original  order 
annexed. 

Sworn,  etc.  (Signed)  A.  B. 

Affidavit  of  the  party. 

{Title.) 

{Venue.) 

E.  F.,  of  ,  in  said  county,  being  duly  sworn,  says  :  That 

he  is  plaintiff  in  the  above-entitled  action  ;  that  he  is  informed 
by  A.  B.,  and  verily  believes,  that  the  injunction  order  hereto 
annexed  was  duly  served  upon  the  defendant,  C.  D.,  on  the 
day  of  ,  18      ;  that  since  that  time  the  defendant  has 

repeatedly  violated  said  order,  in  this,  to  wit. :  {Carefully  setting 
forth  the  facts  and  circumstances  which  show  the  violation  of 
the  order,  or  other  contempt  complained  of.) 

Sworn,  etc.  (Signed)  E.  F. 

Affidavit  of  a  witness  as  to  the  facts  of  violation,  etc. 

{Title.) 

{Venue.) 

G.  H.,  of  ,  in  said  county,  being  duly  sworn,  says :  That 

he  is  acquainted  with  the  defendant,  CD.;  that  on  the  day 

of  ,  at  the  county  of  ,  he  saw  the  defendant,  etc., 

{setting  forth  the  particular  acts  committed  by  the  defendant, 
which  constitute  a  violation  of  the  order,  or  other  contempt  com- 
plained of,  and  if  the  acts  have  been  committed  at  different 
times  and  places,  so  set  them  forth.) 

Sworn,  etc.  (Signed)  G.  H. 

e.  Opposing  application.  The  motion  may  be  opposed  by 
affidavits  on  the  part  of  the  party  proceeded  against ;  but, 
generally,  where  there  are  conflicting  affidavits,  an  attachment 
will  be  issued,  in  order  to  bring  the  accused  party  into  court,  so 
that  he  may  be  examined  on  interrogatories  as  to  the  contempt, 
and  to  enable  the  complainant  to  compel  the  attendance  of  wit 
lesses  to  prove  the  facts.    M'Credie  v.  Senior,  4  Paige,  378. 
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Section  4.  Order   to  show    cause   why  party  should  not  be 
punished  for  contempt. 

a.  How  oMained.  Like  the  application  for  an  attachment,  an 
application  for  an  order  that  the  party  show  cause  why  he 
should  not  be  proceeded  against  for  contempt,  is  founded  upon 
afiidavit  showing  the  misconduct  alleged.  3  R.  S.  535  (554),  §  3. 
And  such  order  to  show  cause  is  obtained  ex  parte.  Albany 
City  Bank  v.  Schermerhorn,  9  Paige,  372. 

h.  Form  and  contents  of  order.  In  a  proceeding  of  the  nature 
of  that  under  consideration,  the  directions  of  the  statute  must  be 
strictly  pursued.  The  order  should  require  the  accused  party 
to  show  cause,  at  some  reasonable  time  therein  specified,  why  he 
should  not  be  punished  for  the  alleged  misconduct,  succinctly 
and  plainly  specifying  the  nature  of  the  application.  2  R.  S.  536 
(554),  §  5  ;  Pitt  v.  Davison,  37  Barb.  97,  110  ;  34  How.  355  ;  37 
N.  Y.  (10  Tiff.)  235  ;  4  Trans.  App.  266. 

Order  to  show  cause  why  party  should  not  be  punished  for 

contempt. 
{Title  of  the  cause.) 

At  a  special  term  of  the  supreme  court  (or  other  court),  held 
at  the  court-house,  in  ,  in  and  for  the  county  of  ,  on 

the  day  of  ,  18    . 

Present,  J.  P.,  Justice. 

On  reading  and  filing  the  affidavits  of  the  above-named  plain- 
tiff and  others,  showing  the  violation  by  the  defendant,  of  the 
order  of  injunction  issued  in  the  above  action,  on  the  day 

of  18      ,  and  on  motion  of  E.  B.,  attorney  for  the  plaintiff, 

it  is  ordered,  that  the  defendant,  C.  D.,  show  cause  at  the  next 
special  term  of  this  court,  to  be  held  at  the  court  house,  in  the 
Tillage  of  ,  on  the  day  of  instant,  why  he  should 

not  be  punished  for  his  alleged  misconduct ; 

And,  it  is  further  ordered,  that  the  said  defendant  be 
personally  served  with  copies  of  the  affidavits,  and  other  papers, 
on  which  this  order  is  made,  at  least  days  previous  to  the 

said  day  of  ,  18     . 

c.  Service  of  order  and  affidavits.  The  order  to  show  cause, 
with  copies  of  the  affidavits,  and  other  papers,  on  which  it  is 
founded,  must  be  served  upon  the  accused  party  in  person, 
unless  personal  service  is  dispensed  with  on  special  grounds ; 
and  this  is  the  general  rule  as  to  ^,11  orders  on  which  to  found 
process  for  contempt.  Pitt  v.  Davison,  above  cited  ;  2  Barb.  Ch. 
Pr.  278  ;  Hider  v.  Kidder,  12  Ves.  202 ;  Durant  v.  Moore,  2  Russ. 
&  Mylne,  34 ;   Weston  v.  Faulkner,  2  Price,  2. 
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d.  Cause,  how  shown.  Where  the  party  appears  and  denies 
the  contempt,  the  court  may,  in  its.  discretion,  discharge  the 
order,  and  it  is  not  essential  that  interrogatories  should  be  filed. 
Watson  V.  Fitzsimmons,  5  Duer,  629.  Or,  the  court  may  allow 
interrogatories  to  be  filed,  and  direct  a  reference  to  take  the 
answers  of  the  defendant  to  such  interrogatories,  and  to  take 
such  proof  as  either  party  may  wish  to  oifer,  and  report  the 
same  to  the  court.  lb. ;  Albany  City  BanTc  v.  Schermerhorn,  9 
Paige,  372.  See  Taylor  v.  Baldwin,  14  Abb.  166  ;  In  the  Matter 
ofSmethursi,  4  How.  369  ;  S.  C,  2  Sandf.  724 ;  8  Code  R.  55. 

e.  Proceedings  on  failure  to  show  cause.  In  case  the 
party  does  not  appear  on  the  day  appointed,  or,  if  appearing, 
does  not  deny  the  alleged  misconduct,  or  show  sufficient  cause 
to  the  contrary,  the  court  may  make  a  final  decision  at  once, 
adjudging  that  he  has  been  guilty  of  the  alleged  contempt,  and 
awarding  the  proper  punishment  as  directed  by  the  statute. 
Albany  City  Bank  v.  Schermerhorn,  9  Paige,  372. 

Section  5.  Order  for  attachment. 

a.  Form-  and  contents  of  order.  Application  for  an  order  of 
attachment  may  be  made  ex  parte,  or  on  notice  of  motion, 
accompanied  by  copies  of  the  papers  on  which  it  is  founded. 
Whether  it  shall  issue  in  the  first  instance,  or  on  notice,  is  dis- 
cretionary with  the  court  or  the  officer  granting  it. 

It  is  said,  however,  that  the  usual  and  more  advisable  course 
is  (except  in  those  cases  where  it  may  be  important  for  the 
rights  of  the  party  prejudiced  that  the  defendant  be  brought 
into  court  in  the  first  instance)  to  apply  for  the  attachment  on 
notice  in  the  usual  manner,  or  on  an  order  to  show  cause.  1 
Crary's  Pr.  190.  See  Albany  City  BanTc  v.  Schermerhorn,  9 
Paige,  372  ;  In  the  Matter  of  Smethurst,  4  How.  369 ;  S.  C,  2 
Sandf.  724 ;  3  Code  R.  55  ;  People  v.  Nevins,  1  Hill,  154,  168 ; 
Matter  of  Stacy,  10  Johns.  328,  334. 

The  order  is  to  be  drawn  up  in  the  usual  form  of  special 
orders,  and  entitled  in  the  cause,  where  the  attachment  is 
against  a  party  to  the  suit ;  and  the  same  is  true  of  the  affidavits 
on  which  the  attachment  is  founded,  and  the  subsequent  pro- 
ceedings. Brown  v.  Andrews,  1  Barb.  227  ;  The  People  v.  Craft, 
7  Paige,  325.  See  Pitt  v.  Davison,  34  How.  355,  374 ;  S.  C,  3 
Abb.  N.  S.  398  ;  37  N!  Y.  (10  Tiff'.)  235  ;  4  Trans.  App.  266.  If, 
however,  the  proceeding  is  against  persons  not  parties  to  the  suit, 
the  affidavits  and  papers,  previous  to  and  including  the  order  for 
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the  attachment,  should  be  entitled  in  the  original  cause,  and  all 
subsequent  proceedings  should  be  in  the  name  of  the  people,  on 
the  relation  of  the  party  prosecuting  the  attachment.  Stafford  y. 
Brown,  4  Paige,  360  ;  The  People  v.  Ferris,  9  Johns.  160 ;  Fol- 
ger  t.  Hoogland,  5  id.  235. 

The  order  for  the  attachment  should  merely  direct  the  issuing 
of  the  attachment,  or  only  declare,  that  it  appears  to  the  court 
that  there  is  probable  cause  for  the  issuing  of  an  attachment,  to 
bring  the  defendant  before  the  court  to  answer  as  to  the  alleged 
contempt.  It  should  not  contain  an  adjudication  of  the  court 
that  the  defendant  is  guilty  of  the  contempt.  McCredie  v.  Senior, 
4  Paige,  378. 

Order  for  an  attacliment. 
{Title  of  the  cause.) 

At  a  special  term  of  the  supreme  court  {or  other  court),  held 
at  the  court  house  in  ,  in  and  for  the  county  of  ,  ou 

the  day  of  ,18 

Present,  J.  P.,  Justice. 

On  reading  and  filing  the  affidavits  of  A.  B.,  plaintiff  above 
named,  and  others,  showing  the  violation,  by  the  defendant,  of 
the  order  of  injunction  issued  in  the  above  action,  on  the 
day  of  ;  18    ,  and  on  motion  of  E.  B.,  attorney  for  said 

plaintiff,  and  after  hearing  0.  T.  B.,  for  and  on  behalf  of  the  said 
C.  D.,  defendant.  It  is  ordered  that  an  attachment,  as  fdr  a  con- 
tempt, be  issued  against  the  said  defendant,  C.  D.,  returnable  at 
the  next  special  term  of  this  court,  to  be  held  at  the  court-house 
in  ,  on  the  day  of  ,  18    . 

[And  it  is  further  ordered  that  the  said  C.  D.  be  held  to  bail 
on  said  attachment,  in  the  sum  of  dollars.] 

h.  Entry  of  order.  The  order  allowing  the  attachment  to 
issue  must  be  duly  entered,  and  the  attachment  issues  of  course, 
on  the  entry  of  the  order.  At  the  time  of  the  attachment  directing 
to  be  issued,  the  court  must  also  direct  the  penalty  in  which  the 
defendant  must  give  bond  for  his  appearance  to  answer.  2  R. 
S.  536  (554)  §  10. 

Section  6.  The  writ  of  attachment. 

a.  Object  of  writ.  The  purpose  for  which  the  attachment  is 
designed  or  used  is  not  to  punish  the  defendant  after  a  final 
adjudication,  but  is  simply  a  method  of  bringing  him  before  the 
court  to  be  dealt  with  for  the  alleged  contempt,  in  case  it  shall 
appear  to  have  been  committed.    1  Van.  Sant.  Eq.  Pr.  629. 

6.  Form  and  contents  of  writ.    The  writ  issues  to  the  sheriff 


ENFORCEMENT  OF  JUDGMENTS,  ETC.     183 

Writ  of  attadunent  —  Where  returnable — Writ,  how  executed. 

of  the  county,  but  if  the  sheriff  is  the  party  proceeded  against, 
or  is  otherwise  interested  in  the  proceeding,  it  issues  to  the  cor- 
oner. The  clerk  should  indorse  upon  the  attachment  a  certifi- 
cate to  the  effect  that  the  same  is  issued  by  the  special  order  of 
the  court.  2  R.  S.  537  (555),  §  14.  The  penalty  of  the  bond  is 
also  indorsed  thereon,  over  the  signature  of  the  judge  granting 
the  order.  Id.,  §  11. 

The  writ  should  be  issued  under  the  seal  of  the  court,  and  be 
tested,  signed,  and  sealed  like  ordinary  process.  1  Crary'  s  Pr. 
192. 

Writ  of  attachment 

The  people  of  the  State  of  New  York,  to  the  sheriff  of  the 
county  of  ,  greeting  : 

We  command  you,  that  you  attach  C.  D.,  so  as  to  have  Ms 
P  1       body  before  our  supreme  court,  at  the  next  special 

[SEAL.J       Iqj-iq^  thereof,  to  be  held  at  the  court-house  in  , 

on  the  day  of  ,  18    ,  there  to  answer  unto  us,  as 

well  touching  the  contempt  which  he,  as  is  alleged,  hath  com- 
mitted against  us,  as  also,  such  other  matters  as  shall  then  and 
there  be  laid  to  his  charge,  and  further  to  perform  and  abide 
such  order  as  our  said  court  shall  make  in  this  behalf.  And 
have  you  then  and  there  this  writ,  and  make  and  return  a  certifi- 
cate, under  your  hand  and  seal,  of  the  manner  in  which  you 
shall  have  executed  the  same. 

Witness,  J.  P.,  one  of  the  justices  of  our  said  court,  at  , 

the  day  of  ,  18    . 

C.  T.  B.,  Attorney.  M.  W.,  OlerTc. 

{Jf  issued  by  the  special  order  of  the  court,  the  attachment  is 

indorsed  thus  : 

"Issued  by  special  order  of  the  court."  {If  Mil  is  required, 
add :)  "Hold  defendant  to  baU  in  the  sum  of  dollars. 

^  M.  W.,  Cleric y 

{If  issued,  of  course,  it  may  le  indorsed  thus  .•) 
"  Let  defendant  give  security  for  his  appearance,  by  bond,  in 
the  penalty  of  dollars."         ^  ^     ^    ^.       „„        „       , 

Dated,  etc.  J-  ?•>  -^^^^^^^  ''f  ^^P-  ^'''^^^^ 

c  Where  returnable.  The  writ  should  be  made  returnable  at 
a  special  term.  People  v.  Munro,  15  How.  494 ;  Sup.  Ct.  Rule 
47  But  if  the  attachment  is  issued  by  a  judge,  it  should  be 
made  returnable  before  him,  and  not  before  one  of  the  judges  at 
chambers.     Kelly  v.  McOormicJc,  28  N.  Y.  (1  Tiff.)  318. 

d  Writ  how  executed.  Upon  arresting  a  defendant  upon  an 
attachment  to  answer  for  any  alleged  misconduct,  the  sheriff 
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is  required  to  keep  such,  defendant  in  his  actual  custody,  and  to 
bring  him  personally  before  the  court  issuing  the  attachment,  and 
to  keep  and  detain  him  in  his  custody  until  the  court  shall  make 
some  order  in  the  premises,  unless  such  defendant  entitles  him- 
self to  be  discharged  by  giving  the  bond  prescribed  by  the  statute. 
2  R.  S.  536  (555),  %  12;  The  People  ex  rel.  Johnson  v.  Nevins, 
1  Hill,  154.  But  jurisdiction  of  the  person  once  acquired,  by 
arrest  under  an  attachment  for  contempt,  continues  while  the 
case  is  under  examination,  whether  the  defendant  remains  in 
actual  custody  or  not.  Id. 

If,  from  sickness  or  otherwise,  the  party  proceeded  against  is 
unable  to  attend  the  court,  it  will  be  a  sufficient  excuse  for  not 
bringing  him  personally  before  the  court,  and  the  officer  is  not 
required  by  the  statute,  in  any  case,  to  confine  the  person  so 
attached,  in  any  prison,  or  otherwise  to  restrain  him  of  personal 
liberty,  except  so  far  as  shall  be  necessary  to  secure  his  personal 
attendance.     2  R.  S.  540  (559),  §  37. 

e.  Discharge  of  defendant  on  bond.  The  statute  provides 
that,  in  cases  where  a  sum  shall  have  been  indorsed  on  any  attach- 
ment issued  by  the  special  order  of  the  court,  and  where  any  sum 
shall  have  been  so  indorsed  by  any  judge  or  other  officer,  as 
prescribed  by  the  statute,  the  defendant  shall  be  discharged  from 
arrest  on  such  attachment,  upon  executing  and  delivering  to  the 
officer  making  the  same,  at  any  time  before  the  return  day  in 
such  writ,  a  bond  with  two  suffi,cient  sureties,  in  the  penalty 
indorsed  on  such  attachment,  to  such  officer,  by  his  name  of 
office  and  his  assigns,  with  a  condition  that  the  defendant  will 
appear  on  the  return  of  such  attachment,  and  abide  the  order 
and  judgment  of  the  court  thereupon.     3  R.  S.  537  (555),  §  13. 

A  bond  executed  with  one  surety  instead  of  two  is  irregular, 
and  not  void  ;  but  a  sheriff  who  lets  a  prisoner  go  at  large,  on 
executing  a  bond  with  one  surety,  is  liable  for  an  escape.  Mor- 
ton V.  Campbell,  37  Barb.  179  ;  S.  C,  14  Abb.  410. 

If  an  attachment  be  issued  without  the  special  order  of  the 
court,  and  an  order  specifying  the  sum  in  wMch  the  defendant 
is  to  be  held  to  bail  is  not  indorsed  thereon,  the  defendant  must 
be  discharged  from  the  arrest  thereon,  on  executing  a  bond  in 
the  penalty  of  one  hundred  dollars,  with  sureties,  in  the  same 
manner  as  that  above  described  and  with  the  like  condition. 
2  R.  S.  537  (556),  §  16.  And  the  penalty,  in  such  case,  cannot 
legally  exceed  one  hundred  dollars.     So  held,  where  a  bond,  the 
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penalty  in  wliicli  exceeded  this  sTim,  was  executed  by  an  officer 
to  be  relieved  from  arrest  on  an  attachment  issued  against  him 
for  not  returning  an  execution.  Bank  of  Buffalo  v.  BougMon, 
21  Wend.  57. 

Upon  returning  any  attachment,  the  officer  executing  it  is  re- 
quired to  return  the  bond,  if  any  taken  by  him,  of  the  defendant, 
which  must  be  filed  with  the  attachment.     2  E..  S.  537  (556), 

§16. 

Bond  on  attacTiment. 

Know  all  men,  by  these  presents,  that  we,  R.  S.,  of  the  village 
of  ■  ,  and  T.  U.  and  W.  M.,  of  the  same  place,  merchants, 
are  held  and  firmly  bound  unto  O.  G.,  sheriff  of  the  county  of 
Fulton,  and  his  assigns,  in  the  penal  sum  of  dollars,  to  be 

paid  to  the  said  O.  G.,  sheriff  as  aforesaid,  and  his  assigns.  For 
which  payment,  well  and  truly  to  be  be  made,  we  bind  ourselves, 
jointly  and  severally,  and  our  and  each  of  our  heirs,  executors 
and  administrators,  firmly  by  these  presents.  Sealed  with  our 
seals,  and  dated  the  day  of  ,  18    . 

Whekeas  the  above-named  C.  D.  has  been  arrested  upon  an 
attachment,  issued  out  of  the  supreme  court  of  the  State  of  New 
York,  in  a  proceeding  as  for  a  contempt,  for  disobedience  to  an 
order  of  injunction,  issued  in  a  certain  action  pending  in  said 
court,  wherein  A.  B.  is  plaintiff  and  the  said  C.  D.  is  defend- 
ant, and  is  now  in  the  custody  of  the  said  O.  G.,  as  sheriff  as 
aforesaid.  Now,  therefore,  the  condition  of  this  obligation  is 
such  that,  if  the  above  bounden  C.  D.  shall  appear  on  the  return 
of  said  attachment  at  the  next  special  term  of  this  court,  to  be 
held  at  the  court-house  in  ,  on  the  day  of  next, 

and  answer  to  the  said  alleged  contempt,  and  shall  abide  the  order 
and  judgment  of  the  court  thereupon,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 

R,.  S.  [L.  S.J 
T.  U.  [L.  s.] 
W.  M.  [L.  s.] 

Sealed  and  delivered, ) 

in  presence  of        J  , 

Thos.  Hill. 

Order  for  an  alias  attachment. 

{Title  of  the  cause.) 

At  a  special  term  of  the  supreme  court  {or  other  court),  held 
at  the  court-house  in  ,  in  and  for  the  county  of  ,  on 

the  day  of  ,  18    . 

Pkesent  :  J.  P.,  Justice.  . 

The  sheriff  of  the  county  of  ,  having  returned  the  writ  of 

attachment  heretofore  issued  in  this  action  against  the  above- 
named  defendant  C.  D.,  by  which  return  it  appears  that  the  de- 
Vol.  IV.— 24 
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fendant  was  arrested,  and  afterward  set  at  liberty  on.  bail ;  and 
that  the  bond,  given  by  the  said  defendant,  has  been  duly  returned 
by  the  said  sheriff ;  and  the  said  defendant  being  now  called  in 
open  court,  and  failing  to  appear,  it  is,  on  motion  of  C.  T.  B., 
attorney  for  the  plaintiff,  ordered  *  that  an  alias  attachment  issue 
against  the  said  C.  D.,  directed  to  the  said  sheriff,  returnable 
before  the  next  special  term  of  this  court,  to  be  held  at  the  court- 
house in  ,  on  the  day  of  >  18  ,  etc.  {If'  the 
defendant  is  to  he  held  to  hail,  add ;)  And  it  is  further  ordered, 
that  the  said  C.  D.  be  held  to  bail,  on  the  said  alias  attachment, 
in  the  sum  of           dollars. 

Order  directing  prosecution  of  the  bond. 
{Same  as  preceding  form  to  the*,  continuing :)  That  the  bond 
so  given  by  the  said  defendant  be  prosecuted,  and  that  the  said 
plaintiff,  H.  B.,  be,  and  hereby  is,  authorized  to  prosecute  the 
same.  {Or  the  court  may  order  that  it  he  prosecuted  hy  the  dis- 
trict attorney  for  the  county,  in  the  name  of  the  sherijf) 

Section  7.  Proceedings  on  return  of  writ. 

a.  On  no  n-  appearance  of  defendant.  If  the  defendant,  against 
whom  an  attachment  has  been  issued  and  returned  served,  do 
not  appear  on  the  return  day  thereof,  the  court  may  either  award 
another  attachment,  or  may  order  the  bond  taken  on  the  arrest, 
to  be  prosecuted,  or  both.  2  E.  S.  538  (557),  §  27.  Where  the 
bond  is  ordered  to  be  prosecuted,  the  name  of  the  aggrieved 
party  should  be  specified  in  the  order,  and  authority  given  to  him 
to  prosecute  the  bond.  Id.,  §  28  ;  BanTc  of  Buffalo  v.  Boughton, 
21  Wend.  57. 

In  case  there  is  no  party  aggrieved  by  the  misconduct  of  the 
defendant,  the  order  should  direct  it  to  be  prosecuted  by  the 
attorney-general,  or  by  the  district  attorney  of  the  county  in 
which  the  bond  was  taken,  in  the  name  of  the  officer  who  took 
the  bond.     2  R.  S.  539  (558),  §  30. 

Whene  a  bond  has  been  given,  and  the  attachment  is  return- 
able before  the  supreme  court,  at  special  term,  it  is  not  abso- 
lutely essential  that  the  party  bailed  should  appear  on  the  first 
or  return  day,  and  especially  if  the  attachment  is-  not  filed  on 
that  day.  The  second  day  will  do.  People  v.  Munro,  15 
How.  494. 

h.  Service,  filing,  and  answer  of  interrogatories.  When  the 
defendant  has  been  arrested  upon  the  attachment  and  brought  into 
court,  or  has  appeared  therein,  if  he  does  not  admit  the  con- 
tempt charged  against  him,  the  court  must  cause  interrogatoriea 
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to  be  filed,  specifying  the  facts  and  circumstances  alleged  against 
such  defendant,  and  requiring  his  answer  thereto,  to  which  the 
defendant  must  make  written  answers,  on  oath,  within  such 
reasonable  time  as  the  court  shall  allow.  And  the  court  may- 
receive  any  affidavits  or  other  proofs  contradictory  of  the 
answers  of  the' defendant,  or  in  confirmation  thereof ;  and  upon 
the  original  affidavits,  such  answers,  and  such  subsequent  proof, 
shall  determine  whether  the  defendant  has  been  guilty  of  the 
contempt.    2  R.  S.  538  (556),  §  19. 

Unless  the  contempt  is  admitted  by  the  accused  party,  it 
seems  to  be  necessary  that  the  interrogatories  should  be  filed,  and 
answers  obtained  thereto,  before  any  final  order  can  be  made  by 
the  court.  Matter  of  Smethurst,  2  Sandf.  724  ;  S.  C,  3  Code  R. 
55  ;  4  How.  369  ;  Watson  v.  Mtzsimmons,  5  Duer,  629  ;  Albany 
City  Bank  v.  Schermerhorn,  9  Paige,  872  ;  McCredie  v.  Senior, 
4  id.  378.  The  exceptions  to  this  rule  are  where  the  misconduct 
has  been  committed  in  the  presence  of  the  court,  or  where  the 
party  has  disobeyed  a  subpcsna,  or  a  rule  or  order  for  the  pay- 
ment of  money.    Pitt  v.  Davison,  37  Barb.  97. 

Where  the  attachment  is  returned  at  special  term,  the  inter- 
rogatories should  be  filed  within  two  days  of  the  return  of  the 
attachment    People  v.  Munro,  15  How.  494. 

A  copy  of  the  interrogatories  must  be  served  upon  the  defend- 
ant {The  People  ex  rel.  Lovett  v.  Rogers,  2  Paige,  103) ;  and  in 
the  case  cited,  the  court  directed  this  to  be  done,  and  that  the 
defendant  put  in  written  answers  thereto,  upon  oath,  and  file  the 
same  within  twenty -four  hours. 

After  the  filing  of  the  interrogatories,  if  the  defendant  refuses 
to  make  written  answers  thereto,  on  oath,  within  the  time 
directed  by  the  court,  he  may  be  recommitted  ;  or  if  he  be  out 
on  bail,  and  fails  to  attend  to  be  examined,  the  court  may  either 
award  another  attachment,  or  may  order  the  bond  taken  on  the 
arrest  to  be  prosecuted,  or  both.  2  R.  S.  537  (555),  §  13 ;  id.  539 
(557),  §  27.     See  1  Crary's  Pr.  199. 

The  interrogatories  should  be  confined  to  the  subject-matter 
of  the  misconduct  alleged,  and  should  not  relate  to  any  pre- 
vious or  other  proceeding.  Brown  v.  Andrews,  1  Barb.  227 ; 
Albany  City  Bank  v.  ScJiermerTiorn,  9  Paige,  372.  If  they  are 
impertinent,  or  otherwise  improper,  the  defendant  may  except 
or  demur  to  them.  T'he  King  v.  Raw,  12  Mod.  499  ;  Rex  v. 
Barber,  1  Str.  444 ;  Brown  v.  Andrews,  1  Barb.  227. 
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Where  the  interrogatories  are  defective,  an  amendment  may 
be  had,  if  necessary,  for  the  purpose  of  explaining  an  ambiguity 
or  obtaining  a  full  answer  to  matters  already  stated  {People 
V.  Brown,  6  Cow.  41  ;  PTielps  v.  Ball,  1  Johns.  Cas.  31) ;  but  not, 
it  seems,  for  the  purpose  of  introducing  any  new  matter.  lb. 

All  the  allegations,  which  are  material  for  the  purpose  of 
showing  the  misconduct  alleged,  are  required  to  be  answered  by 
the  defendant.  And  interrogatories  designed  to  show  by  the 
answers  of  the  accused,  the  true  nature  and  character  of  the 
misconduct,  must  also  be  answered.  People  v.  Compton,  1 
Duer,  512. 

Order  on  appearance  of  defendant,  directing  interrogatories 

to  be  filed. 
{Title  of  cause.) 

At  a  special  term,  etc.  {as  in  preceding  forms) 

The  defendant,  C.  D.,  being  charged  with  a  contempt  of  court, 
in  violating  an  order  of  injunction,  issued  in  the  above  action,  on 
the  day  of  ,  18    ,  and  a  writ  of  attachment  having 

issued  against  him  for  such  contempt,  directed  to  the  sheriff  of 
the  county  of  ,  returnable  on  the  day  of  instant ; 

whereupon  the  said  sheriff  has  returned  that  he  had  attached 
the  said  defendant,  and  had  him  in  custody  before  the  court  {or 
that  he  had  let  him  at  large,  on  bail,  as  the  case  may  be),  and 
the  said  defendant  now  being,  by  virtue  of  such  attachment,  per- 
sonally before  the  court,  and  denying  that  he  is  guilty  of  the 
misconduct  alleged  against  him  as  aforesaid,  it  is,  on  the  motion 
of  C.  T.  B„  attorney  for  the  plaintiff,  ordered,  that  the  said  plain- 
tiff do  file  in  the  office  of  the  clerk  {forthwith,  or  within 
days,  as  the  case  may  be),  interrogatories,  specifying  the  facts 
and  circumstances  alleged  against  the  said  defendant ;  and  that 
he  serve  a  copy  of  the  same,  upon  the  said  defendant ;  and 
that  the  said  defendant  put  in  written  answers  to  the  same,  upon 
oath,  and  file  the  same  with  the  clerk,  within  twenty-four  hours 
after  the  time  of  such  service. 

And  it  is  further  ordered,  that  it  be  referred  to  D.  C,  Esq., 
counselor  at  law,  residing  in  the  county  of  Fulton,  to  examine 
the  said  defendant,  on  oath,  upon  the  said  interrogatories,  and 
to  take  such  further  proofs  as  either  party  may  produce  before 
him  in  relation  to  the  said  alleged  misconduct  of  the  said  defend- 
ant, and  that  he  report  the  answers  and  proofs  to  this  court. 

And  it  is  further  ordered,  that  said  defendant  attend  before  the 
said  referee,  in  the  custody  of  said  sheriff,  and  that  said  sheriff 
detain  the  said  defendant,  in  his  custody,  until  the  further  order 
of  the  court. 
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Interrogatories  to  he  administered  to  defendant. 

{Title  of  the  cause.) 

Interrogatories  to  be  administered  to  C.  D.,  the  defendant 
above-named,  touching  a  contempt  alleged  against  him,  for  vio- 
lating an  order  of  injunction  issued  in  this  action,  which  inter- 
rogatories are  herereby  exhibited  pursuant  to  an  order  of  this 
court,  dated  the  day  of  ,  18    . 

First  interrogatory  :  {The  questions  to  he  propounded  so  as  to 
demand  specific  answers  as  to  every  fact  essential  to  constitute 
the  contempt ;  as  to  the  service  of  the  order  of  injunction  ;  as 
to  the  manner  of  its  service,  and  hy  whom  served,  etc.) 

C.  T.  B.,  Plantiff's  Attorney. 

Answer  to  interrogatories. 

{Title  of  the  cause.) 

The  answer  of  C.  D.,  the  above-named  defendant,  to  the  inter- 
rogatories exhibited  by  the  plaintiflF,  for  his  examination,  pur- 
suant to  an  order  of  this  court,  dated  the         day  of  ,  18     . 

First :  To  the  first  interrogatory  this  examinant  answers  and 
says,  that,  etc.,  {here  insert  the  defendant's  answer.) 

Second :  To  the  second,  etc.  {Signed  hy  defendant.) 

Sworn  to  and  subscribed  before  \ 

me,  this      day  of         ,18    .  f 

A.  B.,  Referee. 

c.  Decision  on  proofs  presented.  The  interogatories  being 
filed  and  answered,  the  court  proceeds,  in  a  summary  manner, 
to  decide  whether  the  defendant  has  been  guilty  of  the  miscon- 
duct alleged.  And,  in  the  determination  of  this  question,  the 
court  may  receive,  and  take  into  consideration,  the  original  affi- 
davits ;  and,  also,  any  other  affidavits,  or  other  proofs  contra- 
dictory of  the  answers  of  the  defendant,  or  in  confirmation  thereof. 
2  E.  S.  537  (556),  §  19. 

Order  discharging  the  attachment. 

{Title  of  the  attachment  case.) 

At  a  special  term,  etc.  {as  in  preceding  forms.)  ^  „     , 

On  reading  and  filing  the  answers  of  the  defendant,  C.  v.,  to 
the  interrogatories  filed  against  him  in  this  cause,  and  on  motion 
of  E.  B.,  of  counsel  for  the  said  defendant,  C.  D.,  it  is  ordered 
that  the  attachment  issued  in  this  cause  be,  and  the  same  is 
hereby,  discharged. 

Order  convicting  defendant  of  contempt.     ' 
{Title.) 

At  a  special  term,  etc.  .        -,      j_    j,^.  . 

A  writ  of  attachment  having  heretofore  issued  out  of  this  court 
against  the  defendant,  CD.,  for  his  contempt  in  violating  the 
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order  of  injunction  issued  in  this  action,  on  the  day  of        , 

18    ,  which  attachment  was  directed  to  the  sheriff  of  the  county 
of  ,  and  returnable  on  the  day  of  instant ;  and 

the  said  sheriff  having  returned  that  he  had  attached  the  body 
of  the  said  C.  D.,  and  had  'him  in  custody  before  th^  said  court, 
and  the  said  C.  D.  having  appealed  personally  before  said  court, 
and  interrogatories  specifying  the  facts  and  circumstances 
alleged  against  the  said  defendant  having,  by  order  of  the  court, 
been  filed,  and  a  copy  of  the  same  having  been  served  on  the 
said  defendant,  C.  I).,  and  it  having  been  referred  to  D.  C, 
Esq.,  to  examine  the  said  C.  D.  on  oath,  upon  such  interroga- 
tories, and  to  take  such  further  proofs  as  either  party  might 
produce  before  him  in  relation  to  said  alleged  contempt ;  and 
the  said  referee  having  made  his  report,  and  it  appearing  to  the 
court,  from  such  report  and  the  answers  and  proof  thereto,  and 
the  original  affidavits  on  which  said  attachment  issued,  that  the 
said  CD.,  defendant,  is  guilty  of  the  contempt  alleged  against 
him,  and  that  such  misconduct  was  calculated  to,  or  did  actually 
defeat,  impair,  impede  or  prejudice  the  rights  of  the  above- 
named  plaintiflf;  now,  on  motion  of  C.  T.  B.,  attorney  for  the 
plaintiff,  it  is  ordered  that  a  fine  of  dollars  be,  and  the 

same  is  hereby,  imposed  upon  the  said  C.  D.  for  his  misconduct. 
And  it  is  further  ordered  that  the  said  CD.  pay  to  the  plaintiff 
the  costs  and  expenses  of  these  proceedings,  amounting  to  the 
sum  of  dollars. 

It  is  further  ordered  that  the  said  C.  D.,  defendant,  be,  and  he 
is  hereby  directed  to  stand  committed  to  the  common  jail  of  the 
county  of  ,  there  to  remain  charged  upon  such  contempt 

until  the  fine,  imposed  as  aforesaid,  together  with  the  said  costs 
and  expenses,  shall  be  fully  paid,  unless  he  shall  be  sooner  dis- 
charged by  the  court,  and  that  a  warrant  issue  to  carry  this 
order  into  effect. 

For  another  form  of  a  like  order,  see  1  Duer,  571,  note. 

Where  the  attachment  is  issued  against  a  person  not  a  party 
to  the  suit  pending,  the  cause  is  thus  entitled :  "  The  People  of 
the  State  of  New  York,  ex  rel.  A.  B.,  against  C.  D." 

Section  8.  Reference  to  examine  party  and  report  as  to  con- 
tempt. 

a.  Reference,  when  ordered.  It  was  the  usual  course,  under 
the  former  practice  in  chancery,  for  the  court,  in  its  discretion, 
to  order  a  reference  to  some  suitable  and  proper  person  to 
ta,ke  the  answers  of  the  defendant  to  the  interrogatories,  and 
to  take  and  report  such  other  evidence  as  either  party  might 
wish  to  produce  before  him  in  respect  to  the  alleged  contempt. 
2  Barb.  Ch.  Pr.  277 ;  Matt&r  of  Vanderhilt,  4  Johns.  Ch.  57 ; 
Cumming  v.  Waggoner,   7  Paige,    608.     And  the  same  prac- 
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tice  has  since  been  followed  under  the  Code.  Watson  v.  Fitz- 
simmons,  5  Duer,  629  ;  Neale  v.  Osborne^  15  How.  81 ;  1  Crary's 
Pr.  200. 

&.  Examination^  Jiow  conducted.  Upon  this  reference,  the 
referee  is  not  authorized  to  receive  the  ex  parte  affidavits  of  wit- 
nesses, unless  he  is  specially  directed,  by  the  order  of  reference, 
to  receive  such  affidavits  as  proof.  And,  as  a  general  rule,  the 
court  will  not  allow  ex  parte  affidavits  to  be  used  on  such  a  ref- 
erence, but  will  compel  the  parties  to  produce  and  examine 
the  witnesses  before  the  referee,  so  that  they  may  be  cross-ex- 
amtued  by  the  adverse  party.  Gumming  v.  Waggoner,  7  Paige, 
603.  If  the  answers  of  the  defendant  to  the  interrogatories  are 
short  and  evasive,  they  may  be  excepted  to  ;  and  if  they  appear 
to  be  insufficient,  the  court  will  order  them  to  be  sent  back  to 
the  referee,  that  they  may  be  fully  answered.  2  Barb.  Oh. 
Pr.  277. 

c.  Report  of  referee.  After  the  answers  and  proofs  are  taken 
by  the  referee,  he  reports  the  same  to  the  court.  And  he  must 
report  the  proofs,  and  not  merely  his  opinion  or  conclusions 
upon  the  proofs.  Albany  City  Bank  v.  ScTiermerJiorn,  9  P&,ige, 
372. 

d.  Decision  on  report.  The  court  then  proceeds  to  determine 
the  question  of  contempt,  as  upon  simple  answers  made  and  filed 
in  court  to  the  interrogatories,  and  may,  in  its  discretion,  require 
notice  of  the  hearing  thereof,  to  be  given  to  the  party  proceeded 
against.     1  Van  Sant.  Eq.  Pr.  632. 

Section  9.  Punishment  of  party  adjudged  to  be  in  contempt. 

a.  Nature  and  extent  of  punisliment.  If  the  court  adjudges 
the  defendant  guilty  of  the  misconduct  alleged,  and  that  such 
misconduct  was  calculated  to,  or  actually  did  defeat,  impair, 
impede  or  prejudice  the  rights  or  remedies  of  any  party  in 
a  cause  or  matter  depending  in  the  court,  it  shall  proceed  to 
impose  a  fine,  or  to  imprison  him,  or  both,  as  the  nature  of  the 
case  may  require.  2  R.  S.  538  (556),  §  20.  In  case  the  relator 
has  sustained  an  actual  loss,  its  amount  may  be  ascertained  by 
a  reference  for  that  purpose  ;  but  it  would  be  improper  to  com- 
prise in  one  brder  the  whole  inquiry,  in  respect  to  the  damages 
sustained,  with  that  in  relation  to  the  misconduct  charged.     2 

Barb.  Ch.  Pr.  279. 

It  is  further  provided  by  statute  that,  if  an  actual  loss  or 
injury  has  been  produced  to  any  party,  by  the  misconduct 
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alleged,  a  fine  shall  be  imposed  sufficient  to  indemnify  such 
party  and  to  satisfy  his  costs  and  expenses,  which  shall  be  paid 
over  to  him  on  the  order  of  the  court.  2  R.  S.  538  (557),  §  21. 
In  all  other  cases,  the  fine  cannot  exceed  $250,  over  and  above 
the  costs  and  expenses  of  the  proceedings.     lb. ,  §  22. 

"Where  the  misconduct  complained  of  consists  in  the  omission 
to  perform  some  act  or  duty,  which  it  is  yet  in  the  power  of  the 
defendant  to  perform,  he  shall  be  imprisoned  only  until  he  shall 
have  performed  such  act  or  duty,  and  paid  such  fine  as  shall  be 
imposed  and  the  costs  and  expenses  of  the  proceedings.  Id.,  §  23. 

In  all  other  cases,  where  no  special  provision  is  otherwise  made 
by  law,  if  imprisonment  be  ordered,  it  must  be  for  some  reason- 
able time,  not  exceeding  six  months,  and  until  the  expenses  of 
the  proceeding  are  paid ;  and  if  a  fine  be  imposed,  until  such 
fine  be  paid.     2  R.  S.  538  (557),  §  25. 

If  the  misconduct  consists  in  the  refusal  to  pay  costs,  or  any 
other  sum  of  money  ordered  to  be  paid  by  the  court,  the  party 
is  to  be  imprisoned  until  such  sum  and  the  costs  and  expenses 
of  the  proceeding  are  paid.     2  R.  S.  535  (554),  §  4. 

Where  there  has  been  an  actual  loss,  the  statute  gives  the  court 
no  discretion,  but  requires  the  infiiction  of  a  fine  sufficient  to 
indemnify  the  complainant  for  the  injury  sustained  by  such  loss, 
and  to  satisfy  his  costs  and  expenses.  Lansing  v.  Baston,  7 
Paige,  364 ;  The  People  ex  rel.  Davis  v.  Compton,  1  Duer,  512 ; 
S.  C.  affirmed,  9  N.  Y.  (5  Seld.)  263 ;  TJie  People  v.  Spalding,  2 
Paige,  326.  See  JVeale  v.  Osborne,  15  How.  81.  The  actual  losses, 
however,  to  which  the  provisions  of  the  statute  are  applicable,  are 
losses  pecuniary  in  their  nature,  and  capable  of  being  estimated 
as  such  with  reasonable  certainty ;  and  where  there  is  no  evidence 
that  an  actual  loss  has  been  sustained,  the  relator  is  entitled  only 
to  his  costs  and  expenses.  The  People  ex  rel.  Davis  v.  Compton, 
1  Duer,  512. 

But  even  in  such  case,  where  the  disobedience  has  been  wiUful 
and  contemptuous,  the  court  has  the  power  and  is  bound  to 
punish  it  as  a  criminal  contempt,  by  a  fine  not  exceeding  $250, 
and  imprisonment  not  exceeding  six  months.  lb. ;  1  Van  Sant. 
Eq.  Pr.  634. 

6.  Order  on  conviction  of  contempt.  The  order  of  the  court 
convicting  a  party  of  a  contempt,  in  a  proceeding  to  enforce  a 
civil  remedy,  should  recite  the  substance  of  the  alleged  miscon- 
duct, the  adjudication  of  the  court  that  the  accused  has  been 
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guilty  thereof,  and  that  such  misconduct  was  calculated  to,  and 
did  impair,  defeat,  impede  and  prej  adice  the  rights  or  the  reme- 
dies of  the  prosecutor,  or  the  parties  in  the  cause ;  and  it  should 
direct  the  payment  of  a  fine  sufficient  to  indemnify  the  party 
injured,  and  to  satisfy  the  costs  and  expenses  of  the  proceeding. 
The  Albany  City  Bank  v.  ScJiermerJiorn,  9  Paige,  372. 

The  order  should  not  direct  the  party  to  pay  the  costs  of  the 
proceedings  to  ~be  taxed;  but  the  costs  should  be  taxed  and 
inserted  in  the  order  as  a  part  of  the  fine  imposed.  lb.  It 
should  direct  to  whom  the  fine  is  to  be  paid,  or  what  is  to  be 
done  with  the  money  when  paid  ;  and  where  any  thing  remains 
to  be  done  by  the  accused  party,  to  purge  his  contempt,  the 
order  should  specify  particularly  what  he  is  to  do,  and  the  man- 
ner in  which  it  is  to  be  done  to  entitle  him  to  his  discharge  upon 
payment  of  his  fine  ;  and,  if  the  party  is  directed  to  be  imprisoned, 
the  order  should  also  specify  the  duration  of  the  imprisonment. 
Albany  City  BanTc  y.  ScJierTnerJiorn,  9  Paige,  372.  See  People  v. 
Rogers,  2  id.  103  ;  2  Barb.  Ch.  Pr.  280. 

c.  Process  of  commitment.  When  the  misconduct  of  which 
the  defendant  is  convicted  consists  in  the  omission  to  perform 
some  act  or  duty  which  it  is  yet  in  his  power  to  perform,  the 
order  and  process  of  commitment  must  specify  the  act  or  duty 
to  be  performed,  and  the  amount  of  the  fine  and  expenses  to  be 
paid.  2  R.  S.  538  (557),  §§  23,  24.  In  all  other  cases,  if  imprison- 
ment is  ordered,  the  order  and  process  of  commitment  must 
express  the  duration  of  such  imprisonment.  lb.,  §  25  ;  People  v. 
Rogers,  2  Paige,  103. 

It  is  said  that  the  defendant  may  be  committed  either  by  an 
order  of  commitment,  or  by  process,  at  the  election  of  the  relator, 
the  term  "process"  including  a  rule  or  order  of  commitment. 
The  People  v.  Nevins,  1  Hill,  154  ;  1  Crary's  Pr.  206.  It  is  usual, 
however,  on  the  entry  of  the  order,  to  make  out  and  issue  pro- 
cess of  commitment,  upon  which  the  defendant  is  imprisoned. 
2  Barb.  Ch.  Pr.  280. 

Warrant  of  commitment. 
The  People  or  the  State  of  New  Yoek 

To  the  sheriff  of  the  county  of  ,  greeting : 

Whereas,  on  the  day  of  ,  18     ,  by  an  order  made 

by  the  court,  at  a  special  term  thereof,  held  at 

[seal.]       the  court-house,  in  ,  on  the  day  of  , 

18       ,  in  an  action  depending  therein,  wherein  A.  B. 

Vol.  IV.— 25 
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was  plaintiff,  and  C.  D.  was  defendant,  it  was  ordered  that'tlie 
said  defendant,  C.  J).,  be  committed  to  the  common  jail  of  said 
county,  tliere  to  remain  charged  with  the  contempt  mentioned 
in  said  order,  until  he  should  have  fully  paid  the  fine  therein 
imposed  upon  him  for  his  misconduct,  amounting  to 
dollars,  together  with  the  costs  and  expenses  of  the  proceedings 
for  such  rhisconduct,  amounting  to  the  sum  of  dollars; 

and  that  a  warrant  issue  to  carry  said  order  into  effect ; 

Isow,  THEREPOEE,  we  command  you  that  you  take  the  body 
of  the  said  C.  D.,  and  him  safely  keep  in  your  custody,  in  the 
common  jail  of  the  county  of  ,  until  he  shall  have  fully 

paid  the  fine  imposed  as  aforesaid,  amounting  to  dollars, 

and  also  the  costs  and  expenses  aforesaid,  amounting  to 
dollars,  with  your  fees  hereon,  or  until  the  said  C.  D.  shall  be 
discharged  by  the  further  order  of  the  court.  And  you  are  to 
return  this  writ,  and  to  make  and  return  to  our  said  court  a  cer- 
tificate, under  your  hand,  of  the  manner  in  which  you  shall 
have  executed  the  same. 

Witness,  J.  P.,  one  of  the  justices  of  our  said  court,  at  , 
the  day  of  ,  18    . 

E.  B.,  Attorney.  M.  W.,  ClerTt. 

{Indorsed.)  "By  the  court." 

M.  W.,  ClerTc. 

Forms  of  sJieriff's  returns. 
"  I  have  attached  and  let  the  defendant  at  large  on  bail,  and 
the  bond  taken  by  me  is  herewith  returned."  Or,  I  have  arrested 
the  defendant,  CD.,  by  virtue  of  the  within  attachment,  and 
have  him  here  in  custody  for  want  of  bail ;  or,  I  have  arrested 
the  defendant  on  the  within  writ,  and  he  is  now,  and  was  before 
such  arrest,  in  my  custody  by  virtue  of  {specify  process  on 
wMc'fi  the  defendant  is  detained  in  custody),  or,  if  the  defend- 
ant has  left  the  county,  the  sheriff  may  return  :  JN'ot  found. 

O.  G.,  Sheriff. 

d.  Writ  of  sequestroMon.  Where  the  party,  after  being  com- 
mitted, perseveres  in  his  refusal  to  do  the  act  required,  a  seques- 
tration may  be  issued  to  enforce  his  performance,  and  his 
servants,  agents,  etc.,  may  be  prohibited  from  delivering  his 
property  to  him,  or  applying  it  to  his  use,  on  pain  of  contempt. 
People  V.  Rogers,  2  Paige,  103 ;  Lupton  v.  Hescott,  1  Sim.  & 
Stu.  274 ;  2  Barb.  Ch.  Pr.  280. 

Section  10.  Discharge  from  Imprisonment.  In  all  cases  which 
may  arise  under  the  statute,  the  court  or  tribunal  ordering  the 
imprisonment  may,  in  its  discretion  (in  cases  of  inability  to  per- 
form the  requirements  imposed),  relieve  the  person  or  persons 
so  imprisoned,  in  such  manner  and  upon  such  terms  as  it  may 
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deem  just  and  proper.  ,  2  R.  S.  538  (556),  §  20,  as  amended  by 
Laws  of  1843,  ch..  9.  Prior  to  this  amendment,  there  was  no 
authority,  under  the  statute,  to  discharge  a  party,  and  he  could 
be  released  only  by  special  act  of  the  legislature.  Van  Wezel  v. 
Van  Wezel,  8  Paige,  38. 

Wl).ere  a  defendant  was  committed  for  contempt,  in  violating 
an  injunction  by  selling  property  equitably  belonging  to  the 
complainant,  and  after  two  months'  imprisonment,  applied  to  be 
discharged,  on  the  ground  that  he  had  no  means  to  pay  the  fine 
imposed  on  him  equivalent  to  the  value  of  the  property ;  the 
application  was  refused,  because  the  defendant,  instead  of 
acknowledging  his  error,  denied  the  offense  of  which  he  had  been 
convicted,  and  thus  impaired  the  credibility  of  his  statement  as 
to  his  ability  to  pay  the  fine.    Palmer  v.  Kelly,  4  Sandf.  Ch.  575- 

A  defendant  committed  for  the  non-payment  of  costs,  or  other 
sum  of  money,  may  be  discharged  from  imprisonment  upon  pre- 
senting a  petition,  and  making  an  assignment  of  his  property, 
under  the  statute  relating  to  voluntary  assignments  by  debtors 
imprisoned  in  execution  in  civil  causes  (2  R.  S.  31  [31],  §  1) ;  but 
the  statute  does  not  authorize  the  discharge  of  a  party  in  execu- 
tion for  a  fine  imposed  for  a  contempt  of  court,  or  where  he  is 
committed  for  the  non-performance  of  some  act  or  duty  which  it 
is  in  his  power  to  perform.  Van  Wezel  v.  Van  Wezel,  3  Paige, 
38 ;  The  People  v.  Bennett,  4  id.  282. 

Where  the  process  of  commitment  has  been  irregularly  issued, 
the  defendant  may  make  application  to  the  court  to  set  it  aside 
for  the  irregularity,  with  costs.  The  application  must,  however, 
be  made  before  the  party  complies  with  the  process,  otherwise 
he  will  be  considered  as  waiving  the  irregularity.  2  Barb.  Ch. 
Pr.  281,  282.  And  it  is  held,  that  a  party  committed  for  con- 
tempt will  not  be  discharged  for  a  mere  irregularity  in  t^ie 
])roceedings,  in  the  course  of  which  his  committal  was  made,  if 
the  officer  had  jurisdiction.     Myers  v.  Janes,  3  Abb.  301. 

The  question,  as  to  the  terms  upon  which  a  party  committed 
for  non-payment  of  a  fine  imposed  upon  him  for  a  contempt 
may  be  relieved,  is  one  for  the  discretion  of  the  tribunal  impos- 
ing the  fine,  and  is  not  the  subject  of  an  appeal  to  the  court  of 
appeals.  2  R.  S.  (538)  556,  §  20  ;  The  People  v.  Delvecchio,  18 
N.  Y.  (4  Smith)  352.  The  same  is  also  true  of  the  evidence 
required  to  estabUsh  the  inability  of  the  party  to  comply  with 
the  terms  of  the  order  imposing  the  fine.  lb. 
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Section  11.  Appeals.  The  order  or  decision  adjudging  the 
party  in  contempt,  and  prescribing  a  punishment,  may,  if  final, 
be  appealed  from.  But  if  it  is  conditional,  and  it  is  within  the 
power  of  the  defendant  to  avert  the  punishment,  it  is  not  appeal- 
able. Brinkley  v.  Brinkley,  47  N.  Y.  (2  Sick.)  40 ;  Sudlow  v. 
Knox,  1  Abb.  N.  S.  411 ;  Ilrie  Railway  Go.  v.  Ramsey,  45  N.  Y. 
(6  Hand)  637.  But  such  order  must  be  filed  or  entered  with  the 
clerk,  before  an  appeal  can  be  brought  upon  it.  Marshall  \. 
Francisco,  10  How.  147.  See  The  People  v.  Sturtevant,  9  id. 
304 ;  S.  C,  3  Duer,  616 ;  12  N.  Y.  Leg.  Obs.  86  ;  9  N.  Y.  (5 
Seld.)  263  ;  1  Duer,  453,  note. 

The  practice  on  the  appeal  is  substantially  regulated  by  the 
Code  under  the  provisions  of  the  act  of  1854  (see  Laws  1854, 
ch.  270),  and  will  be  fully  noticed  in  treating  of  the  subject 
of  appeals. 

The  costs  of  the  appeal,  when  allowed,  are  in  the  discretion 
of  the  court  ;  and  are  also  regulated  by  the  provisions  of  the 
Code.  People  v.  Sturtevant,  9  How.  304 ;  S.  C,  3  Duer,  616 ; 
12  N.  Y.  Leg.  Obs.  86 ;  1  Crary's  Pr.  212. 


ARTICLE    VIII. 

WEIT   OF   ASSISTANCE. 

Section  1.  Nature  of  the  writ.  Under  the  former  practice,  the 
writ  of  assistance  was,  in  ordinary  cases,  the  first  and  only  pro- 
cess for  giving  possession  of  land  under  an  adjudication  of  the 
court.  Valentine  v.  Teller,  1  Hopk.  422.  The  writ  has  not  been 
abolished  by  any  express  provision  of  the  Code,  nor  has  a  sub- 
stitute been  provided  for  it  by  that  act ;  and  except  where  the 
judgment  directing  the  delivery  of  possession  of  real  property 
can  be  enforced  by  execution,  the  writ  is  still  an  appropriate 
and  indispensable  remedy. 

The  writ  of  assistance  is  a  judicial  writ,  directed  to  the  sheriff, 
commanding  him  to  put  some  person  into  possession  of  real 
property  pursuant  to  a  decree  or  order.  It  was  formerly 
employed  solely  for  the  enforcement  of  equitable  decrees,  and 
was  unknown  as  a  remedy  at  common  law. 

Section  2.  When  allowed.  As  has  been  already  stated,  a  writ 
of  assistance  may  issue  to  enforce  any  judgment  or  order  direct- 
ing the  delivery  of  the  possession  of  real  property  other  than  the 
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ordinary  judgment  in  ejectment.  In  the  latter  case  an  execution 
is  the  proper  remedy,  and  the  writ  of  assistance  is  unnecessary. 
In  common  practice  the  remedy  is  most  frequently  employed 
to  obtain  the  possession  of  real  estate  under  a  sale  in  foreclosure. 
The  judgment  in  foreclosure  directs  that  the  purchaser  at  the 
sale  be  let  into  possession  of  the  premises,  on  the  production  of 
the  sheriff's  or  referee's  deed  and  a  certified  copy  of  the  order 
confirming  the  report  of  sale.  Rule  73,  Sup.  Ct.;  ante,  Vol.  3, 
627. 

On  the  refusal  of  the  party  in  possession  to  deliver  up  the 
premises  on  demand,  after  being  shown  the  deed  and  ordqr,  a 
writ  of  assistance  will  issue  to  enforce  the  right  of  possession. 
FrelingTiuyseriY.  Oolden,  4  Paige,  204  ;  Lynde  v.  O  Donnell,  21 
How.  34  ;    S.  C,  12  Abb.  286;  New  Yorli  Life  Ins.  and  Trust 
Co.  V.  Rand,  8  How.  35,  352 ;  Valentine  v.  Teller,  1  Hopk.  423  ; 
Kershaw  v.  Thompson,  4  Johns.  Ch.  609.     The  grantee  of  the 
purchaser  is  also  entitled  to  the  same  remedy  on  the  further 
proof  that  the  deed  of  the  purchaser  to  him  has  also  been 
exhibited  to  the  party  in  possession.  New  YorTc  Life  Ins.  Co.  v. 
Rand,  8  How.  35, 852  ;  2  R.  S.  191  (199),  §  152.    But  this  writ  wiU 
issue  in  such  cases  only  as  against  the  parties  to  the  suit  or 
those  who  have  come  into  possession  under  them  subsequent  to 
the  filing  of  the  notice  of  lis  pendens.     Boynton  v.  JacTcway,  10 
Paige,  307  ;  S.  C,  2  N.  Y.  Leg.  Obs.  248.    For  the  court  has  no 
jurisdiction,  by  a  summary  proceeding,  to  determine  the  rights 
of  third    parties,   claiming    title  to  the  premises,    who    have 
recovered  the  possession  by  legal  and  adverse  proceedings  against 
a  party  to  the  suit,  under  a  claim  of  right  which  accrued  prior  to 
the  commencement  of  the  action  of  foreclosure.    Frelinghuysen 
V.  Golden,  4  Paige,  204.    See  New  YorTc  Life  Ins.  and  Trust  Co. 
V.  Cutler,  9  How.  407.    Nor  will  the  writ  issue  against  a  person 
who  went  into  possession  of  the  mortgaged  ^rQvaisQS,  pendente 
lite,  unless  he  went  into  possession  under  or  by  permission  of 
some  one  of  the  parties  to  the  suit,  or  was  made  party  to  the 
action.     Van  Hook  v.  Throckmorton,  8  Paige,  33 ;  Boynton  v. 
JacTcway,  10  id.  307  ;  S.  C,  2  N.  Y.  Leg.  Obs.  248.     Nor  will  the 
writ  issue  against  a  person  who  has  gone  into  possession  after 
the  purchaser  has  received  his  deed,  and  conveyed  the  premises 
to  another.     Bell  v.  Birdsall,  19  How.  491  ;  S.  C,  11  Abb.  222. 
A  tenant  of  the  mortgagor,  who  holds  possession  under  an 
unexpired  lease  for  several  yiears,  executed  previous  to  the  date 


198  ENFORCEMENT  OF  JUDGMENTS,  ETC. 

Writ  of  aBsistance  —  How  applied  for  and  obtained  —  Form  and  contents  of  writ. 

of  the  mortgage  foreclosed,  may  be  removed,  by  a  writ  of  assist- 
ance if  made  a  party  to  the  foreclosure  suit.  Lovett  v.  Oerman 
Reformed  Church,  9  How.  220. 

The  purchaser  of  mortgaged  premises,  under  a  decree  and  sale 
in  foreclosure,  may  deprive  himself  of  the  right  to  a  writ  of 
assistance  by  entering  into  an  agreement  with  the  mortgagor  for 
a  re-conveyance  of  the  premises  on  specified  terms,  and  for  a 
continuance  of  possession  on  the  part  of  the  mortgagor  pending 
the  performance  of  the  agreement ;  and  a  failure  of  the  mort- 
gagor to  comply  with  the  terms  of  the  agreement  will  not  give  a 
right  to  the  remedy.     Toll  v  Hiller,  11  Paige,  228. 

Section  3.  Writ,  how  applied  for  and  obtained.  A  writ  of 
assistance  does  not  issue,  as  of  course,  but  only  on  the  order  of 
the  court.  The  party  entitled  to  the  writ  must  apply,  on  motion, 
to  the  court  at  special  term  for  an  order  directing  the  writ  to 
issue.  This  motion  may  be  made  ex  parte.  Lynde  v.  G'Bon- 
nell,  21  How.  34  ;  S.  C,  12  Abb.  286  ;  New  York  Life  Ins.  and 
Trust  Co.  V.  Band,  8  How.  35  ;  New  TorJc  Life  Ins.  and  Trust 
Co.  V.  Cutler,  9  id.  407 ;  Kershaw  v.  Thompson,  4  Johns.  Ch. 
609.  The  old  practice,  which  made  the  issuing  of  the  writ 
contingent  on  disobedience  to  an  order  for  the  delivery  of  pos- 
session, and  to  an  injunction  subsequently  issued,  is  no  longer 
in  force.  lb. ;  Valentine  v.  Teller,  1  Hopk.  422.  The  motion 
may  be  based  on  either  an  aifidavit  or  a  petition.  If  the  motion 
is  made  by  the  purchaser,  the  moving  papers  should  allege  the 
execution  and  delivery  of  a  deed  to  the  purchaser,  by  the  sheriff 
or  referee  making  the  sale  of  the  mortgaged  premises,  and 
describe  the  premises  conveyed  thereby  ;  that  the  order  confirm- 
ing the  report  of  the  sale  has  been  made  and  entered,  and  has 
become  absolute ;  that  the  deed  and  a  certified  copy  of  the  order 
were  shown  to  the  person  in  possession,  and  a  demand  of  posses- 
sion made  and  refused.  Frelinghuysen  v.  Colden,  4  Paige,  204. 
If  the  writ  is  applied  for  by  the  grantee  of  the  purchaser,  the 
moving  papers  should  further  show  that  the  deed  from  the  pur- 
chaser to  him  was  also  exhibited  to  the  party  in  possession. 
New  TorTc  Life  Ins.  and  Trust  Co.  v.  Rand,  8  How.  35,  452. 

If  the  application  is  granted,  an  order  directing  the  writ  to 
issue  is  made  and  entered  in  the  usual  manner,  and  on  this  order 
the  writ  issues.  The  order  should  be  served  by  copy  on  the 
adverse  party. 

Section  4.  Form  and  contents  of  writ.    The  writ  of  assistance  ' 
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is  directed  to  the  sheriff  of  the  county  where  the  mortgaged 
premises  are  situated,  commanding  him  to  give  possession  ( Val- 
entine V.  Teller,  1  Hopk.  422),  and  must  describe  the  premises 
with  at  least  sufllcient  certainty  to  enable  the  officer  to  identify 
the  precise  property  of  which  he  is  commanded  to  give  posses- 
sion. It  must  be  under  the  seal  of  the  coiirt  and  subscribed  or 
countersigned  by  the  clerk.     1  Van  Sant.  Eq[.  639. 

Writ  of  assistance. 
The  People  of  the  State  oe  New  Yokk, 

To  the  sheriff  of  the  county  of 

Whereas,  On  the  day  of  ,  18     ,  by  a  certain  judg- 

ment made  in  our  supreme  court  of  the  State  of  N-ew  York,  in 
a  certain  action  then  depending  in  our  said  court  wherein  A.  B. 
was  plaintiff,  and  C.  D.  defendant,  it  was,  among  other  things, 
ordered  and  adjudged  and  decreed  that  all  and  singular  the 
mortgaged  premises  mentioned  in  the  plaintiff's  complaint  in  said 
action,  or  so  much  thereof  as  might  be  sufficient  to  raise  the 
amount  due  to  the  said  plaintiff  for  the  principal,  interest  and 
costs  in  said  action,  and  which  might  be  sold  separately  without 
material  injury  to  the  parties  interested,  be  sold  at  public  auc- 
tion, by  or  under  the  direction  of  ,  a  referee  duly  appointed 
for  that  purpose  {or  by  the  sheriff  of  the  county  of  ),  and 

also  that  the  purchaser  or  purchasers  of  said  mortgaged  premi- 
ses at  such  sale  be  let  into  possession  of  such  parts  as  shall  be 
purchased  by  them  respectively,  on  production  of  the  sheriff's 
deed  for  such  premises,  and  a  certified  order  confirming  the 
report  of  sale ; 

And  whereas  the  said  referee  {or  sheriff)  has  duly  filed  his 
report  of  said  sale  in  the  proper  office,  and  the  same  has  been 
duly  confirmed  by  an  order  of  said  court,  from  which  report  it 
appears  that  the  premises  hereinafter  described  were  sold  to 
E.  P.,  and  that  the  referee's  {or  sheriff's)  deed  has  been  executed 
and  acknowledged  and  delivered  to  the  said  E.  F. 

And  whereas  the  said  E.  P.  has  not  been  let  into,  nor  taken 
possession  of,  the  said  premises,  or  any  part  thereof,  according 
to  the  tenor  of  the  judgment  of  the  said  court,  notwithstanding 
that  the  said  E.  F.  'has  served  on  the  said  C.  D.  a  certified  copy 
of  the  order  confirming  the-  report  of  such  sale,  and  has  also 
produced  and  shown  to  the  said  C.  D.  the  referee's  {or  sheriff's) 
deed  of  the  said  premises  in  pursuance  of  said  j  udgment. 

Therefore  we  command  tou,  that  immediately  after  receiv- 
ing this  writ  you  go  to  and  enter  upon  said  premises  which  are 
described  as  follows,  to  wil:  {give  description)  and  that  you 
eject  and  remove  therefrom  the  said  C.  D.  and  any  of  the  parties 
defendant  in  this  action  who  may  be  in  possession  of  said  prem- 
ises or  any  part  thereof,  and  any  person  who,  since  the  com- 
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mencement  of  this  action,  has  come  into  the  possession  of  the 
said  premises  or  any  part  thereof  against  the  said  E.  F.  and  that 
you  put  and  place  the  said  E.  F.,  or  his  assigns,  in  the  full, 
peaceable  and  quiet  possession  of  the  said  j)remises  without 
delay ;  and  him,  the  said  E.  F.,  in  such  possession  thereof,  from 
time  to  time  maintain,  keep  and  defend,  or  cause  to  be  kept, 
maintained  or  defended,  according  to  the  tenor  and  true  intent 
of  the  said  decree  and  order  of  our  said  court. 

Witness,  ,  one  of  the  justices  of  our  said  supreme  court 

at  ,  this  day  of  ,  18    . 

[seal]  J.  K.,  Cleric. 

Gr.  H.,  Plaintiff ^  s  Attorney. 


AETICLE   IX. 

INJUNCTION. 

Section  1.  Injunction  as  a  judicial  writ.  The  writ  of  injunc- 
tion, as  a  provisional  remedy,  is  abolished,  and  an  injunction  by 
order  substituted  therefor.  Code,  §  218.  This  class  of  injunc- 
tions, and  the  cases  to  which  they  are  applicable,  have  been 
discussed  in  a  preceding  volume.  Ante,  Vol.  2.  But  an  injunc- 
tion as  a  judicial  writ  remains  under  the  Code,  and  may  be 
employed  as  a  remedy  whenever  a  resort  to  it  becomes  necessary. 

As  a  judicial  writ,  an  injunction  is  in  the  nature  of  an  execu- 
tion, and  commands  some  act  to  be  done,  such  as  the  delivery  of 
the  possession  of  lands  or  personal  property,  the  execution  of  a 
deed,  or  any  other  act,  the  performance  of  which  a  court  of 
equity  may  decree. 

Section  2.  Its  employment  under  the  former  practice.  Under 
1;he  old  chancery  practice,  a  writ  of  injunction  was  frequently 
employed  to  enforce  the  execution  of  its  decrees,  and  was  at 
one  time  indispensable  as  a  preliminary  to  the  issuing  of  a  writ 
of  assistance.  Kershaw  v.  Thompson,  4,Zo\-as,.  Ch.  609 ;  New  Tork 
Life  Ins.  and  Trust  Go.  v.  Rand,  8  How.  35,  352.  Its  employ- 
ment was  not,  however,  confined  to  this  class  of  cases,  but  the 
remedy  was  resorted  to  whenever  a  refusal  to  perform  an  act 
commanded  by  a  decree  of  a  court  of  equity  made  further  pro- 
ceedings necessary. 

Section  3.  The  writ  under  the  Code.  While  the  writ  of  injunc- 
tion may  be  resorted  to  under  the  Code,  whenever  an  occasion 
for  its  employment  arises,  there  can  be  but  few  cases  in  which 
a  resort  to  the  remedy  is  necessary,  or  even  advisable,  under  the 
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present  practice.  It  is  no  longer  necessary  as  a  preliminary  to 
the  issuing  of  a  writ  of  assistance  where  the  judgment  provides 
for  letting  a  purchaser  iiito  possession,  as  is  now  the  almost 
invariable  practice.     Ante,  p.  198. 

If  the  judgment  requires  the  payment  of  money,  or  the  deliv- 
ery of  real  or  personal  property,  it  may  be  enforced  by  execu- 
tion. If  it  requires  the  performance  of  any  other  act,  as  the  exe- 
cution of  a  deed,  the  acknowledgment  of  the  satisfaction  of  a 
mortgage,  or  the  delivery  and  cancellation  of  any  instrument, 
or  any  similar  act,  on  the  service  of  a  certified  copy  of  the  judg- 
ment on  the  party  against  whom  it  is  given,  or  the  person  or 
officer  who  is  required  by  law  or  by  the  judgment  to  obey  it, 
and  his  refusal  to  obey,  it  may  be  enforced  by  process  of  con- 
tempt.    Code,  §  285,  and  ante,  2,  175. 

With  these  remedies  at  the  command  of  litigants,  it  is  hard  to 
conceive  any  case  in  which  an  injunction  may  be  really  necces- 
sary  to  enforce  any  judgment  or  decree  properly  made  and 
entered. 

ARTICLE  X. 

SEQUESTEATION. 

Section  1.  Nature  and  object  of  the  writ.  The  process  of 
sequestration  is  a  writ  or  commission  issuing  out  of,  and  under 
the  seal  of  the  court,  directed  to  the  sheriff  or  (what  is  most 
usual)  to  certain  persons  of  the  complainant's  own  nomination, 
as  a  referee  or  receiver,  empowering  him  or  them  to  enter  upon 
and  sequester  the  real  and  personal  estate  and  effects  of  the 
defendant  or  some  particular  part  thereof,  and  to  take,  receive, 
and  sequester  the  rents,  issues  and  profits  thereof,  and  to  keep 
the  same  in  their  hands,  or  pay  the  same  in  such  manner  and  to 
such  persons  as  the  court  shall,  in  its  discretion,  appoint,  until 
the  defendant  shaU  have  performed  the  act  ordered  and  enjoined 
by  the  court.     1  Barb.  Ch.  Pr.  68. 

Section  2.  When  allowed.  The  writ  of  sequestration  was 
formerly  allowed  by  the  court  of  chancery  to  compel  the  obedi- 
ence of  a  party  to  the  mandate  of  the  court,  as  for  example,  to 
appear  in  court  and  answer  in  obedience  to  a  subpoena  issued 
on  filing  the  bill.  But  this  use  of  the  writ  is  now  obsolete. 
1  Van  Sant.  Eq.  Pr.  641. 
.    The  sequestration  of  property  was  formerly,  and  is  still,  an 
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appropriate  and  lawful  mode  of  punishment  for  contempt,  where 
the  partj^,  after  being  committed,  persists  in  his  refusal  to  do 
the  act  required.  People  v.  Albany  &  Vermont  B.  R.  Co.,  12 
Abb.  171 ;  S.  0.,  20  How.  358  ;  37  Barb.  216  ;  People  v.  Rogers, 
2  Paige,  103.  Thus,  where  a  party  perseveres  in  his  refusal  to 
deliver  over  property  to  a  receiver  in  obedience  to  an  order  of 
the  court,  his  property  may  be  sequestered  and  his  servants  and 
agents  prohibited  from  delivering  it  to  him,  or  applying  it  to  his 
use  on  pain  of  contempt.  lb. 

The  Revised  Statutes  provide  for  the  appointment  of  a  receiver 
by  the  court  of  chancery  (now  the  supreme  court),  and  for  the 
sequestration  of  the  stock,  property,  things  in  action,  and  effects 
of  a  corporation,  incorporated  under  the  laws  of  this  State, 
against  whom  a  judgment  at  law  or  a  decree  in  equity  has  been 
obtained,  and  an  execution  issued  and  returned  unsatisfied  in 
whole  or  in  part.  2  R.  S.  463  (483),  §  36  ;  ante,  Vol.  2,  p.  212. 
But  such  proceedings  cannot  be  taken  against  foreign  corpora- 
tions, and  the  only  mode  of  satisfying  an  execution  issued  on  a 
judgment  against  a  foreign  corporation  is  by  proceedings  on 
attachment,  and  under  section  294  of  the  Code.  McBride  y. 
Farmers'  Bank  of  Salem,  28  Barb.  476  ;  S.  C,  7  Abb.  347. 

So  a  corporation,  not  being  amenable  to  process  of  contempt, 
may  be  proceeded  against  by  writ  of  sequestration  for  any  will- 
ful disobedience  to  an  order  of  the  court.  People  v.  Albany  & 
Vermont  R.  R.  Co.,  20  How.  358  ;  S.  C,  12  Abb.  171. 

The  mode  of  enforcing  judgments  against  corporations  will  be 
noticed  in  a  subsequent  article.    Art.  12,  post,  205. 

Section  3.  Proceedings  to  obtain  writ. 

a.  Application,  where  made.  In  order  to  obtain  a  writ  of 
sequestration,  an  application  must  be  made  to  the  court  at  a 
special  term,  on  the  usual  notice  to  the  party  proceeded  against, 
for  an  order  directing  the  writ  to  issue. 

b.  Motion  papers.  This  application  may  be  based  upon  a  veri- 
fied petition  or  upon  an  affidavit  setting  forth  the  facts  whicli 
show  the  right  to  the  remedy  sought.  Thus  the  moving  papers 
should  show  that  the  party  proceeded  against  not  only  refuses 
to  obey  the  judgment,  but  has  been  proceeded  against  for  con- 
tempt, or  that  he  is  in  custody  in  another  suit,  or  is  actually 
imprisoned  on  criminal  process,  or  is  otherwise  situated/So  as  to 
render  any  proceedings  against  him  for  contempt  ineffectual. 
1  Van  Sant.  Eq.  Pr.  642. 
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c.  Order  directing  writ  to  issue.  Upon  the  presentation  of 
proper  proof  of  the  facts  requisite  to  authorize  the  allowance  of 
the  writ,  the  court  will  make  an  order  directing  the  writ  to 
issue.    This  order  must  be  entered  and  served  as  in  other  cases. 

Section  4.  The  writ.  Upon  the  entry  of  the  order  with  the 
clerk,  the  writ  of  sequestration  issues  as  of  course.  The  writ 
must  be  tested  by  the  seal  of  the  court,  and  signed  or  counter- 
signed by  the  clerk.  It  is  directed  to  the  sheriff,  or  more  fre- 
quently to  a  referee  or  receiver,  and  directs  and  empowers  him 
or  them  to  enter  upon  and  sequester  the  real  and  personal  estate 
and  effects  of  the  defendant,  or  some  particular  part  or  portion 
thereof,  and  to  take,  receive,  and  sequester  the  rents,  issues  and 
profits  thereof,  and  to  keep  the  same,  or  to  pay  the  same  in  such 
manner  and  to  such  persons  as  the  court  shall,  in  its  discretion, 
appoint,  until  the  defendant  shall  have  performed  the  act  ordered 
and  enjoined  by  the  court. 

Section  5.  Proceedings  under  the  writ.  The  proceedings  under 
a  writ  of  sequestration  have  been  fully  treated  in  the  works  on 
chancery  practice,  and  for  a  full  discussion  of  this  subject,  includ- 
ing the  character  of  the  goods  sequestered,  the  powers  and  duties 
of  sequestrators,  the  attornment  of  tenants  and  the  sale  of  goods 
and  accounting  by  the  sequestrators.     See  1  Barb.  Ch.  Pr.  70-75. 


ARTICLE  XI. 

EEFEBEB   OB   RECBIVEE  TO   CARET   JUDGMENT   INTO   EFFECT. 

Section  1.  When  a  referee  will  be  appointed  to  carry  a  judg- 
ment into  efifect.  Notwithstanding  all  the  remedies  which  have 
been  heretofore  noticed  for  the  enforcement  of  judgments,  cases 
would  sometimes  occur  in  which  a  valid  judgment  or  decree 
would  be  ineffectual  were  it  not  for  the  power  of  the  court  to 
appoint  a  referee  to  carry  it  into  effect.  Thus,  where  a  judgment 
directs  the  execution  of  a  conveyance,  and  the  party  whose  duty 
it  is  to  execute  the  instrument  is  absent,  or  otherwise  beyond  the 
reach  of  process  for  contempt,  and  has  no  property  to.be  seques- 
tered, the  appointment  of  a  referee  to  execute  the  conveyance 
becomes  a  necessity  to  prevent  a  failure  of  justice. 

Referees  are  also  frequently  appointed  in  actions  for  partition, 
and  for  the  foreclosure  of  mortgages,  to  carry  into  effect  the  pro- 
visions of  the  judgments  therein  concerning  the  sale  of  the 
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premises,  the  execution  of  conveyances,  and  the  disposition  of 
the  proceeds  of  such  sale.  See  Interlocutory  Decrees  and 
Orders,  ante,  Yol.  3,  p.  371. 

Section  2.  Keferee,  how  appointed.  The  appointment  of  a 
referee  to  carry  a  judgment  into  effect  is  made  in  and  by  the 
judgment  itself.  This  question  has  already  been  sufficiently 
discussed.  See  Keferees,  and  Interlocutory  and  Decretal  Orders, 
ante,  Vol.  3,  pp.  233,  346,  349. 

Section  3.  When  receiver  will  he  appointed.  The  Code  pro- 
vides for  the  appointment  of  a  receiver  after  judgment,  to  carry 
the  judgment  into  effect  (Code,  §  244,  sub.  2),  and  also  for  the 
appointment  of  a  receiver  to  dispose  of  the  property  according 
to  the  judgment,  etc.  lb.,  sub.  3.  Under  these  provisions  a 
receiver  may  no  doubt  be  appointed  to  receive  the  rents  and 
profits  of  the  property  of  a  party  adjudged  to  be  in  contempt  for 
disobedience  to  the  mandates  of  the  judgment,  in  which  case  his 
powers  and  duties  would  be  stibstantially  the  same  as  those  of  a 
receiver  appointed  before  judgment  in  an  action.  See  Receivers, 
ante,  Vol.  2.  The  appointment  of  the  receiver  would  render 
unnecessary  all  proceedings  for  the  sequestration  of  the  prop- 
erty of  the  defendant  in  contempt,  and  would  afford  a  simpler 
and  no  less  efficient  remedy. 

Where  the  appointment  is  made  under  subdivision  3  of  section 
244,  for  the  purpose  of  disposing  of  the  property  according  to 
the  judgment,  the  powers  and  duties  of  the  receiver  would  be 
similar  to  those  of  a  referee  appointed  for  a  similar  purpose, 
together  with  the  broader  and  more  comprehensive  powers 
which  the  law  and  the  practice  of  the  courts  confer  upon 
receivers  in  respect  to  the  disposition  of  the  property  in  litigation. 

The  cases  in  which  a  receiver  of  the  property  of  a  corporation 
maybe  appointed,  after  the  return  of  an  execution  unsatisfied  in 
whole  or  in  part,  has  been  discussed  in  a  preceding  volume.  See 
ante,  Vol.  3,  211  ;  also  Laws  of  1870,  ch.  151 ;  2  E.  S.  463  (483), 
§36. 

Section  4.  How  appointed.  With  the  exception  of  a  creditor's 
suit  in  which  judgment  has  been  taken  by  default,  the  appoint- 
ment of  a  receiver  to  dispose  of  the  property  after  judgment 
cannot  be  made  at  the  hearing,  but  must  be  on  motion  and  on 
full  notice  to  the  party  proceeded  against.  In  the  exceptional 
case  mentioned,  the  final  judgment  may  contain  an  appointment 
of  a  receiver  and  directions  for  the  distribution  of  the  estate. 
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Where  the  appointment  is  made  on  motion,  the  proceedings 
will  be  the  same,  in  all  respects,  as  on  the  appointment  of  a 
XQcai-vQv  pendente  lite ;  and  the  order  and  proceedings  under  it 
wiU  also  be  the  same.     See  ante,  Vol.  2,  p. 


ARTICLE   XII. 

EXECUTIOK    OF   JUDGMES^TS    AGAINST    CORPORATIONS,    ABSENT   DEFEND- 
ANTS,   HEIRS,    DEVISEES,    ETC. 

Section  1.  Execution  against  corporations. 

a.  Proceedings  on  return  of  execution  unsatisfied.  The 
Revised  Statutes  provide  that  whenever  a  judgment  at  law,  or  a 
decree  in  equity,  has  been  obtained  against  a  domestic  corpora- 
tion, and  an  execution  issued  thereon  has  been  returned 
unsatisfied  in  whole  or  in  part,  the  supreme  court  may  seques- 
trate the  stock,  property,  things  in  action,  and  effects  of  the 
corporation,  and  may  appoint  a  receiver  of  the  same,  upon  the 
petition  of  the  person  obtaining  the  judgment  or  decree,  or  his 
representatives.     2  R.  S.  463  (483),  §  36.- 

The  proceedings  by  sequestration  of  the  property  of  the  corpo- 
ration have  been  already  noticed.  See  ante,  201.  These  proceed- 
ings, authorized  by  statute,  are  still  in  force ;  and  a  party  who  has 
obtained  a  judgment  against  a  corporation  may  apply  at  once, 
upon  the  return  of  an  execution  unsatisfied,  for  a  sequestration 
and  the  appointment  of  a  receiver.  No  new  process  against  the 
defendant  in  the  judgment  is  to  be  issued,  and  no  new  suit  insti- 
tuted. The  application  to  the  court  is  by  petition  founded  upon 
the  proceedings  in  the  action  in  which  the  judgment  has  been 
recovered.  Corning  v.  MohawJc  Valley  Ins.  Co.,  11  How.  190. 
See  as  to  the  proceedings  to  obtain  the  appointment  of  a  receiver, 
ante,  Vol.  2,  pp.  222,  226.  As  to  the  powers  and  duties  of  such 
receivers,  see  id.  254. 

But  the  proceedings  thus  authorized  by  law  apply  only  to 
domestic  corporations,  and  the  only  mode  of  satisfying  an 
execution  issued  on  a  judgment  against  a  foreign  corporation  is 
by  proceedings  on  attachment  and  under  section  294  of  the 
Code.  McBride  v.  Farmers'  Bank  of  Salem,  28  Barb.  476 ; 
S.  C,  7  Abb.  847. 

b.  Where  judgment  directs  the  performance  of  some  specific 
act.  Where  a  judgment  directs  a  corporation  to  do  some  specific 
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act,  the  proper  mode  of  enforcing  it  is  by  first  serving  a  certified 
copy  of  the  judgment  upon  the  president  or  other  proper  officer, 
and  if  the  judgment  is  not  obeyed,  by  procuring  a  writ  of 
sequestration.  People  v.  Albany  and  Vermont  Railroad  Oo,,  20 
How.  358  ;  S.  C,  12  Abb.  171. 

As  a  corporation,  as  such,  cannot  be  attached  for  contempt,  as 
in  case  of  natural  persons,  there  seems  to  be  no  remedy  by 
which  'an  insolvent  corporation,  having  no  property  to  be 
sequestered,  can  be  compelled  to  obey  a  judgment  commanding 
the  performance  of  some  specific  act,  as  for  example,  to  acknowl- 
edge a  satisfaction  of  judgment,  or  to  execute  .any  other  instru- 
ment, unless  the  law  will  regard  a  direction  to  the  corporation 
as  a  direction  to  the  officers  whose  duty  it  is  to  perform  the 
ordinary  business  of  such  corporation.  In  such  case  the  dis- 
obedience to  the  judgment  could  be  punished  as  a  contempt,  and 
the  officers  committed  until  the  performance  of  the  required  act. 
Dams  V.  Mayor  of  Neio  TorJc,  1  Duer,  451 ;  People  v.  Albany 
and  Vermont  Railroad  Co.,  20  How.  358  ;  S.  C,  12  Abb.  171. 

Section  2.  Execution  against  absent  defendants. 

a.  Judgment  against  absent  defendants,  how  enforced.  The 
Revised  Statutes  provide  that  whenever  a  complaint  is  filed 
against  an  absent,  concealed  or  non-resident  defendant,  for  the 
payment  of  money,  a  reference  may  be  had  to  take  proof  of  the 
facts,  and  to  examine  the  plaintiff  or  his  agent  as  to  payments 
that  ought  to  be  credited  against  the  plaintiff '  s  demand.  Upon 
the  coming  in  of  the  report,  the  court  may  make  such  order  as 
may  be  just,  whereupon  process  may  issue  to  compel  the  per- 
formance of  the  decree,  either  by  sequestration  of  the  real  and 
personal  estate  of  the  defendant,  or  such  part  thereof  as  shall  be 
deemed  sufficient,  or  where  any  specific  estate  or  effects  are 
demanded  by  the  complaint,  by  causing  possession  of  the  prop- 
erty so  demanded  to  be  delivered  to  the  plaintiff.  2  R.  S.187 
(194),  §§  128,  129,  130. 

Section  3.  Execution  against  personal  representatives,  heirs, 
devisees,  etc. 

a.  Where  judgment  is  for  the  payment  of  moriey.  Where 
the  judgment  recovered  directs  the  payment  of  money  only,  and  if 
the  execution  "be  against  real  or  personal  property  in  the  hands 
uf  personal  representatives,  heirs,  devisees,  legatees,  tenants  of 
real  property  or  trustees,  it  shall  require  the  officer  to  satisfy 
the  judgment  out  of  such  property."     Code,  §  289,  subd.  2. 


ENFORCEMENT  OF  JUDGMENTS,  ETC.    207 

Where  j  udgment  directs'perf ormance  of  a  specific  act  —  Judgment,  how  enforced,  etc. 

The  direction  of  the  Code  is  imperative  that  the  execution 
shall  require  the  officer  to  satisfy  the  judgment  out  of  the  prop- 
erty which,  according  to  the  judgment,  is  liable  for  its  payment. 
It  is  not  enough,  in  such  a  case,  that  the  execution  describes  the 
defendants  in  their  representative  capacity  ;  such  description 
alone  being  insufficient  to  prevent  the  officer  from  levying  upon 
the  individual  property  of  the  defendants.  Olmsted  v.  Yreden- 
lurgTi,  10  How.  215. 

6.  Where  judgment  directs  performance  of  a  specific  act.  It 
should  be  observed  that  the  provision  of  the  Code  (§  289, 
subd.  2)  above  cited  has  reference  only  to  judgments  for 
money  ;  such  judgments  never  being  enforced  against  the  indi- 
vidual property  of  heirs  and  devisees,  executors,  administrators 
and  other  trustees,  except  for  some  misconduct  and  by  special 
direction  of  the  court.  But  where  the  judgment  directs  some 
personal  act  to  be  done,  as  the  acknowledgment  by  the  executor 
of  satisfaction  of  a  mortgage  held  by  his  testator,  and  its  delivery 
to  be  canceled,  or  directs  the  specific  performance  by  the  heir  of 
the  contract  of  his  ancestor,  and  the  like,  the  duty  enjoined  being 
personal,  the  judgment  must  be  obeyed,  by  the  personal  repre- 
sentative or  trustee,  under  the  penalty  of  being  proceeded  against 
for  contempt.     1  Van  Sant.  Eq.  Pr.  649. 

c.  Amount  for  wMcTi  execution  may  issue.  Where  the  defend- 
ant's  accounts  have  been  "rendered  and  settled,"  it  is  unneces- 
sary to  procure  an  order  of  the  surrogate,  granting  leave  to  issue 
execution.  But,  by  the  express  provision  of  the  Revised  Statutes, 
which  is  still  operative,  "the  execution  shall  issue  only  for  the 
sum  that  shall  have  appeared,  on  the  settlement  of  such  account, 
to  have  been  a  just  proportion  of  the  assets  applicable  to  the  judg- 
ment." 2  R.  S.  88  (90),  §  32 ;  Olmsted^.  Yredenlurgh,  10 How.  217. 

d.  At  wTiat  time  execution  may  issue.  Where  there  are  any 
heirs  or  devisees  who  are  infants,  no  execution  can  be  issued 
against  them  until  the  expiration  of  one  year  after  the  rendition 
of  the  decree.  If,  however,  there  are  any  adult  defendants  in 
the  same  suit,  execution  may  issue  against  them.  2  R.  S.  455 
(475),  §  54.  In  such  case,  the  attorney  issuing  the  execution 
must  indorse  on  it  the  names  of  the  defendants  who  are  infants, 
with  a  direction  to  the  sheriff  not  to  execute  the  same  against 
them  until  the  expiration  of  one  year.    Id.,  §  55. 

Section  4.  Judgment,  how  enforced  against  a  trust  estate. 
a.  Satisfaction  out  of  real  estate  of  cestui  que  trust.    Lands, 
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tenements  and  real  estate  holden  by  any  one  in  trust,  or  for  the 
use  of  another,  are  liable  to  debts,  judgments,  decrees,  execu- 
tions and  attachments,  against  the  person  to  whose  use  they  are 
holden,  in  the  cases  and  in  the  manner  prescribed  in  chapter  1, 
part  11  of  the  Revised  Statutes.  2  R.  S.  368  (381),  §  26.  It  fol- 
lows,  that  if  the  execution  be  issued  against  the  cestui  que  trust, 
it  may  in  those  cases  be  levied  on  Ms  property  in  the  hands  of 
trustees.  And  if  the  recovery  has  been  on  the  liability  of  the 
cestui  que  trust,  in  a  suit  in  which  the  trustee  was  made  a  party, 
the  execution  will  require  the  oificer  to  satisfy  the  judgment  out 
of  the  trust  property,  agreeably  to  the  provisions  of  the  Code,  sec- 
tion 289,  subdivision  2. 

AETICLE  XIII. 

PKEOEPT   FOR   COSTS. 

Section  1.  In  what  cases  a  precept  for  costs  may  issue.  When- 
ever there  is  an  order  of  the  court,  directing  the  payment  of 
interlocutory  costs,  a  process  or  precept  in  the  nature  of  a  fieri 
facias  may  issue  against  the  personal  property  of  the  party- 
directed  to  pay  such  costs.  Laws  of  1847,  chap.  390,  §  3.  See 
Laws  of  1840,  chap.  386,  §  15.  The  precept  for  costs  is  founded 
on  the  order  of  the  court,  directing  the  payment.  Lucas  v. 
Johnson,  6  How.  121 ;  Wetzel  v.  Schultz,  13  id.  191 ;  S.  C,  3 
Abb.  468.  And  it  cannot  issue  to  collect  costs  in  any  proceed- 
ing without  such  order.  Thus,  it  cannot  be  issued  to  collect  the 
costs  allowed  by  a  referee  in  supplementary  proceedings.  Hul- 
samr  v.  Wiles,  11  How.  446.  In  this  respect  a  clear  distinction 
is  to  be  recognized  between  orders  made  by  the  court,  and  those 
made  by  a  judge  or  officer  out  of  court.  lb. 

So,  the  precept  for  costs  can  issue  to  collect  the  costs  of 
motions  only,  strictly  so  called.  Wesley  v.  Bennett,  6  Abb.  12. 
Thus,  it  cannot  issue  to  collect  costs  on  an  application  for  judg- 
ment, under  section  247  of  the  Code  (lb.) ;  nor  to  collect  the  costs 
awarded  on  sustaining  a  demurrer  to  part  of  an  answer.  Mora 
V.  Sun  Mut.  Ins.  Co.,  22  How.  60;  S.  C,  13  Abb.  304 ;  Palmer 
V.  Smedley,  id.  185.  See  Henderson  v.  Jackson,  2  Sweeney,  603. 
And  where  judgment,  as  in  case  of  nonsuit,  is  granted  absolute, 
the  costs  of  the  motion  cannot  be  collected  on  a  precept.  Carroll 
V.  Frazee,  2  How.  93.  See  Thomas  v.  Clark,  5  id.  375  ;  S.  C,  1 
Code  R.  N.  S.  71. 
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A  precept  issues,  as  of  course,  to  collect  costs  given  for  appear- 
ing to  oppose  a  motion  noticed  but  not  made.  Herring  v.  Hol- 
lenheck,  1  How.  89.  So,  the  costs  of  opposing  a  motion  for  a 
new  trial,  after  judgment  entered,  may  be  collected  by  precept. 
RougMon  v.  Gardiner,  2  How.  144  ;  Buzard  v.  Gross,  4  id.  23. 
And  whenever  a  party  obtains  the  postponement  of  the  trial  of 
a  cause,  on  payment  of  costs,  his  adversary  may  waive  his  right 
to  insist  on  having  the  trial  proceed,  on  omission  to  pay,  and 
may  compel  payment  by  precept.  Gamble  v.  Taylor,  43  How.  375, 

Section  2.  At  what  time  it  may  issue.  A  precept  to  collect 
costs  cannot  be  issued  until  the  lapse  of  twenty  days  from  the 
date  of  the  order  granting  costs,  unless  otherwise  ordered.  Sup. 
Ct.  Eule  32  ;  Post  v.  HaigM,  2  How.  175.  Except  where  costs 
to  be  adjusted  are  to  be  paid  the  party  shall  have  fifteen  days 
to  comply  with  the  rule,  after  the  costs  shall  have  been  adjusted 
by  the  clerk,  on  notice,  unless  otherwise  ordered.  Sup.  Ct. 
Eule  32.  If,  in  such  case,  it  is  issued  before  adjustment,  it 
will  be  set  aside  for  irregularity.  North  v.  Sargeant,  14  Abb. 
223.    See  Wetzel  v.  Schultz,  18  How.  191  ;  S.  C,  3  Abb.  468. 

The  amount  of  costs  to  be  paid  must  be  specified  in  the  order. 
Thus,  where  an  appeal  is  dismissed  with  "  costs  on  the  appeal 
and  costs  of  motion,"  the  respondent  is  not  at  liberty  to  issue  a 
precept  to  collect  such  costs  until  their  amount  has  been  liqui- 
dated by  or  under  the  direction  of  the  court.  EcJcerson  v.  Spoor, 
4  How.  361 ;  3  Code  R.  70. 

Section  3.  Proceedings  to  obtain  precept.  A  precept  to  enforce 
the  payment  of  costs  may  issue  without  any  demand  or  applica- 
tion to  the  court.  Laws  of  1840,  ch.  386,  §  15  ;  Mitchell  v.  West- 
&rvelt,  6  How.  265,  311,  note;  Lucas  v.  Johnson,  id.  121 ;  1  Code 
E.  N.  S.  301 ;  Wetzel  v.  Shultz,  13  How.  191 ;  S.  C,  3  Abb.  468  ; 
Herring  v.  Hallenbeck,  1  How.  89.  See  Boyce  v.  Bates,  8  How. 
495 ;  and  EcJcerson  v.  Spoor,  4  id.  361 ;  S.  C,  3  Code  E.  70,  which 
hold  that  an  application  to  the  court  is  necessary. 

If  the  precept  be  irregularly  issued,  that  is,  not  in  conformity 
with  the  order,  or  before  the  expiration  of  the  twenty  days 
allowed  for  payment,  the  party  proceeded  against  will  be  relieved 
on  motion,  or  can  enforce  his  remedy  by  actipn.  Wetzel  v. 
Shultz,  13  How.  191 ;  S.  C,  3  Abb.  468. 

Section  4.  Form  and  contents  of.    A  precept  issued  against 
several  defendants  to  coUect  the  costs  of  the  denial  of  a  motion 
is  regular,  although  one  of  the  defendants  died  previous  to  mak- 
V0L.IY.— 27 
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ing  the  motion.  Lucas  v.  Johnson,  6  How.  122.  1  Code  K.  N. 
S.  301.  It  would  be  a  more  orderly  form,  however,  in  such  case, 
to  issue  the  precept  against  the  defendants  who  are  living,  with- 
out including  the  one  who  is  dead.  lb. 

A  charge  of  one  dollar  as  costs  of  the  precept  itself,  given  on 
the  decision  of  a  motion,  cannot  be  allowed.  It  can  issue  only 
for  the  costs  of  the  motion.    Bpooner  v.  Frost,  1  How.  192. 

Form  of  precept. 

{Title  of_  the  cause.) 
The  People  of  the  State  of  New  Toek, 

To  the  sheriff  of  the  county  of 

Wheeeas,  An  order  was  made  in  this  action  in  the 
court,  recLuiring  C.  D.,  the  (plaintiff),  to  pay  to  E.  F.,  the  (defend- 
ant), the  sum  of  dollars,  on  (or  before)  the  day  of  , 
18  ,  which  order  has  been  duly  entered  in  the  office  of  the 
clerk  of  the  county  of  ,  and  which  sum  is  unpaid,  and 
there  is  now  actually  due  on  said  order  said  sum  of  doUars, 
and  interest  thereon,  from  said  day. 

Therefore,  we  command  you,  that  you  satisfy  the  said  order 
out  of  the  personal  property  belonging  to  the  defendant  in  your 
county,  and  that  you  return  this  precept  vnthin  sixty  days  after 
its  receipt  by  you,  to  the  clerk  of  the  county  of 

{Date.)  {Signature  of  attorney.) 

Indorsement. 
{Title  of  the  cause.) 

Levy  $  ,  with  interest,  from  the  day  of  , 

1874,  and  return  this  precept  within  sixty  days  after  its  receipt 
by  you  to  the  office  of  the  clerk  of  the  county  of 

{Signature  of  attorney.) 
To  , 

Sheriff  of  the  county  of 
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APPEALS. 
CHAPTER  I. 

APPEALS  IN  GENERAL. 
ARTICLE  I. 

GElfBRAL   NATURE   AKD    OBJECT    OF   APPEALS. 

Section  1.  Nature  of  an  appeal.  An  appeal  is  that  proceed- 
ing by  wHch.  the  judgment,  decree  or  order  of  a  court  or  judge  is 
taken  before  a  higher  tribunal  for  review.  It  was  intended  to  be 
a  substitute  for  the  writ  of  error  in  respect  to  common-law  judg- 
ments and  proceedings,  and  in  respect  to  equitable  proceedings, 
it  is  intended  to  be  such  a  proceeding,  and  with  such  force  as 
was  formerly  in  practice  in  reviewing  proceedings  in  equity. 
Qormly  v.  Mcintosh,  22  Barb.  271,  275. 

Section  2.  Proceedings,  how  reviewed  prior  to  the  Code.  Prior 
to  the  Code  of  Procedure,  a  review  of  legal  proceedings  Was 
obtained  by  writ  of  error,  or  by  certiorari.  Writs  of  error,  in  civil 
actions,  have  been  abolished  by  the  Code  and  appeals  substi- 
tuted.    Code,  §  323. 

Proceedings  in  equity  were  formerly  reviewed  by  appeal,  and 
the  appellate  court  made  a  final  decree  disposing  of  the  merits 
of  the  controversy,  but  under  the  new  system,  where  distinctions 
between  actions  at  law  and  suits  in  equity,  as  such,  were 
abolished,  the  review  upon  appeal  is  controlled  by  both  legal 
and  equitable  rules,  which  are  applied  according  to  circum- 
stances.   Griffin  v.  Marquardt,  17  N.  Y.  (3  Smith)  28. 

Section  3.  Writs  of  error,  how  far  abolished.  That  the  form 
of  an  appeal,  as  a  substitute  for  a  writ  of  error,  was  not  intended 
as  the  remedy  in  all  cases  is  evident  from  section  471  of  the  Code. 
Freeman  v.  Kendall,  41  N.  Y.  (2  Hand)  518. 

The  proper  method  of  reviewing  an  award  of  arbitrators  is 
held  to  be  by  writ  of  error  (lb. ;  Turnbull  ir.  Martin,  45  N,  Y. 
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[6  Hand]  600 ;  Isaacs  v.  Beth  HamedrasJi  Society,  19  N.  Y. 
[5  Smitli]  584) ;  and  the  same  is  held  to  be  the  method  of  review- 
ing a  final  decision  of  the  general  term  upon  a  writ  of  certiorari. 
Freeman  v.  Ogden,  40  N.  Y.  (1  Hand)  10,5  ;  S.  C.  below,  17  Abb. 
326,  n.  See  Miller  v.  Levi,  44  N.  Y.  (5  Hand)  489.  And  prior  to  the 
enactment  of  1859,  chapter  174,  a  final  decision  of  the  supreme 
court  in  proceedings  by  mandamus,  was  reviewable  by  writ  of 
error,  but  that  act  provides  for  a  review  in  such  case  by  appeal. 
Becker  v.  People,  18  N.  Y.  (4  Smith)  487 ;  People  ex  rel.  Bender 
V.  OJiurch,  20  K.  Y.  (6  Smith)  629.  By  the  act  of  1873,  the 
supreme  court,  at  general  term,  was  authorized  to  issue  writs  of 
mandamus  and  prohibition  to  any  special  term  of  that  court,  or 
to  any  justice  thereof,  holding  special  term  or  sitting  at  cham- 
bers ;  and  from  any  order,  judgment  or  final  determination  of 
the  general  term  in  any  such  proceeding,  an  appeal  was  allowed 
to  the  court  of  appeals.    Laws  of  1873,  ch.  70. 

In  cases  where  appeals  are  substituted  for  writs  of  error,  and 
where  there  are  no  special  provisions  giving  to  the  substituted 
remedy  a  broader  or  more  comprehensive  scope,  the  power  of 
review  which  it  confers  is  the  same  as  that  formerly  obtained  by 
writ  of  error.  This,  at  least,  is  the  rale  as  applied  to  appeals  to 
the  supreme  court,  from  an  inferior  court,  under  section  344  of 
the  Code.  TJiurher  v.  Townsend,  22  N.  Y.  (8  Smith)  517; 
Maltby  v.  Greene,  3  Abb.  Ct.  App.  144 ;  S.  C,  1  Keyes,  648. 

Section  4.  Eeview  by  certiorari,  when  proper.  The  cases  ia 
which  a  writ  of  certiorari  is  the  proper  remedy  to  bring  a  pro- 
ceeding before  an  appellate  court  for  review  will  be  noticed  in  a 
subsequent  volume.     See  Certiorari,  post. 

Section  5.  Surrogates'  orders  and  decrees.  The  mode  of  obtain- 
ing a  review  of  the  orders  and  decrees  of  surrogates,  is  by  appeal 
to  the  supreme  court  at  general  term.  As  the  practice  on  such 
appeals  is  governed  wholly  by  the  Revised  Statutes  and  the 
rules  of  court,  and  is  in  no  respect  regulated  by  the  Code,  the 
general  rules  here  laid  will  have  no  application  to  such  appeals, 
the  design  of  this  chapter  beiilg  merely  to  discuss  those  general 
principles  which  apply  to  all  appeals  indiscriminately.  For  the 
practice  on  appeals  from  surrogates'  courts,  see  chapter  8,  post. 
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ARTICLE   n. 

WHO   MAT  APPEAL.  , 

Section  1.  Party  aggrieyed.  The  Code  provides,  generally, 
that  any  party  aggrieved  may  appeal.  Code,  §  325.  And  as  the 
right  to  appeal  under  the  Code  must  be  sought  for  in  the  Code, 
it  follows  that  only  a  party  aggrieved  is  authorized  to  appeal. 
Under  the  old  chancery  practice,  no  one  could  appeal  from  an 
order  or  decree  who  was  not  injured  thereby  ;  and  even  where  a 
party  was  aggrieved  by  one  branch  of  a  decree,  he  was  not 
thereby  authorized  to  call  in  question  another  portion  of  the 
decree  which  had  no.  bearing  or  eifect  upon  his  rights  or 
interests.  Cuyler  v.  Moreland,  6  Paige,  273 ;  Idley  v.  Bowen, 
11  Wend.  227 ;  S.  C,  1  Edw.  Ch.  148.  This  practice  has  not 
been  changed  by  the  Code.  A  party  who  had  released  all  his 
interest  in  a  suit,  could  not,  prior  to  the  Code,  appeal  from  any 
order  or  decree  made  therein  which  did  not  prejudice  him, 
although  it  might  be  wrong  as  to  other  parties.  Steele  v.  White, 
2  Paige,  478.  And  so,  since  the  Code,  a  sole  plaintiff,  who  has 
assigned  his  interest  in  the  subject  of  litigation  to  one  of  several 
defendants,  cannot  maintain  an  appeal  for  the  benefit  of  another 
defendant,  against  whom  a  decree  has  been  entered.  Hackley 
V.  H<ype,  2  Abb.  Ct.  App.  298  ;  S.  C,  4  Keyes,  123. 

And  it  may  be  stated,  generally,  that  one  who  has  parted  with 
his  interest  in  the  subject-matter  of  a  suit,  after  the  entry  of  a 
decree  against  him,  has  no  further  rights  therein  to  be  protected 
by  appeal.  Mills  v.  Hoag,  7  Paige,  18.  And  no  person  can 
maintain  an  appeal  who  cannot  possibly  be  injured  by  an  alleged 
error  in  the  judgment  or  order  appealed  from,  unless  such  per- 
son is  the  legal  representative  of  a  party  who  may  be  injured 
thereby.  Steele  v.  White,  2  Paige,  478  ;  Eeid  v.  Vanderheyden, 
6  Cow.  719. 

Section  2.  Strangers  to  the  action.  The  section  of  the  Code 
providing  for  an  appeal  by  the  party  aggrieved,  has  been  con- 
strued to  mean  a  party  to  the  record  or  his  representatives,  and 
not  a  person  who  may  feel  aggrieved  and  who  is  not  a  party  to 
the  suit.  E.  B.  v.  M  O.  B.,  28  Barb.  299  ;  S.  C,  8  Abb.  44 ; 
Martin  v.  Kanouse,  2  id.  390 ;  Beach  v.  Gregory,  2  id.  203. 
And  while  a  stranger  may  apply  to  be  relieved  from  proceedings 
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in  an  action,  he  cannot  appeal  from  an  order  denying  Ms  appli- 
cation. Matter  of  Bristol,  16  Abb.  397.  In  the  following  cases, 
however,  appeals  have  been  allowed  by  persons  not  parties  to  the 
proceedings  in  the  strict  sense  of  the  term.  By  a  purchaser  at 
a  foreclosure  salg,  from  an  order  setting  aside  the  sale.  Mor- 
timer V.  NasTi,  17  Abb.  229,  n.  In  Matter  of  Cavanagh,  14  id. 
258 ;  S.  C,  37  Barb.  22  ;  23  How.  358.  By  the  attorney  of  a 
married  woman,  from  orders  for  discontinuance,  etc.,  when  his 
fees  and  expenses  were  not  provided  for.  McKenzie  v.  Rhodes, 
13  Abb.  337 ;  reversing  S.  C,  21  Howi  467. 

Section  3.  One  of  several  plaintiffs  or  defendants.  Under 
the  Code  one  or  more  of  several  plaintiffs  or  defendants  may 
appeal  alone.  Brown  v.  Richardson,  4  Rob.  603  ;  Mattison  v. 
Jones,  9  How.  152,  and  such  appeal  by  one  will  not  prevent  an 
appeal  by  the  others.     Brown  v.  Richardson,  4  Rob.  603. 

Section  4.  Person  suing  in  forma  pauperis.  The  statute  autho- 
rizing prosecutions  in  forma  pauperis,  does  not  include  appeals, 
and  a  poor  person  cannot  appeal  as  such.  Ostrander  v.  Har- 
per, 14  How.  16.  See  McDonald  v.  Bank  for  Savings  in  the 
City  of  New  York,  2  id.  35 ;  Moorev.  Cooley,  2  Hill,  412  ;  Bolton 
V.  Gardner,  3  Paige,  273.  But  in  one  case  a  rule  was  granted 
allowing  an  appeal  to  be  prosecuted  in  forma  pauperis.  See 
Whelan  v.  Whelan,  3  Cow.  537,  554. 

Section  5.  Representatives  of  deceased  party.  The  death  of  a 
party  after  judgment,  does  not  prevent  an  appeal  by  his  per- 
sonal representatives.  But  before  appealing,  the  representatives 
of  the  deceased  party  should  cause  themselves  to  be  substituted 
as  parties  to  the  record.  Martin  v.  Kanouse,  2  Abb.  390; 
Beach  V.  Gregory,  id.  203.  Where  a  party  dies  while  an  appeal 
is  pending,  it  is  not  strictly  necessary  to  revive  the  action  in  the 
name  of  the  personal  representatives  of  the  deceased  party. 
Miller  v.  Gunn,  1  How.  159.  Yet,  should  the  appeal  be  decided 
adversely  to  the  interests  of  the  estate  of  the  deceased  party, 
and  a  further  appeal  be  advisable  and  allowable,  the  substitu- 
tion of  the  representatives  of  the  deceased,  would  be  necessary 
before  bringing  a  further  appeal.  lb.  If  the  party  dies  after  the 
return  is  filed  in  the  appellate  court,  that  court  has  jurisdiction 
to  make  an  order  for  the  substitution  of  the  proper  parties. 
Hastings  Y.  McKinley,  8  How.  175.  But  non-resident  executors 
or  administrators  can  neither  continue  nor  dismiss  an  appeal 
pending  here.    Warren  v.  Eddy,  13  Abb.  28 ;  S.  C,  32  Barb.  664. 
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ARTICLE   III. 

WAITER    OF  APPEAL. 

Section  1.  By  stipulation  of  parties.  The  parties  to  an  action 
may,  by  an  express  stipulation  entered  into  before  judgment, 
waive  all  right  to  appeal.  And  when  either  party,  in  violation 
of  such  stipulation,  attempts  to  appeal  from  the  judgment 
rendered  in  the  action,  the  appellate  court  will  enforce  the  stipu- 
lation and  dismiss  the  appeal.  People  v.  Stephens,  52  IS.  Y. 
(7  Sick.)  306  ;  Townsend  v.  Master  son,  etc.,  Stone  Dressing  Co., 
15  N.  T.  (1  Smith)  587  ;  QlarJce  v.  Meigs,  10  Bosw.  337. 

Section  2.  By  enforcement  of  judgment.  A  party  by  issuing 
an  execution  on  a  judgment  rendered  in  his  favor,  and  collecting 
the  amount  thereof,  waives  his  right  to  bring  or  to  maintain  an 
appeal.  Knapp  v.  Brown,  11  Abb.  N.  S.  118  ;  S.  C,  45  N.  Y. 
(6  Hand)  207. 

So,  where  all  the  provisions  of  a  judgment  are  connected  and 
in  some  manner  dependent,  a  party  by  enforcing  or  accepting 
the  judginent  so  far  as  it  is  in  his  favor  waives  his  right  to  appeal 
from  it  so  far  as  it  is 'not  favorable  to  him.  MurpTiy  v.  Spauld- 
ing,  46  N.  Y.  (1  Sick.)  556 ;  Bennett  v.  Van  SycTcel,  18  N.  Y. 
(4  Smith)  481  ;  BenJcardr.  BdbcocTc,  17  Abb.  421 ;  S.  C,  27  How. 
391 ;  2  Bob.  176.  So,  where  the  appellant  proceeds  on  an  order 
appealed  from,  his  appeal  will  be  dismissed.  Vail  v.  JRemsen,  7 
Paige,  206. 

Section  3.  By  acceptance  of  benefit  offered  as  an  alternative  to 
right  to  appeal.  An  acceptance  of  a  positive  benefit  under  an 
order  or  decree,  is  a  waiver  of  the  right  to  appeal  therefrom. 

Thus,  where  a  decision  overruling  a  demurrer  grants  leave  to 
answer,  and  the  party  demurring  avails  himself  of  the  privilege, 
the  right  to  appeal  from  the  order  is  waived.  Brady  v.  Donnelly, 
1  K  Y.  (1  Comst.)  126  ;  McElwain  v.  Willis,  9  Wend.  548.  So 
where  an  order  is  granted  upon  condition  of  payment  of  costs 
by  the  one  party,  an  acceptance  of  the  costs  by  the  other  is  a 
waiver  of  his  right  to  appeal.  Marvin  v.  Marmn,  11  Abb.  N. 
S.  97;  Lupton  v.  Jewett,  1  Eob.  639  ;  S.  C,  19  Abb.  320  ;  Lewis 
V.  Irving  Fire  Ins.  Co.,  15  id.  140,  n;  BadwayY.  OraTiam,  4  id. 
468.  A  party  cannot  appeal  from  an  order  denying  a  motion, 
with  leave  to  renew,  and  at  the  same  time  avail  himself  of  the 
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privilege  extended  to  Mm  by  tlie  offer,  as  the  acceptance  of  the 
privilege  to  renew  the  motion  is  a  v?aiver  of  the  right  to  appeal. 
Noble  V.  Prescott,  4  E.  D.  Smith,  139  ;  Peel  v.  Elliott,  16  How. 
483. 

So  vrhere  a  party  proceeds  to  try  a  cause  under  an  order  of 
reference,  he  thereby  w^aives  his  right  to  appeal  from  the  order. 
Ubsdell  V.  Root,  3  Abb.  142  ;  S.  C,  1  Hilt.  173. 

From  the  cases  above  given  it  vrill  be  seen  that  it  is  a  weU- 
established  rule  that  a  party  who  obtains  the  benefit  of  an  order 
or  judgment  in  a  cause,  and  accepts  the  benefit,  or  receives  the 
advantages,  shall  be  afterward  precluded  from  asking  that  the 
order  or  judgment  be  reviewed,  or  from  denying  the  authority 
which  granted  it. 

Where  an  order  is  made,  denying  the  sufficiency  of  a  pleading, 
with  leave  to  apply  for  leave  to  amend,  an  application  for  the 
order  granting  leave  to  amend  vdll  be  a  waiver  of  the  right  to 
appeal  from  the  original  order,  although  the  party  obtaining  the 
last  order  has  not  availed  himself  of  the  privilege  granted.  Mc- 
Elwain  v.  Willis,  9  Wend.  548. 

The  doctrine  of  waiver  seems  to  be  applied  in  those  cases  only 
in  which  the  appellant  has  attempted  actively  to  enforce,  either 
the  whole  of  a  judgment,  order,  or  decree  in  his  favor,  or  some 
part  thereof  which  is  connected  with  and  dependent  upon  such 
other  part  thereof  as  he  may  have  appealed  from,  or  where  he  has 
accepted  or  availed  himself  of  some  benefit  or  favor  granted  or 
offered  by  such  judgment,  order  or  decree  as  an  alternative,  or  an 
implied  alternative  to  exercising  the  right  to  appeal.  Benkard 
V.  BabcocTc,  27  How.  39J  ;  S.  C,  2  Eob.  175  ;  17  Abb.  421. 

In  order  that  the  acceptance  of  a  benefit  under  a  judgment, 
order,  or  decree,  shall  operate  as  a  waiver  of  the  right  of  appeal, 
there  must  be  an  inconsistency  in  retaining  the  benefit  derived 
from  the  judgment  or  decree,  and  at  the  same  time  appealing 
therefrom.  Knapp  v.  Brown,  45  IST.  Y.  (6  Hand)  207;  S.  C,  11 
Abb.  N.  S.  118. 

It  has  been  held  that  the  acceptance  by  the  appellant  of  money 
or  other  property  awarded  to  him  by  the  decree,  does  not  take 
away  his  right  to  appeal  therefrom,  and  this  is  so  held  on  the 
ground  that  such  payment  is  in  the  nature  of  a  payment  on 
account.  HigUe  v.  Westlake,  14  N.  Y.  (4  Kern.)  281 ;  Benkard 
V.  BabcocTc,  2  Kob.  175  ;  S.  C,  17  Abb.  421 ;  27  How.  391 ;  Clowes 
V.  Dickinson,  8  Cow.  328. 
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And  so  the  payment  by  the  appellant  of  moneys  or  costs 
directed  to  be  paid  by  the  decree  (unless  by  way  of  compromise), 
does  not  affect  his  right  to  appeal.  Wells  v.  DanfortJi,  1  Code 
R.  K  S.  415;  Burch  y. -Newbury,  4  How.  145. 

Section  4.  By  omission  to  file  return.  In  the  court  of  appeals, 
an  appeal  will  be  deemed  to  be  waived,  if  the  appellant  fails  to 
file  the  return  in  accordance  with  the  requirements  of  Rule  two 
of  that  court. 

But  a  default  in  that  respect,  may  be  relieved  upon  terms, 
unless  the  opposite  party  has  been  prejudiced  thereby.  Water- 
man V.  Whitney,  7  How.  407.  Yet  after  an  appeal  has  been 
dismissed  on  this  ground,  it  will  not  be  re-instated  unless  the 
appellant  establishes  the  fact  that  he  iised  due  diligence  {Spoore 
V.  Fannan,  16  N.  Y.  [2  Smith]  620) ;  and  if  the  respondent 
neglects  to  avail  himself  of  the  appellant' s  omission,  under  this 
rule,  until  after  the  return  is  actually  filed  and  the  cause  noticed 
for  argument  by  the  respondent,  he  will  be  held  to  have  waived 
all  objections  to  the  omission.  Beecher  v.  Oonradt,  11  How.  181. 

AKTICLE  IV. 

TIME  FOE  APPEALING. 

Section  1.  When  appeal  may  be  taken.  A  party  may  appeal 
from  a  judgment  as  soon  as  the  judgment  roll  is  filed,  and  not 
sooner.  McMahon  v.  Harrison,  5  How.  360  ;  McMahon  v.  Allen, 
7  Abb.  1 ;  27  Barb.  335.  But  fractions  of  a  day  will  not  be  regarded , 
and  where  the  appeal  is  taken  on  the  same  day  that  the  judgment 
is  perfected,  though  before  the  hour  of  filing  the  roll,  the  appeal 
will  be  sustained.  BlydenhurgJi  v.  Cotheal,  4  N.  Y.  (4  Comst.) 
^18 ;  S.  C,  5  How.  20o':  8  Code  R.  216. 

The  parties  desiring  to  appeal,  may  by  an  application  to  the 
court  in  which  the  action  is  pending,  compel  the  other  party  to 
perfect  his  judgment  if  he  neglects  to  do  so.  See  ante.  Vol.  8, 
588.  See  also  Purdy  v.  Peters,  15  Abb.  160  ;  S.  C,  28  How.  328  ; 
Peet  V.  Cowenhoven,  14  Abb.  56  ;  Lentilhon  v.  Mayor,  etc.,  of 
New  YorTt,  1  Code  R.  N.  S.  Ill ;  S.  C,  8  Sandf.  721. 

In  the  case  of  an  appeal  from  an  order,  the  order  must  be 

entered  with  the  clerk  before  the  appeal  is  brought.    Qallt  v. 

Finch,   24  How.  193;  Marshall  v.  Francisco,  10  How.  147; 

Smith  V.  Dodd,  8  E.  D.  Smith,  215  ;  Code,  §  350.    If  there  is  any 

Vol.  IV.  — 28 
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question  remaining  unsettled,  the  appeal  cannot  properly  be 
brought.  See  McMahon  v.  Allen,  7  Abb.  1 ;  27  Barb.  335 ;  8%er- 
man  v.  Wells,  14  How.  522  (527). 

It  is  held  that  an  appeal  taken  from  a  justice's  judgment 
immediately  upon  its  rendition  by  the  justice,  without  waiting 
for  it  to  be  docketed,  is  regular.  Oriswold  v.  Yan  Deusen,  2  B. 
D.  Smith,  178. 

Section  2.  When  appeals  must  be  taken  if  at  all.  An  appeal 
to  the  court  of  appeals,  under  subdivision  2  of  section  11  of  the 
Code,  must  be  taken  within  sixty  days  after  written  notice  of 
the  order  has  been  given  to  the  party  appealing.    Code,  §  331. 

The  following  appeals  are  embraced  within  the  subdivision  of 
the  Code  above  mentioned:  Appeals  from  orders  affecting  a 
substantial  right,  when  such  order  in  effect  determines  the  action 
and  prevents  a  judgment  from  which  an  appeal  might  be  taken, 
or  discontinues  the  action  ;  appeals  from  orders  granting  or 
refusing  a  new  trial,  or  striking  out  an  answer,  or  any  part  of 
an  answer,  or  any  pleading  in  an  action.  Code,  §  11,  subdi- 
vision 2. 

All  other  appeals,  which  may  be  taken  to  the  court  of  appeals, 
must  be  taken  within  two  years  after  judgment  has  been  per- 
fected by  filing  the  judgment  roU.     Code,  §  331. 

Appeals  from  an  inferior  court,  to  the  supreme  court,  must  be 
taken  within  two  years  from  the  time  of  perfecting  the  judgment 
by  filing  the  judgment  roll.    Code,  §  331. 

Appeals  from  the  special  to  the  general  term  of  the  same  court, 
must  be  taken  within  thirty  days  after  written  notice  of  the 
judgment  or  order  has  been  given  to  the  party  appealing.  Code, 
§  332.  And  this  rule  is  the  same,  whether  the  appeal  is  taken 
in  an  action  or  in  a  special  proceeding.  Laws  of  1854,  ch.  270, 
§  2.  Appeals  from  the  orders  of  a  single  judge  of  the  marine 
court,  to  the  general  term  of  that  court,  must  be  taken  within 
ten  days  after  written  notice  of  the  order  has  been  given  to  the 
party  appealing.  Laws  of  1872,  ch.  629,  §  10.  Appeals  from 
the  general  term  of  the  marine  court,  to  the  court  of  common 
pleas,  must  be  taken  within  twenty  days  after  judgment  by  the 
general  term.     Code,  §  352. 

Appeals  from  a  justice's  court  must  be  taken  within  twenty 
days  after  the  actual  entry  of  judgment,  unless  the  party  appeal- 
ing was  not  served  with  process  in  the  action,  in  which  case  he 
may  appeal  at  any  time  within  twenty  days,  after  personal  notice 
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of  the  judgment.  Code,  §  353 ;  see  MUas  v.  Bdbcock,  12  Abb. 
N".  S.  288. 

Section  3.  When  time  of  appeal  is  unlimited.  Where  the  time 
within  which  an  appeal  must  be  taken  dates  from  the  time  of  the 
service  of  a  notice  of  the  entry  of  judgment,  and  no  such  notice 
is  given  by  the  successful  party,  the  time  within  which  an  appeal 
may  be  taken  is  unlimited.  Fry  v.  Bennett,  16  How.  402 ;  S.  C, 
7  Abb.  352  ;  affirmed,  26  How.  599,  n.  The  party  may  acquire 
actual  knowledge  of  the  judgment  or  order  in  any  manner,  but 
unless  the  required  notice  is  actually  served  upon  him,  such 
knowledge  will  not  limit  the  time  to  appeal.  lb.  See  Leavy  v. 
Roberts,  8  Abb.  310;  S.  C,  2  Hilt.  285;  affirmed,  27  How. 
599,  n. 

As  to  the  practice  relating  to  the  service  of  the  notice  of  judg- 
ment, and  its  form  and  contents,  see  ante,  Yol.  3,  p.  725-727. 

Section  4.  Computation  of  time.  The  time  within  which  an 
appeal  must  be  brought  is  computed  by  excluding  the  first  day 
and  including  the  last.    Code,  §  407. 

So,  also,  this  time  must  be  computed  from  the  time  of  the 
service  of  the  notice,  if  notice  is  required ;  but  if  the  notice  is 
served  before  the  entry  of  the  order  or  judgment,  the  time  must 
be  computed  from  such  entry.     OaUt  v.  Finch,  24  How.  193. 

When  the  last  day  falls  on  Sunday,  it  must  be  excluded  in 
the  computation,  and  the  appeal  may  be  taken  on  Monday. 
Code,  §  407 ;  Taylor  v.  Corhiere,  8  How.  385 ;  Campbell  v.  The 
International  Life  Assurance  Society  of  London,  4  Bosw.  298. 

Where  the  service  of  the  notice  of  the  judgment  or  order  is  by 
mail,  Rouble  time  is  allowed  the  party  in  which  to  bring  his 
appeal.    Code,  §  412  ;  Dorian  v.  Lewis,  7  How.  132. 

Section  5.  Effect  of  stay  of  proceedings.  An  order  staying 
all  proceedings,  except  the  entry  of  judgment,  prevents  the  ser- 
vice of  a  notice  of  such  entry,  and  thus  in  eflfect  extends  the  time 
to  appeal.  White  v.  KlinJcen,  16  Abb.  109.  See  Renouil  v.  Har- 
ris, 2  Code  R.  71  ;  S.  C,  2  Sandf.  641 ;  which  is  apparently 
contra,  but  in  that  case,  as  the  point  was  not  raised,  it  is  to  be 
presumed  that  the  notice  of  judgment  was  served  before  the  stay 
of  proceedings  was  obtained. 

Section  6.  Enlargement  of  time.  Where  the  statute  fixes  a 
period  of  time  within  which  an  appeal  must  be  taken,  the  court 
cannot  lawfully  extend  the  statutory  limit.  Code,  §  405.  Salles 
V.  Butler,  27  K  Y.  (13  Smith)  638  ;  affirming  S.  C,  27  How.  133 ; 
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Wait  V.  Van  Allen,  22  N.  Y.  (8  Smith)  319  ;  Humphreys.  Oham- 
lerlain,  11  N.  Y.  (1  Kern.)  274  ;  Bryant  v.  Bryant,  4  Abb.  N. 
S.  138 ;  S.  C,  7  Rob.  49  ;  Ooies  v.  Carroll,  28  How.  436. 

The  court  has  not  power  to  amend  a  notice  of  appeal,  the  effect 
of  which  will  be  not  merely  to  correct  an  error,  but  also  to 
extend  the  time  for  appealing.  Bryant  v.  Bryant,  7  Rob.  49 ; 
S.  C,  4  Abb.  N.  S.  138-;  Fry  v.  Bennett,  7  A.  Abb.  852  ;  S.  C,  16 
How.  385,  391 ;  2  Bosw.  685 ;  Cotes  v.  Carroll,  28  id.  436.  See 
Mott  V.  Lansing,  5  Lans.  516.  Nor  will  it  set  aside  a  judgment  for 
the  sake  of  relieving  a  party  from  the  loss  of  his  remedy  by 
appeal,  even  though  his  condition  was  not  caused  by  any  fault 
of  his  own.  Marston  v.  Johnson,  13  How.  93 ;  Humphrey  v. 
Chamberlain,  11  N.  Y.  (1  Kern.)  274.  See  Jellinghaus  v.  N.  Y. 
Insurance  Co.,  5  Bosw.  678 ;  Church  v.  Rhodes,  6  How.  281. 

The  time  to  appeal  is  not  enlarged  by  a  motion  to  set  aside 
the  judgment  as  irregular,  and  if  during  the  pendency  of  such  a 
^  motion  the  time  to  appeal  expires,  the  right  of  appeal  will  be 
lost.  Renouil  v.  Harris,  2  Code  R.  71 ;  S.  C,  2  Sandf  641.  And 
an  extension  of  the  time  to  file  and  serve  exceptions,  or  to  serve 
a  case  with  exceptions,  does  not  extend  the  time  to  appeal. 
Salles  V.  Butler,  27  N.  Y.  (13  Smith)  638 ;  affirming  S.  C,  27 
How.  133.  See  JacTcson  v.  Fassitt,  12  Abb.  281 ;  S.  C,  33  Barb. 
645 ;  21  How.  279. 

Section  7.  Objections  to  appeal  as  not  brought  in  time.  The 
proper  mode  of  raising  the  objection  that  an  appeal  was  not 
brought  in  time,  is  by  motion  to  dismiss  the  appeal.  Mills  v. 
Shult,  2  E.  D.  Smith,  139.  But  a  party  may  waive  his  right  to 
make  the  motion  by  laches.  Stevenson  v.  McNitt,  27  How.  835. 
And  he  may  also  waive  the  objection  by  positive  acts  of  sub- 
mission to  the  appellate  court,  as  by  admitting  due  service  of 
the  notice  of  appeal,  or  by  noticing  the  appeal  for  argument. 
Struver  v.  Ocean  Ins.  Co.,  9  Abb.  23 ;  S.  C,  2  Hilt.  475 ;  Pearson 
V.  Lomjoy,  58  Barb.  407;  S.  C,  35  How.  193. 

ARTICLE  V. 

NOTICE  OF  APPEAL. 

Section  1.  Office  of  notice.  A  proper  notice  of  appeal  is  the 
initiatory  step  in  proceedings  upon  an  appeal,  and  is  the  pro- 
ceeding by  which  all  appeals  are  effected.  Its  office  is  to  transfer 
to  the  higher  tribunal  whatever  is  the  subject  of  review.    A 
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notice  of  appeal  from  a  justice's  court  has  sometimes  been  called 
an  original  process  for  commencing  an  action  in  the  appellate 
court.  See  27  How.  378  ;  Kanouse  v.  Martin,  2  Sandf .  739 ; 
S.  C,  3  Code  E,.  203. 

Section  2.  Form  and  contents  of.  The  notice  of  appeal  must 
be  in  writing,  and  must  state  that  the  appeal  is  from  the  judg- 
ment or  order,  or  from  some  specified  part  thereof.  Code,  §  327. 
A  verbal  notice  of  appeal  amounts  to  nothing.  People  ex  rel. 
Gemmill  v.  Eldridge,  7  How.  108.  A  notice  of  appeal  stating 
that  it  is  "from  the  judgment"  is  good  as  an  appeal  from  the 
whole  judgment,  though  to  state  that  it  is  from  "the  whole  judg- 
ment" in  such  case  would  be  better  practice.  People  v.  Tarlell, 
17  How.  120.  It  is  not  necessary  to  state  in  the  notice,  the  grounds 
of  appeal  (except  in  appeals  to  the  New  York  common  pleas, 
the  superior  court  of  Buflfalo,  or  to  the  county  courts  from  an 
inferior  court,  see  Code,  §  353),  but  suchcourge,  it  has  been  said, 
would  be  preferable.  Wilson  v.  Allen,  3  How.  369 ;  Smith  v. 
Grant,  17  id.  381. 

A  notice  of  appeal  from  a  judgment  perfect  in  itself  and  con- 
taining nothing  more  will  not  authorize  a  review  of  an  order 
denying  a  new  trial.  Fry  v.  Bennett,  16  How.  385 ;  S.  C,  7 
Abb.  352  ;  2  Bosw.  684 ;  Marquart  v.  La  Farge,  5  Duer,  559  ; 
Eastings  v.  McKinley,  3  Code  R.  10. 

It  has  been  held  that  the  service  of  a  case  containing  excep- 
tions was  equivalent  to  the  service  of  a  notice  of  appeal,  unless 
it  was  returned  as  irregular.  Sherman  v.  Wells,  14  How.  522. 
So  it  has  been  held  that  such  a  proceeding  would  authorize  an 
amendment  by  adding  a  formal  notice  of  appeal  nunc  pro  tunc. 
Jackson  v.  Fassitt,  21  How.  279  ;  S.  C,  12  Abb.  281 ;  33  Barb. 
645.  But  it  is  very  doubtful  whether  such  a  proceeding  would 
be  sustained  at  the  present  time,  since  this  case  has  been  dis- 
tinctly disapproved  in  Salles  v.  Butter,  27  How.  133 ;  and  the 
latter  case,  we  believe,  lays  down  the  correct  practice  in  this 
respect.     See,  also,  Cotes  v.  Smith,  29  How.  326 ;  31  How.  146, 

638,  n. 

Notice  of  appeal. 

"  SUPREME  "  COUET. 

John  Doe,  plaintiff  and  respondent,     ) 

agst.  V 

Richard  Roe,  defendant  and  appellant,  j 

Gentlemen  :  TaTce  notice,  that  the  defendant  appeals  to  the 
supreme  court,  at  general  term,  from  the  judgment  of  the  county 
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court,  herein  entered  in  the  clerk's  office  of  the  county  of 
Fulton,  on  the  day  of  ,  187    . 

Dated  ,  187    . 

Yours,  etc., 

A.  B., 

Attorney  for  the  defendant   . 
To  the  clerk  of  the  county  of  Fulton,  and  to 

C.  D., 

Attorney  for  the  plaintiff   . 

Section  3.  Amendment  of  notice.  The  Code  provides  that 
when  a  party  shall  give,  in  good  faith,  a  notice  of  appeal  from  a 
judgment  or  order,  and  shall  omit,  through  mistake,  to  do  any 
other  act  necessary  to  perfect  the  appeal,  or  to  stay  proceedings, 
the  court  may  permit  an  amendment  on  such  terms  as  may  be 
just.     Code,  §  337. 

Under  this  provision,  a  notice  of  appeal  from  an  order  or 
judgment,  when  actually  given  in  due  season,  may  be  amended 
as  to  defects  which  do  not  destroy  its  substantial  character.  Fry 
V.  Bennett,  2  Bosw.  684 ;  S.  C,  16  How.  385 ;  affirmed,  26  id. 
509,  n. 

Thus  if  the  reference  to  the  judgment  which  is  stated  in  the 
notice  is  incorrect,  or  there  is  a  mistake  in  the  title,  in  the  date, 
in  the  amount  mentioned,  or  in  any  other  circumstance  or  par- 
ticular, the  court  may  allow  the  necessary  amendment,  if  the 
intent  to  appeal  in  the  action  in  question  is  satisfactorily  shown. 
Sherman  v.  Wells,  14  How.  522.  So  where  a  party  has  given 
notice  of  his  intention  to  appeal,  by  the  service  of  a  case  and 
exceptions,  the  want  of  some  formality  in  the  notice  may  be 
amended  nunc  pro  tunc.  lb.;  Jackson  v.  Fassitt,  21  How.  279 ; 
S.  C,  33  Barb.  645 ;  12  Abb.  281. 

A  notice  of  appeal,  to  the  court  of  appeals,  which  is  defective 
in  not  containing  an  assent  on  the  part  of  the  appellant  that  "if 
the  order  be  affirmed,  judgment  absolute  may  be  rendered 
against"  him,  may  be  amended,  on  motion,  by  the  special  term, 
and  the  omission  supplied  nunc  pro  tunc,  on  its  being  shown 
that  the  notice  was  given  in  good  faith,  and  that  the  omission  was 
through  a  mistake.  Mottv.  Lansing,  5  Lans.  516.  So  an  amend- 
ment may  be  allowed  which  inserts  in  the  notice  of  appeal  from 
a  justice's  court,  the  grounds  upon  which  the  appeal  is  founded, 
as  required  by  section  353  of  the  Code.  Wood  v.  Kelly,  2  Hilt. 
834. 
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But  no  amendment  can  be  made  to  a  notice  of  appeal  wMch 
will,  in  effect,  allow  an  appeal  where  none  has  been  taken.  Fry 
V.  Bennett,  16  How.  385 ;  S.  C,  2  Bosw.  684.  For  can  an 
amendment  be  allowed  which  will,  in  effect,  extend  the  time  of 
giving  tjie  notice.     See  ante,  220. 

Section  4.  Seryice  of  notice.  The  Code  provides  that  an 
appeal  must  be  made  by  the  service  of  a  notice,  in  writing,  on 
the  adverse  party,  and  on  the  clerk  with  whom  the  judgment, 
or  order,  appealed  from  is  entered.    Code,  §  327. 

This  does  not  mean  that  the  defendant  appealing  shall  give 
notice  only  to  the  plaintiff  or  plaintiffs;  or  that  a  plaintiff 
appealing  shall  give  notice  only  to  the  defendant  or  defendants  ; 
but  its  intendment  and  requirement  is,  that  the  notice  shall  be 
served  on  all  parties  ivhose  interests  are  adverse  to  the  party 
appealing.    HiscocTc  v.  Phelps,  2  Lans.  106. 

The  adverse  party,  within  the  intent  and  meaning  of  the 
statute,  is  the  party  whose  interest  in,  relation  to  the  subject  of 
the  appeal  is  in  conflict  with  the  reversal  of  the  order,  or  decree, 
appealed  from,  or  the  modiflcation  sought  by  the  appeal.  Ootes 
V.  Carroll,  28  How.  436.  Thus  every  party  to  the  action,  whether 
as  plaintiff  or  defendant,  who  has  an  interest  in  sustaining  the 
judgment  or  determination  appealed  from,  is  an  adverse  party, 
within  the  meaning  of  section  327  of  the  Code,  and  as  such  is 
therefore  entitled  to  notice  of  appeal.  Hiscock  v.  Phelps,  2 
Lans.  106. 

On  appeals  from  a  judgment  in  a  superior  court  the  service 
should  be  made  on  the  attorney  of  record  in  the  court  below,  and 
not  on  the  party.  Tripp  v.  'JDeBow,  5  How.  114 ;  S.  C,  3  Code 
K.  163.  See  Rule  4,  Ct.  of  App.;  Mpnn  v.  Bailey,  50  Barb.  73. 
But,  on  appeals  from  a  judgment  of  a  justice's  court,  the  notice 
must  be  served  on  the  party  personally,  or  by  leaving  it  at  his 
residence  with  some  person  of  suitable  age  and  discretion.  Peo- 
ple V.  Bld/ridge,  7  How.  108. 

If  the  service  of  the  notice  of  .appeal  is  by  mail,  it  must 
actually  be  received  by  the  clerk  before  the  expiration  of  the 
time  limited  for  appealing,  or  the  right  to  appeal  will  be  lost. 
Morris  v.  Morange,  26  How.  247;  S.  C,  17  Abb.  86;  affirmed, 
38  ]Sr.  Y.  (11  Tiff.  173  ;  6  Trans.  App.  1 ;  4  Abb.  IST.  S.  447,  451 ; 
31  How.  639,  n.  But  in  the  case  of  a  service  upon  an  attorney 
by  maU,  it  is  sufficient  if  the  notice  of  appeal  is  properly 
deposited  in  the  post-office  before  the  expiration  of  the  time 
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limited  for  appealing  expires.  Crittenden  v.  Adams,  5  How. 
310.     3  Code  K.  145  ;  1  Code  E.  N.  S.  21. 

Section  5.  EJBfect  of  irregularity  in  service.  The  service  of 
the  notice  of  appeal  is  a  jurisdictional  question  which  can  be 
taken  advantage  of  at  any  time  before  there  is  a  positive  act  of 
submission  to  the  appellate  court.  People  v.  Eldridge,  7  How. 
108  ;  Tripp  v.  BeBow,  5  id.  114 ;  S.  C,  3  Code  R.  163.  An 
omission,  in  this  respect,  cannot  be  supplied  or  rectified.  Morris 
V.  Morange,  26  How.  247  ;  S.  C,  17  Abb.  86  ;  affirmed,  38  N.  Y. 
(11  Tiff".)  172  ;  6  Trans.  App.  1 ;  4  Abb.  JST.  S.  447,  451 ;  31  How. 
631,  ?z,.  See  Salles  v.  Butler,  27  How.  133 ;  S.  C,  27  N.  Y.  (13 
Smith)  638. 

Where  the  notice  is  erroneously  served  on  the  party  instead  of 
on  the  attorney,  and  the  party  does  not  appear  so  as  to  give  juris- 
diction, the  appeal  is  a  nullity.  Tripp  v.  BeBow,  5  How.  114 ; 
S.  C,  3  Code  R.  163.'  So  where  the  notice  is  erroneously  served 
on  the  attorney  instead  of  the  party,  the  service  is  a  nullity. 
People  V.  Eldridge,  7  How.  108.    See  Notices  and  Papers,  i?os^ 

AKTICLE  VI. 

WHAT   SECURITY   EEQUIEBD    ON   APPEAL. 

Section  1.  Security  for  costs  and  damages.  On  an  appeal  to 
the  court  of  appeals,  security  must  be  given  on  the  part  of  the 
appellant  for  all  costs  and  damages  that  may  be  awarded  against 
him  on  the  appeal,  not  exceeding  $500.     Code,  §  334. 

The  same  security  must  be  given  on  an  appeal  to  the  supreme 
court  from  an  inferior  court.     Code,  §  345. 

An  appeal  in  either  of  these  cases  to  the  court  of  appeals  is 
ineffectual  for  any  purpose  without  the  security  above  men- 
tioned. KelseyY.  Gamplell,  14  Abb.  369;  S.  C,  38  Barb.  238; 
Kitching  v.  Biehl,  40  Barb.  433.  So  of  an  appeal  to  the 
supreme  court  from  an  inferior  court.  Jones  v.  Becker.  14 
Abb.  391. 

But  in  all  cases  such  security  may  be  waived  by  the  written 
consent  of  the  respondent.  Code,  §  334.  And  it  can  be  waived 
in  no  other  manner. 

This  security  is  not  required  in  case  of  appeals  by  the  people. 
Laws  1858,  ch.  37,  as  amended  by  the  Laws  of  1861,  ch.  88. 
Nor  is  it  necessary  in  order  to  perfect  an  appeal  from  the  judg- 
ment or  order  of  any  court  to  the  general  term  of  the  same  court. 
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Oenter  v.  Fields,  1  Keyes,  483 ;  S.  C,  2  Abb.  Ct.  App.  253 ; 
KitcMng  v.  BieM,  40  Barb.  438  ;  Mies  v.  BattersTiall,  26  How. 
93 ;  S.  C,  18  Abb.  161 ;  Halsey  v.  Flint,  15  Abb.  367.  These 
questions  will  be  discussed  in  detail  hereafter. 

Section  2.  Security  to  stay  proceedings  on  judgment.  The 
security  mentioned  in  the  last  section  is  entirely  distinct  from 
that  which  eflfects  a  stay  of  proceedings  on  the  judgment.  The 
latter  is  diflferent  in  different  cases,  and  the  subject  will  be  found 
treated  at  length  in  the  separate  chapters  or  articles  on  appeals 
to  the  various  courts. 

Section  3.  Form  of  security.  The  security  required  may  be 
given  by  an  undertaking  or  by  a  deposit  of  money  in  court,  to 
the  amount  required  to  be  secured.  Code,  §  335.  And,  where  it 
is  given  by  an  undertaking,  it  may  be  in  one  instrument  or  in 
several,  at  the  option  of  the  appellant.     Code,  §  340. 

Before  the  undertakings  can  be  filed,  they  must  be  proved  or 
acknowledged  in  the  same  manner  as  deeds  of  real  estate.  Sup. 
Court,  Rule  9. 

It  is  not  necessary  that  any  consideration  should  pass  on  the 
execution  of  an  undertaking.  Livingston  v.  Hammer,  7  Bosw. 
670.  Nor  is  it  necessary  that  the  undertaking  should  express 
any  consideration.  Thompson  v.  Blanchard,  3  N.  Y.  (3  Comst.) 
335 ;  Doolittle  v.  Dininny,  31  N.  Y.  (4  Tiff.)  350 ;  Seacord  v. 
Morgan,  17  How.  394 ;  Bildersee  v.  Aden,  12  Abb.  (K.  S.)  324 ; 
S.  C,  62  Barb.  175  ;  Johnson  v.  Ackerson,  3  Daly,  430. 

The  language  of  the  undertaking  ought  to  follow  as  nearly  as 
possible  the  text  of  the  Code ;  and  though  it  is  usually  in  a 
simple  form,  without  seal,  yet  an  undertaking,  if  executed  in 
the  form  of  a  bond,  under  a  seal,  is  valid.  Episcopal  Church  of 
St.  Peter  v.  Varian,  28  Barb.  644 ;  ConUin  v.  Butcher,  5  How. 

386. 

Section  4.  Notice  of  security.  A  copy  of  the  undertakmg, 
including  the  names  and  residence  of  the  sureties,  must  be  served 
on  the  adverse  party,  with  the  notice  of  appeal,  unless  a  deposit 
has  been  made,  in  which  case,  notice  of  such  deposit  must  be 
given  at  that  time.     Code,  §  340. 

To  effect  a  stay  of  proceedings,  the  undertakings  mentioned 
in  section  340  must  be  filed  and  copies  served  at  the  time  of 
serving  the  notice  of  appeal,  and  not  afterward.  Smith  v.  Heer- 
manee,  18  How.  261 ;  Oushman  v.  Martine,  13  id.  402 ;  S.  C, 
6  Duer,  660.  But  a  stay  may  be  ordered  on  motion,  provided 
Vol.  IV.— 39 
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the  proceedings  on  the  appeal  be  amended  and  the  undertakings 
are  duly  served  and  filed.  Oushman  v.  Marline,  13  How.  402 ; 
S.  C,  6  Duer,  660  ;  New  York  Central  Ins.  Co.  v.  Safford,  10 
How.  344 ;  Mills  v.  Thursly,  11  id.  129. 

Section  5.  Justification  of  sureties.  An  undertaking  given 
upon  an  appeal  for  the  purpose  of  staying  proceedings  is  of  no 
effect,  unless  it  is  accompanied  by  the  affidavit  of  the  sureties 
that  they  are  each  worth  double  the  amount  specified  therein. 
Code,  §  341. 

The  courts  have  given  a  strict  construction  to  this  section,  and 
have  required  the  justification  to  be  in  double  the  amount  of  the 
sum  specified  in  the  undertaking,  though  that  was  unnecessarily 
large.  People  v.  Tarbell,  17  How.  120.  And  if  two  undertak- 
ings are  consolidated,  the  justification  must  be  in  double  the 
aggregate  amount,  including  that  required  for  costs.  HoppocTc  v. 
GoUrell,  13  How.  461 ;  SternJiaus  v.  Schmidt,  5  Abb.  66.  See 
Mills  V.  Thurshy,  11  How.  129. 

If  the  respondent  is  not  satisfied  with  the  sureties,  he  may, 
within  ten  days  after  the  service  of  the  notice  of  appeal,  except 
to  the  sufficiency  of  the  sureties,  whereupon,  on  a  notice  of  not 
less  than  five  days,  given  to  the  respondent,  they,  or  other 
sureties,  must  justify  before  a  judge  of  the  court  below,  or  a 
county  judge,  in  the  same  manner  as  prescribed  by  sections  195 
and  196,  in  the  case  of  giving  bail  upon  an  arrest,  or  the  appeal 
wUl  be  regarded  as  if  no  undertaking  had  been  given.  Such 
justification  must  be  within  ten  days  after  the  exception.  Code, 
§341. 

In  cases  where  an  undertaking  is  required  to  perfect  the 
appeal,  if  there  is  a  failure  to  justify,  the  appeal  itself  becomes  a 
nullity.  Kelsey  v.  Campbell,  14  Abb.  368 ;  S.  C,  38  Barb.  288; 
see  KitcMng  v.  BieM,  40  id.  434. 

The  respondent's  time  to  except  does  not  begin  to  run  until 
the  undertaking  is  both  served  and  filed.  Webster  v.  Stevens, 
5  Duer,  682  ;  S.  C,  3  Abb.  227. 

If  the  notice  of  justification  is  served  by  mail,  it  should  be 
double  time,  or  ten  days  before  the  specified  day.  Dresser  v. 
BrooTcs,  5  How.  75 ;  1  Abb.  Ct.  App.  565.  Where  that  would 
carry  it  beyond  the  time  limited  by  the  Code,  of  course  there 
should  be  personal  service,  or  an  extension  of  time  obtained  by 
order.  lb. 

If  the  respondent  does  not  attend  at  the  appointed  time,  he 
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will  be  deemed  to  have  waived  his  exception,  and  the  under- 
taking will  not  be  prejudiced,  even  though  the  sureties  do  not 
attend.  Ballard  v.  Ballard,  18  N.  Y.  (4  Smith)  491.  See  Hees 
V.  Sr^ell,  8  How.  185. 

If  the  sureties  are  rejected  and  new  ones  substituted,  they 
must  justify  on  notice,  and  the  respondent  is  not  required  to 
except  to  such  new  sureties.  GTiamherlain  v.  Dempsey,  13  Abb. 
421 ;  S.  C,  22  How.  356. 

An  exception  to  the  sufficiency  of  the  undertaking  is  not 
good  ;  it  must  be  to  the  sufficiency  of  the  sureties.  Young  v. 
Colby,  2  Code  R.  68. 

Section  6.  Insolvent  sureties.  When  it  shall  be  made  satis- 
factorily to  appear  to  the  court  that,  since  the  execution  of  an 
undertaking  given  to  stay  execution  on  a  judgment  for  money, 
the  sureties  have  become  insolvent,  the  court  may,  by  rule  or 
order,  require  the  appellant  to  execute,  and  file,  and  serve  a 
new  undertaking  as  directed  by  section  335  of  the  Code,  and,  in 
case  of  neglect  to  execute  such  undertaking  within  twenty  days 
after  the  service  of  a  copy  of  such  rule  or  order,  the  appeal  may, 
on  motion,  be  dismissed  with  costs.     Code,  §  335. 

The  restrictions  as  to  security  upon  appeal  having  been  made 
by  statute  or  rule,  the  courts  are  confined  to  the  express  terms 
of  such  statute  or  rule  ;  and  it  is  believed  that  if  only  one  of 
the  sureties  become  insolvent,  a  new  undertaking  cannot  be 
required.  Willetiv.  Stringer,  15  How.  810  ;  S.  C,  6  Duer,  686  ; 
Mseman  v.  Swan,  11  Abb.  112 ;  Martford  Quarry  Co.  v.  Pendle- 
ton, 4  id.  460. 

The  above  provisions  are  applicable  to  appeals  to  the  general 
term  under  section  348,  except  that  the  failure  to  give  a  new 
undertaking  will  not  be  followed  by  the  penalty  of  dismissal. 
Genter  v.  Melds,  1  Keyes,  483  ;  S.  C,  2  Abb.  Ct.  App.  253. 
Sureties  in  the  original  undertaking  are  not  exonerated  by  an 
order  directing  a  new  undertaking  when  such  order  is  not  com- 
plied with.     Jeweit  v.  Crane,  13  Abb.  97 ;  S.  C,  35  Barb.  208. 

Section  7.  Filing  of  undertaking.  Every  undertaking  must 
be  filed  with  the  clerk  of  the  court,  with  whom  the  judgment  or 
order  appealed  from  was  entered.    Code,  §  843. 

It  is  clear  that  the  better  practice  is  to  file  the  undertaking  with 
the  notice  of  appeal,  but  it  is  not  clear  that  the  appellant  is 
bound  to  do  so  under  the  above  cited  section,  though  some  of 
the  decisions  seem  to  hold  that  such  is  the  rule.    Webster  v. 
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Stevens,  3  Abb.  227;  S.  C,  5  Duer,  682;  Smith  v.  Heermance, 
18  How.  261  ;  CusJiman  v.  Martine,  13  id.  402. 

Section  8.  Kehiedy  against  defective  undertaking.  If  an  under- 
taking which  is  given  to  stay  proceedings  is  defective,  it  should 
not  be  disregarded,  but  should  be  returned  with  a  specific  notice 
of  the  defects  ;  or  a  motion  should  be  made  to  set  it  aside. 
Parfitt  V.  Warner,  13  Abb.  471. 

The  only  mode  of  testing  the  sufficiency  of  the  security  given 
by  the  appellant  to  stay  proceedings  on  appeal,  is  by  motion  to 
set  aside  such  proceedings  of  the  respondent  as  have  been  taken 
after  the  undertaking  was  given.  Dyckman  v.  Valiente,  19  Abb. 
130. 

If  a  defective  undertaking  is  given  for  the  purpose  of  perfect- 
ing an  appeal,  the  remedy  is  by  motion  to  dismiss  the  appeal. 

If,  however,  the  undertaking  substantially  complies  with  the 
statute,  and  secures  to  the  respondent  what  the  law  designed,  it 
will  be  regarded  as  sufficient.  Smith  v.  Norval,  2  Code  R.  14 ; 
S.  C,  2  Sandf.  658. 

Section  9.  Disposition  and  custody  of  deposit.  Whenever  a 
deposit  of  money  is  made  in  lieu  of  an  undertaking,  the  court  in 
which  the  action  or  proceeding  is  pending  may  direct  what  dis- 
position shall  be  made  of  such  money  pending  the  result,  and 
in  any  case  where,  by  section  335  of  the  Code,  the  money  is  to 
be  deposited  with  an  officer ;  a  judge  of  the  court,  at  special 
term,  or  at  chambers,  may,  before  such  deposit  is  made,  order  it 
to  be  deposited  in  court  instead  of  with  such  officer,  and  a 
deposit  made  pursuant  to  such  order  is  of  the  same  effect  as  if 
made  with  such  officer.  Code,  §  335.  If,  pending  an  appeal,  a 
deposit  is  lost  without  the  fault  of  either  party,  it  is  the  appel- 
lant's loss,  and  cannot  be  deducted  from  the  judgment  in  case 
of  affirmance.    Parsons  v.  Travis,  5  Duer,  650. 


ARTICLE  VII. 

TITLE   OF   CAUSE   ON'  APPEAL. 

Section  1.  Under  tlie  old  practice.  The  old  works  on  Practice 
may  be  consulted  for  information  upon  this  point. 

Section  2.  Under  the  Code.  The  title  of  the  cause  is  not  changed 
on  an  appeal,  but  the  party  appealing  is  caUed  the  appellant, 
and  the  adverse  party  the  respondent.    Code,  §  326. 
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The  papers,  however,  should  be  entitled  in  the  appellate  court 
and  not  in  the  court  below.  Qlickman  v.  OlicTcman,  1  N".  Y. 
(1  Comst.)  611 ;  S.  C,  3  How.  365. 


AETICLE  VIII. 

MATTEES   EEVIEWABLE   OK   APPEAL. 

Section  1.  Error  in  the  exercise  of  judicial  discretion.    As  a 

general  rule,  discretionary  orders  are  not  appealable,  and  will  not 
be  reviewed  in  a  higher  court.  Tauton  v.  OroJi,  8  Abb.  N.  S. 
885 ;  S.  C,  39  How.  147  ;  Forrest  v.  Forrest,  25  N.  Y.  (11  Smith) 
501.  The  rule  as  applied  to  appeals  to  the  general  term  of  the 
same  court  is,  however,  subject  to  important  modifications  which 
will  be  noticed  hereafter.  In  Matter  of  Duff ,  41  How.  350  ;  S.  C, 
10  Abb.  N.  S.  416. 

Where  the  order  appealed  from  denies  a  strict  legal  right,  it 
is,  so  far,  not  discretionary,  and  may  be  reviewed.  King  v. 
Piatt,  3  Abb.  N.  S.  174 ;  4  How.  26 ;  2  Abb.  Ct.  App.  527 ; 
Leland  v.  Hathorn,  42  N.  Y.  (3  Hand)  547;  9  Abb.  N.  S.  97; 
Tracy  v.  First  National  Bank  of  Selma,  37  N.  Y.  (10  Tiff.)  523 ; 
S.  C,  5  Trans.  App.  14.  And  where  the  court  below  denies 
the  order  on  the  ground  of  a  supposed  want  of  power  to  grant 
the  relief  sought,  the  order  denying  such  relief  is  appealable. 
Russell  V.  Conn,  20  N.  Y.  (6  Smith)  81 ;  McMwain  v.  Corning, 
12  Abb.  16  ;  Beach  v.  Chamberlain,  3  Wend.  366. 

When  there  is  a  clear  abuse  of  judicial  discretion,  the  party 
may  take  his  remedy  by  appeal.  Plato  v.  Kelly,  16  Abb. 
188. 

Section  2.  Errors  in  favor  of  appellant.  Errors  in  favor  of  fbfi 
appellant  will  not  be  reviewed  or  considered,  where  the  other 
party  has  not  appealed.  Weisser  v.  Denison,  10  N.  Y.  (6  Seld.) 
68.  See  Bobbins  v.  Codman,  4  E.  D.  Smith,  315 ;  Glassner  v. 
Wheaton,  1  id.  352  ;  Clowes  v.  Dickenson,  8  Cow.  328.  Nor  will 
a  party  be  allowed  to  insist  on  the  error  of  any  decision  or  find- 
ing which  he  himself  suggested.  Ford  v.  David,  1  Bosw.  569  ; 
Fairbanks  v.  Corlies,  1  Abb.  150;  S.  C,  3  E.  D.  Smith,  582 ; 
Orser  v.  Grossman,  4  id.  443.  If  a  ruling  or  finding  below 
is  submitted  to  on  the  trial  by  the  successful  party,  he  cannot 
afterward,  on  appeal,  allege  error  as  to  the  finding  or  ruling, 
even  though  such  finding  or  ruling  is  not  supported  by  evidence. 
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Fake  v.  Whipple,    39   Barb.    339;    S.  C.  affirmed,   39  JST.  Y. 
(13  Tiff.)  394. 
Section  3.  Only  the  part  of  judgment,  etc.,  appealed  from.   The 

appellate  court  can  only  review  that  part  of  a  judgment  or  order 
which  has  been  appealed  from.  Robertson  v.  Bullions,  11 1^.  T. 
(1  Kern.)  243  ;  Kelsey  v.  Western,  SJST.  Y.  (2  Comst.)  fJOO  ;  Bell  y. 
Holford,  1  Duer,  58.     See  Sands  v.  Codwise,  4  Johns.  536. 

Section  4.  Objections  which  might  have  been  obviated  if  raised 
below.  Objections  which,  if  raised  in  the  court  below,  might 
have  been  obviated,  will  not,  as  a  general  rule,  be  available,  and 
will  not  be  considered  upon  appeal.  Judd  v.  O'Brien,  21 1^.  Y. 
(7  Smith)  186 ;  Stewart  v.  Smith,  14  Abb.  75 ;  1  Keyes.  59 ;  N.  Y.  Cen- 
tral Ins.  Co.  V.  National  Protection  Ins.  Co.,  14  N.  Y.  (4  Kern.)  85; 
Yan  Deusen  v.  Charter  Oak  Fire  and  Marine  Ins.  Co.,  1  Abb.  N. 
S.  349  ;  S.  C,  1  Rob.  55  ;  Emerson  v.  Booth,  51  Barb.  40 ;  Suther- 
land V.  Rose,  47  id.  144  ;  Sipperly  v.  Stewart,  50  id.  62  ;  Colwell 
V.  Lawrence,  24  How.  324 ;  S.  C,  38  Barb.  643  ;  Jackson  v. 
Smith,  16  Abb.  201 ;  S.  C,  25  How.  476 ;  Carter  v.  Hunt,  40 
Barb.  89  ;  Barlow  v.  Scott,  24  N.  Y.  (10  Smith)  40  ;  Greason  v. 
Keteltas,  17  JST.  Y.  (3  Smith)  491.  And  so  where  a  specific 
objection  might  have  availed,  a  general  objection  to  the  finding 
will  not  be  sufficient  to  raise  the  point  on  appeal,  especially  if 
the  difficulty  might  have  been  obviated  if  such  specific  objection 
had  been  made.  Belknap  v.  Sealey,  14  N.  Y.  (4  Kern.)  143; 
Sheldon  v.  Wood,  2  Bosw.  267. 

Where  a  stipulation  was  made  under  which  certain  testimony 
might  have  been  admitted,  but  which  testimony  was,  in  fact, 
excluded,  it  was  held,  on  appeal  brought,  that  it  must  appear 
that  the  stipulation  was  distinctly  brought  to  the  attention  of  the 
Qourt  at  the  trial,  or  the  appeal  would  not  lie.  Crane  v.  Hard- 
man,  4  E.  D.  Smith,  448. 

It  is  well  established  that  the  courts  do  not  favor  any  unfair 
or  secret  mode  of  raising  an  objection,  and  therefore  any  objec- 
tion which  might  have  been  fairly  answered,  if  seasonably  made, 
will  be  disregarded  on  appeal  unless  specifically  taken  below. 
See  cases  cited  above.  Coon  v.  Syracuse  and  Utica  Railroad 
Co.,  5  N.  Y.  (1  Seld.)  492  ;  Dayharsh  v.  Enos,  id.  531 ;  Barnes 
V.  Ferine,  12  JST.  Y.  (2  Kern.)  18 ;  Smith  v.  Hill,  22  Barb.  656. 

No  other  grounds  of  objection  than  those  stated  in  the  court 
below  will  be  considered  on  appeal,  when  those  not  stated  might 
possibly  have  been  obviated,  if  distinctly  raised.    Meakings  r. 
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Cromwell,  5  N.  Y.  (1  Seld.)  136  ;  10  N.  Y.  Leg.  Obs.  201 ;  JSdger- 
ton  V.  Thomas,  9  N.  Y.  (5  Seld.)  40,  and  cases  there  cited ;  Tatter- 
sall  V.  Hass,  1  Hilt.  56  ;  Parsons  v.  Dishrow,  1  E.  D.  Smith,  547. 
See  Burgin  v.  Ireland,  14  N.  Y.  (4  Kern.)  323  ;  Barber  v.  Base, 
5  Hill,  76. 

If  facts  are  assumed  to  be  true  in  the  court  below,  the  objec- 
tion that  there  is  a  lack  of  evidence  to  support  them  cannot  for 
the  first  time  be  raised  on  appeal.  JencJcs  v.  Smith,  1  N.  Y.  (1 
Comst.)  90 ;  Fake  v.  Whipple,  39  Barb.  339  ;  S.  0.  affirmed,  39 
N.  Y.  (12  Tiff.)  394  ;  Paige  v.  Fazackerly,  36  Barb.  392  ;  Mun- 
sonY.  Hegeman,  10  id.  112;  S.  C,  5  How.  223;  Thurman  v. 
Cameron,  24  Wend.  87 ;  OaTcley  v.  Van  Horn,  21  id.  305  ;  Ford 
V.  Monroe,  20  id.  211 ;  BeeJcman  v.  Bond,  19  id.  444' ;  Patterson 
V.  Westervelt,  17  id.  543. 

^regularities  not  referred  to  in  motion  papers  at  special  term 
will  not  be  considered  on  appeal  from  the  order ,  made  thereon. 
SMpman  v.  Shafer,  14  Abb.  449  ;  Ehle  v.  Huller,  10  id.  287 ; 
S.  C,  6  Bosw.  661 ;  Campbell  v.  Wright,  21  How.  9. 

Section  5.  Objections  which  could  not  hare  been  obviated  if 
raised  below.  Those  objections  which  could  not  possibly  have 
been  obviated  if  raised  below  may  be  taken  advantage  of  for  the 
first  time  on  appeal.  Pepper  v.  Haight,  20  Barb.  429  ;  Sanford 
V.  Granger,  12  id.  392  ;  Cole  v.  Blunt,  2  Bosw.  116  ;  Tifft  v.  Tifft, 
4  Denio,  175  ;  Newcomh  v.  ClarTc,  1  id.  226  ;  BeeJcman  v.  Frost, 
18  Johns.  544  ;  Palmer  v.  Lorillard,  16  id.  348. 

-Objections  as  to  the  jurisdiction  of  the  court  below  over  the 
suijject- matter  of  the  action  may  be  raised  for  the  first  time  on 
appeal.  Yalarino  v.  Thompson,  7  N.  Y.  (3  Seld.)  576  ;  Willins 
V.  Wheeler,  17  How.  93  ;  S.  C,  28  Barb.  669  ;  8  Abb.  116  ;  Cooper 
V.  Ball,  14  How.  295  ;  Beattie  v.  LarJcin,  2  B.  D.  Smith,  244. 

The  objection  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  may  be  raised  at  any  stage  of  the 
action.  Code,  §  148 ;  Coffin  v.  Reynolds,  37  N.  Y.  (10  Tiff.)  640 ; 
S.  C,  5  Trans.  App.  74  ;  Higgins  v.  Freeman,  2  Duer,  650  ;  De 
Witt  V.  Chandler,  11  Abb.  459 ;  Cole  v.  Blunt,  2  Bosw.  116  ; 
Bayner  v.  ClarJc,  7  Barb.  581.  See  Morton  v.  Pinckney,  8  Bosw. 
135  ;  Bennett  v.  Judson,  21  N.  Y.  (7  Smith)  238  ;  Lounshury  v. 
Purdy,  18  N.  Y.  (4  Smith)  515,  from  which  it  appears  that  if 
the  objection  is  raised  and  the  defect  is  supplied  by  evidence  on 
the  trial,  or  if  the  defect  could  have  been  remedied  by  amend- 
ment, it  will  not  be  ground  for  reversal. 
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The  rules  thus  laid  down,  while  they  are  applicable  to 
appeals  to  the  general  term  of  the  supreme  court,  are  inappli- 
cable to  appeals  to  the  court  of  appeals.  The  statute,  in  confer- 
ring appellate  jurisdiction  on  the  latter  court,  limited  it  to  the 
review  of  actual  determinations  of  the  court  below  ;  and  conse- 
quently questions  as  to  the  constitutionality  of  a  law,  as  to  the 
sufficiency  of  a  pleading,  or  as  to  any  other  matter  or  subject 
that  has  not  been  presented  for  adjudication  to  the  court  below, 
and  determined  by  it,  cannot  be  considered  in  the  court  of 
appeals.     Delaney  v.  Brett,  51  N.  Y.  (6  Sick.)  78. 

Section  6.  Eyidence  considered  by  court  below.  It  is  the 
office  of  the  appellate  court  to  decide  the  cause  on  its  merits,  and 
it  is  restricted  to  the  issues  of  law  found  in  the  court  below  and 
appearing  on  the  record.  Moss  v.  Hamilton,  3  Barb.  609.  See 
Dean  v.  Crridley,  10  Wend.  254.  No  evidence  wUl  be  received  by 
the  court  on  an  appeal.  Mitchell  v.  Lenox,  14  Wend.  662 ;  Wen- 
dell V.  Lewis,  6  Paige,  233.  See  Studwell  v.  Palmer,  5  Paige,  166. 
Nor  can  the  court  at  general  term  find  ^  the  facts  on  which  to 
base  the  final  judgment ;  they  must  have  been  either  conceded  on 
the  trial,  or  found  by  a  jury.  Purchase  v.  Matteson,  25  N.  Y. 
(11  Smith)  211 ;  S.  C,  25  How.  161,  15  Abb.  402;  reversing  S.C, 
6  Duer,  587.  And  facts  assumed  below  cannot  be  questioned  on 
an  appeal.    See  §  4,  ante. 

But  where  a  document,  upon  which  no  question  can  arise 
■except  such  as  appear  upon  its  face,  has  been  omitted  from  the 
evidence  through  an  oversight,  it  may  be  supplied  by  its  pro- 
duction on  the  argument  properly  authenticated.  Bank  of 
Charleston  v.  Emeric,  2  Sandf.  718.  And  so  if  a  matter  of  record, 
such  as  a  judgment,  has  been  imperfectly  proved  on  the  trial 
below,  a  duly  authenticated  copy  may  be  used  on  the  argument. 
Jarvis  v.  Sewall,  40  Barb.  449 ;  Dresser  v.  BrooTcs,  3  id.  429 ; 
Williams  v.  Wood,  14  Wend.  126 ;  Ritchie  v.  Putnam,  13  id. 
524 ;  Armstrong  v.  Percy,  5  id.  535  ;  Burt  v.  Place,  4  id.  591. 
This  rule  would  not  be  permitted,  however,  if  it  appeared  that 
the  opposite  party  might  be  prejudiced  in  any  way  by  the  evi- 
dence. Banlc  of  Charleston  v.  Emeric,  2  Sandf.  718 ;  Onder- 
donk  V.  Voorhis,  2  Kob.  623. 

In  the  latter  case  {OnderdonJc  v.  Voorhis,  2  Rob.  623),  after  the 
argument  of  a  case  on  appeal  from  a  judgment  rendered  by  a 
referee,  leave  was  refused  to  a  party,  on  motion,  to  introduce,  as 
a  part  of  the  case  on  appeal,  exemplified  or  other  copies  of  pro- 
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ceedings  on  wMch  a  warrant  of  attachment  was  issued,  where 
the  papers  were  in  existence  and  known  to  be  so,  by  the  counsel 
for  the  applicant,  at  the  time  of  the  trial,  and  he,  in  his  discre- 
tion, refused  to  produce  them. 

If  the  appeal  raises  a  question  as  to  the  propriety  of  the  deter- 
mination on  the  evidence,  all  the  evidence  must  be  considered 
even  though  some  of  it  was  improperly  admitted.  Stanton  v. 
Wetherwax,  16  Barb.  259.  See  Fake  v.  Whipple,  39  Barb.  339  ; 
Tappan  v.  Butler,  7  Bosw.  480. 

Section  7.  Matters  argued  and  decided  on  a  prior  appeal. 
Where,  on  a  prior  appeal,  certain  questions  have  been  raised 
and  decided,  the  court  wiH  not  permit  a  re-argument  of  precisely 
the  same  questions.  Keteltas  v.  Myers,  1  Abb.  403 ;  S.  C,  3 
E.  D.  Smith,  83.  And  if,  on  a  second  appeal,  the  questions 
presented  are  identical  with  those  on  which  the  cause  was  pre- 
viously decided  by  the  court,  the  former  adjudication  will  not 
be  reconsidered  or  departed  from,  even  if  the  members  of  the 
court  were  not  unanimous  in  making  the  decision,  and  the 
reasoning  of  those  who  concurred  was  not  in  harmony.  Oakley 
V.  Aspinwall,  13  IST.  Y.  (3  Kern.)  500.  See  Buel  v.  The  Trustees 
of  the  Village  ofLockport,  8  N.  Y.  (4  Seld.)  55. 


ARTICLE  IX. 

JUDGMENT  ON"  APPEAL. 

Section  1.  Power  of  the  court.  The  court  has  power,  on  an 
appeal  from  a  judgment  or  order,  to  affirm  or  modify  the  judg- 
ment or  order  appealed  from  in  the  particulars  mentioned  in  the 
notice  of  appeal,  and  as  to  any  or  all  of  the  parties,  and  may,  if 
necessary,  order  a  new  trial.  Code,  §  330.  As  to  the  powers  of 
the  various  courts  upon  appeal,  and  in  particular  cases,  see  the 
subsequent  chapters. 

But  the  appellate  court  cannot  reverse,  affirm  or  modify  the 
judgment  appealed  from  in  any  respect  not  mentioned  in  the 
notice  of  appeal.  Murphy  v.  Spaulding,  46  N.  Y.  (1  Sick.)  556 ; 
Kelsey  v.  Western,  2  N.  Y.  (2  Oomst.)  500. 

It  has  been  held  that  the_  court  has  no  power  to  affirm  the 
judgment  upon  an  appeal  from  an  order  denying  a  new  trial. 
Miller  v.  Eagle  Ins.  Co.,  3  E.  D.  Smith,  184. 

Section  3.  AflBrmance  in  part  and  reversal  in  part.  We  have 
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seen,  by  the  last  cited  provision  of  the  Code,  that  the  judgment 
may  be  modified  as  to  any  or  all  of  the  parties,  and  it  is  further 
true  that  it  may  be  affirmed  as  to  some  of  the  defendants,  and 
reversed  as  to  others,  if  the  case  is  such  that  separate  judgments 
might  have  been  rendered  in  the  inferior  court.  Montgomery 
County  Bank  v.  Albany  City  Bank,  7  N.  Y.  (3  Seld.)  459 ;  S.  C. 
below,  8  Barb;  396  ;  Campbell  v.  Perkins,  6  IST.  Y.  (2  Seld.)  86,  n; 
Geraud  v.  Stagg,  10  How.  369 ;  S.  C,  4  E.  D.  Smith,  27.  The 
rule  prior  to  the  Code  is  stated  in  6  N".  Y.  (2  Seld.)  86,  n. 

So  the  appellate  court  may  affirm  in  part  and  reverse  in  part 
a  judgment  brought  in  review  before  it,  where  such  judgment  is 
for  distinct  matters  easily  separated.  Story  v.  New  York  and 
Harlem  Railroad  Co.,  6  JST.  Y.  (2  Seld.)  85,  and  note  thereto; 
Tillou  V.  Kingston  Mutual  Ins.  Co.,  5  N.  Y.  (1  Seld.)  405  ;  S.  C. 
below,  7  Barb.  570.  As  to  the  practice  before  the  Code,  see  Parker 
V.  Van  Houten,  7  Wend.  145  ;  Yan  Bokkelin  v.  Ingersoll,  5  id. 
341 ;  6  N.  Y.  (2  Seld.)  87,  n.  But  this  reversal  in  part  and  affirm- 
ance in  part  can  only  be  done  where  the  matters  are  so  presented 
that  the  court  can  render  final  judgment  upon  the  whole  matters 
involved  in  the  case  {Melds  v.  Moul,  15  Abb.  6  ;  Staats  v.  ITud- 
son  River  Railroad  Co.,  23  How.  463;  39  Barb.  298  ;  6  JST.  Y.  [2 
Seld.  j  87,  n) ;  for,  if  the  case  is  such  that  a  new  trial  would  be 
ordered  as  to  a  part  of  the  amount,  the  judgment  cannot  be 
affirmed  as  to  the  residue.  Story  v.  New  York  and  Harlem 
Railroad  Co.,  6  N.  Y.  (2  Seld.)  85.  See  Sears  v.  Conover,  33 
How.  324 ;  S.  C,  3  Keyes,  113 ;  affirming  S.  C,  34  Barb.  330. 

Where  that  part  of  the  judgment  which  is  erroneous  is  capa- 
ble of  exact  calculation,  the  court  may  direct  an  affirmance,  on 
the  respondent's  remitting  the  erroneous  portion.  Sears  v.  Conover, 
supra;  Chouteau  v.  Suydam,  21  N.  Y.  (7  Smith)  179  ;  BoydY. 
Foot,  5  Bosw.  110  ;  McAuley  v.  Mildrum,  9  Abb.  198.  See 
Corning  v.  Corning,  6  E".  Y.  (2  Seld.)  97 ;  Flower  v.  Allen,  5 
Cow.  668 ;  Van  Bokkelin  v.  Ingersoll,  5  Wend.  341.  If  any 
further  evidence  is  necessary  to  ascertain  the  amount,  a  new  trial 
must  be  ordered.  Mbffet  v.  Sackett,  18  N.  Y.  (4  Smith)  522.  See 
McAuley  v.  Mildrum,  9  Abb.  198. 

In  actions  for  tort  against  several  defendants,  where  a  joint 
liability  has  been  established,  but  the  damages  have  been  erro- 
neously severed,  and  judgment  has  been  entered  against  all  the 
defendants  for  the  largest  sum  awarded  against  any,  the  court 
may,  on  an  appeal  from  the  judgment,  allow  the  plaintiff  to  state 
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in  the  judgment  that  he  has  remitted  the  lesser  sums,  and  to 
enter  a  judgment  that  the  judgment  appealed  from  be  thus 
modified,  and  that,  as  thus  modified,  it  be  in  all  things  affirmed. 
O'Shea  v.  Kirker,  8  Abb.  69  ;  S.  C,  4  Bosw.  120. 

Section  3.  New  trial.  In  general,  when  a  judgment  is  reversed, 
a  new  trial  is  ordered.  Griffin  v.  Marquardt,  17  F.  Y.  (3  Smith) 
28  ;  Moffet  v.  SacTcett,  18  N.  Y.  (4  Smith)  522  ;  Halsey  v.  Flint,  15 
Abb.  367 ;  Meyer  v.  City  of  Louismlle,  7  id.  6  ;  S.  C,  26  Barb.  609 ; 
Griffin  v.  Cranston,!  Bosw.  281.  But  where  the  appellate  court 
can  see  that  no  possible  proof  applicable  to  the  issues  will  entitle 
the  party  to  a  recovery,  it  is  not  necessary  that  a  new  trial  should 
be  awarded.  Edmonston  v.  McLoud,  16  N.  Y.  (2.  Smith)  543 ; 
S.  C.  below,  19  Barb.  856 ;  approved  in  Griffin  v.  Marquardt, 
17  N.  Y.  (3  Smith)  28. 

The  above  rule,  however,  it  will  be  noticed,  is  subject  to  cer- 
tain modifications,  as  in  the  case  of  a  final  judgment  given  on 
reversal  in  part.     See  §  2,  above. 

Section  4.  Restitution.  When  the  judgment  is  reversed  or 
modified,  the  appellate  court  may  order  complete  restitution 
of  all  property  and  rights  lost  by  the  erroneous  judgment. 
Code,  §  330. 

Restitution  must  be  ordered  where  the  judgment  of  reversal  is 
final  and  absolute,  and  no  new  rights  have  been  acquired.  Coster 
V.  Peters,  7  Rob.  386  ;  S.  C,  4  Abb.  N.  S.  53  ;  Estus  v.  Baldwin, 
9  How.  80.  But  much  is  left  to  the  discretion  of  the  court,  and 
where  the  rights  of  third  parties  intervene,  the  court  ought  not 
to  permit  them  to  be  prejudiced  by  an  order  for  restitution. 
Robertson",  J.,  in  Coster  y.  Peters,  7  Rob.  386;  S.  C,  4  Abb. 
N.  S.  53.  See  Lovett  v.  German  Reformed  Church,  12  Barb.  67. 
And  it  is  irregular  to  permit  a  judgment  or  order  of  restitution 
to  be  entered  where  it  has  not  been  directed  in  the  remittitur, 
without  notice  to  the  party  to  be  affected  by  the  order.  Young 
V.  Brush,  18  Abb.  171  ;  S.  C,  28  N.  Y.  (1  Tiff)  667 ;  41  N.  Y. 
(2  Hand)  620,  n.;  reversing  S.  C,  38  Barb.  294,  24  How.  70.  See 
Hall  V.  Emmons,  11  Abb.  N.  S.  435. 

.  In  a  proper  case,  where  a  new  trial  is  ordered,  a  party  may  be 
required  to  pay  the  money  collected  on  the  judgment,  into  court, 
to  abide  the  order  of  the  court  after  the  new  trial.  Britton  v. 
Phillips,  34  How.  111. 
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ARTICLE  X. 

DISMISSAL   OF   APPEAL. 

Section  1.  In  what  cases  an  appeal  will  be  dismissed.  When 
an  appeal  has  been  taken  from  a  judgment,  order  or  decree  in  a 
case  where  an  appeal  is  not  authorized  by  law,  the  appeal  will 
be  dismissed,  on  motion,  without  an  examination  of  the  merits. 

An  appeal  wUl  be  dismissed  on  motion  in  the  following  cases  : 

First.  "When  the  judgment,  decree  or  order  appealed  from  is 
one  from  which  the  law  does  not  authorize  an  appeal.  Smith  v. 
White,  23  K.  Y.  (9  Smith)  572 ;  WilMn  v.  Raplee,  52  N".  Y. 
(7  Sick.)  248;  Cushman  v.  Brundrett,  50  N.  Y.  (5  Sick.)  296. 

Second.  When  the  appeal  is  taken  by  a  person  having  no  right 
to  prosecute  the  appeal.  Matter  of  Bristol,  16  Abb.  397 ;  Martin 
V.  Kanouse,  2  id.  390. 

Third.  When  the  appeal  has  not  been  taken  within  the  time 
allowed  by  law.  Wait  v.  Van  Allen,  22  N.  Y.  (8  Smith)  819 ; 
Wells  Y.  Danforth,  7  How.  197  ;  Banlc  of  Oenena  v.  HotchMss, 
5  id.  478;  S.  C,  1  Code  R.  N.  S.  im-,  Mills  v.  Sfmlt,  2  E.  D. 
Smith,  139. 

Fourth.  When  the  appeal  is  brought  in  violation  of  a  stipula- 
tion not  to  appeal.  People  v.  Stephens,  52  N.  Y.  (7  Sick.)  306  ; 
Townsend  v.  Master  son,  etc..  Stone  Dressing  Co.,  15  N.  Y. . 
(1  Smith)  587  ;  ClarTce  v.  Meigs,  10  Bosw.  337. 

Fifth.  When  the  appeal  has  been  prematurely  taken. 
McMahon  v.  Harrison,  5  How.  360 ;  Hemphill  v.  Trull,  46 
id.  384. 

An  appeal  to  the  court  of  appeals  may  be  dismissed  on  the 
failure  of  the  appellant  to  procure  the  making  and  filing  of  a 
proper  return,  or  to  serve  a  case,  when  so  required  by  written 
notice  on  the  part  of  the  respondent.  Rules  2,  7,  Ct.  App. ; 
Rigney  v.  Savory,  6  Abb.  N.  S.  284,  note. 

When  the  appellant,  upon  the  hearing,  fails  to  furnish  the 
court  with  the  papers  necessary  to  show  the  nature  of  the  appeal, 
the  appeal  will  be  dismissed.  Sun  Mutual  Ins.  Co.  v.  Dwight, 
1  HHt.  50. 

When,  since  the  taking  of  an  appeal  from  an  appealable  order, 
judgment  or  decree,  the  appellate  court  is,  by  an  act  of  the  legis- 
lature, divested  of  jurisdiction  to  review  the  case,  the  appeal 
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will  be  dismissed.  Gale  v.  Wells,  7  How.  191.  See  Porter  v. 
Jones,  7  id.  192.  So  the  settlement  of  the  controversy  is  a 
good  ground  for  the  dismissal  of  an  appeal.  ShanTc  v.  Shoemaker, 
18  N.  Y.  (4  Smith)  489  ;  Smith  v.  Hart,  11  How.  203. 

An  appeal  will  be  dismissed  where  the  appellant  has,  in  any 
way,  waived  his  right  to  appeal.  Bennett  v.  Van  Syelcel,  18 
N.  Y.  (4  Smith)  481  ;  Murphy  v.  Spaulding,  46  K.  Y.  (1  Sick.) 
556  ;  Marvin  v.  Marvin,  11  Abb.  IST.  S.  97. 

An  appeal  from  one  court  to  another  will  be  dismissed  if  a 
proper  undertaking  is  not  given  to  secure  the  payment  of  the 
costs  and  damages  on  the  appeal.  Langley  v.  Warner,  1  N.  Y. 
(1  Comst.)  606  ;  S.  C,  3  How.  363  ;  1  Code  R.  111.  So  it  wiU  be 
dismissed  if  an  undertaking,  in  proper  form,  is  given ;  but  the 
proposed  sureties  fail  to  justify  when  duly  excepted  to  by  the 
respondent.  Kelsey  v.  Campbell,  14  Abb.  368  ;  S.  C,  38  Barb. 
238.  So,  an  appeal  to  the  court  of  appeals  will  be  dismissed 
where  the  appellant  fails  to  file  a  new  undertaking  in  obedience 
to  an  order  of  the  court  where  the  sureties  in  the  original  under- 
taking have  become  insolvent.    Code,  §  335. 

Section  2.  Who  may  move  to  dismiss  an  appeal.  A  motion 
may  be  made  to  dismiss  an  appeal  by  either  the  appellant  or  the 
respondent,  althpugh,  from  the  nature  of  the  case,  the  motion  is 
most  frequently  made  by  the  latter.  Lanman  v.  Lewiston  R. 
R.  Co.,  18  K.  Y.  (4  Smith)  493.  An  appellant  may  dismiss  his 
own  appeal  at  pleasure,  on  the  payment  of  costs.  Warren  v. 
Eddy,  13  Abb.  28  ;  S.  C,  32  Barb.  664.  But  an  appellant  can- 
not dismiss  his  appeal  by  merely  serving  an  order  to  that  effect, 
without  the  payment  of  costs  to  the  respondent.  Burnett  v. 
Harkness,  4  How.  158  ;  S.  C,  2  Code  R.  100.  The  court  may 
dismiss  an  appeal  on  its  own  motion.  La/nman  v.  LeuSiston  M. 
R.  Co.,  18  N.  Y.  (4  Smith)  493. 

Section  3.  Motion,  where  made.  The  motion  to  dismiss  an 
appeal  from  the  special  to  the  general  term  of  the  same  court 
should  be  addressed  to  the  general  term.  Barnum  v.  Seneca 
County  Bank,  6  How.  82  ;  S.  C,  1  Code  R.  N.  S.  405 ;  Harris  v. 
Clark,  10  How.  415.  But  where  an  appeal  has  been  taken  to  the 
general  term  of  another  court,  the  motion  to  dismiss  should  be 
made  to  the  special  term  of  the  appellate  court.  People  ex  rel. 
Larocque  v.  Murphy,  1  Daly,  462 ;  Oriswold  v.  Yan  Deusen,  2 
E.  D.  Smith,  178.  See  Irwin  v.  Muir,  13  How.  409 ;  S.  C,  4 
Abb.  133. 
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An  appeal  to  the  court  of  appeals  can  only  be  dismissed  by 
that  court.    See  Doty  v.  Brown,  4  How.  429. 

Section  4.  Motion,  when  and  how  made.  The  motion  to  dis- 
miss an  appeal  may  be  noticed  for  argument  at  the  same  time 
with  the  argument  of  the  appeal,  or  it  may  be  noticed  for  any 
non-enumerated  motion  day  of  the  term.  When  made  at  special 
term  it  wUl  be  noticed  and  heard  in  the  same  manner  as  other 
motions.  The  respondent,  in  noticing  an  appeal  for  argument, 
may  incorporate  in  the  notice  of  argument  a  notice  of  a  motion 
to  dismiss  the  appeal ;  or  he  may  serve  a  notice  for  a  separate 
motion  which  may  be  in  the  following  form  : 

Notice  of  motion  to  dismiss  an  appeal. 
{Title  of  the  cause.) 

Please  take  notice,  that  on  the  affidavits  and  papers  here- 
with served,  the  respondent  wiU  move  the  court  at  the  term 
to  be  held  at            ,  in  the            of            ,  on  the            day  of 
,  18    ,  that  the  appeal  of  the            be  dismissed  with  costs, 
or  for  such  other  and  further  relief  as  the  court  may  grant 
{Date  and  address.)                                              {Signature.) 

Section  5.  Order  of  dismissal.  The  form  and  contents  of  an 
order  of  dismissal  will  be  discussed  in  the  chapters  relating  to 
appeals  to  the  various  courts. 

Section  6.  Effect  of  dismissal.  A  dismissal  of  an  appeal,  if 
voluntary,  does  not  preclude  the  renewing  of  the  appeal  within 
the  time  limited  by  law. 

A  dismissal  of  an  appeal,  on  the  ground  of  defects  in  the 
undertaking,  wUl  be  no  bar  to  a  second  appeal.  Kelseyy. 
Camplell,  14  Abb.  368  ;  S.  C,  38  Barb.  238;  Langleyy.  Warner, 
1  N.  Y.  (1  Comst.)  606 ;  S.  C,  3  How.  363  ;  1  Code  E.  111. 

The  only  effect  of  a  dismissal  of  an  appeal  is  to  place  the 
judgment  in  its  former  condition,  leaving  its  merits  still  open  to 
examination  upon  a  second  or  further  appeal.  Watson  v.  Sus- 
son,  1  Duer,  242. 

The  dismissal  terminates  the  liability  of  the  sureties  on  an 
undertaking  given  to  stay  the  execution  of  the  judgment. 
Drummondv.  Busson,  14  N.  Y.  (4  Kern.)  60. 
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ARTICLE  XI. 

RULES   GOVERITIJfG  THE   DECISIOST   OF   APPEALS. 

Section  1.  Errors  not  prejudicial  to  the  appellant.  Errors 
wMcli  could  not  possibly  have  prejudiced  the  appellant  will  be 
disregarded  on  appeal. 

Thus,  the  admission  of  incompetent  evidence  will  not  justify 
the  reversal  of  a  judgment,  if  it  clearly  appears  that  such  evi- 
dence was  wholly  immaterial  and  could  in  no  wa^  prejudice  the 
appeUant.  Wattson  v.  Campbell,  38  JST.  Y.  (11  Tik)  153  ;  S.  C, 
6  Trans.  App.  335  ;  Onondaga  County  Mutual  Insurance  Go.  v. 
Minard,  2  N.  T.  (2  Comst.)  98  ;  Lowery  v.  Steward,  3  Bosw.  505  ; 
Diven  v.  Plielps,  34  Barb.  224  ;  People  v.  Waterford  and  Still- 
water Turnpike  Co.,  3  Abb.  Ct.  App.  580  ;  S.  C,  2  Keyes,  327. 
Where  the  same  findings  of  fact  must  have  resulted  from  the 
evidence,  had  no  improper  admission  of  testimony  been  allowed 
on  the  trial,  the  error  in  admitting  the  testimony  is  not  a  ground 
for  disturbing  the  judgment.  Belmont  v.  Coleman,  1  Bosw.  188. 
The  appellate  court  will  not  question  the  competency  of  wit- 
nesses whose  testimony  related  wholly  to  facts  fully  established 
by  other  witnesses  whose  competency  is  conceded.  Schenck  v. 
Bart,  22  N.  Y.  (8  Smith)  420  ;  Clapp  v.  Fullerton,  34  N.  Y.  (7 
Tiff.)  190 ;  CoUin  v.  Burnet,  2  Hill,  620 ;  Castree  v.  Oavelle,  4 
E.  D.  Smith,  425.  An  improper  ruling,  allowing  a  witness  to 
express  an  opinion  in  a  case  where  facts  only  were  admissible, 
will  not  justify  a  reversal  of  a  judgment  where  the  witness  testi- 
fied to  facts  only  instead  of  expressing  an  opinion.  Dolittle  v. 
Eddy,  7  Barb.  74.  So  the  introduction  of  irrelevant  testimony 
in  evidence  of  facts  admitted  by  the  pleadings  will  be  no  ground 
for  a  reversal.  Diven  v.  Phelps,  34  Barb.  224.  But  where 
illegal  evidence  is  admitted  which  bears  in  the  least  degree  on 
the  result,  it  wUl  be  a  ground  for  reversing  the  judgment.  Baird 
V.  Oillett,  47  ]Sr.  Y.  (2  Sick.)  186  ;  Worrall  v.  Parmelee,  1  N.  Y. 
(1  Comst.)  519  ;  Wilson  v.  Wilson,  4  Keyes,  413.  See  ante,  Vol. 
3,  409. 

If  evidence  is  improperly  excluded,  which  if  given  could  not 
have  changed  the  result,  the  rejection  of  the  evidence  vrill  involve 
no  error  for  which  the  judgment  ought  to  be  reversed.  City 
Bank  of  Brooklyn  v.  Dearborn,  20  N.  Y.  (6  Smith)  244.    Thus, 
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if  testimony  is  erroneously  excluded  as  to  a  point  wMcli  is  con- 
clusively established  at  another  stage  of  the  trial,  and  the  appel- 
lant is  not  injured  by  the  exclusioh,  the  error  will  not  authorize 
a  reversal  of  the  judgment.  ParTc  Bank  v.  Tilton,  15  Abb.  384 ; 
But  where  evidence  has  been  improperly  rejected  and  the  respond- 
ent seeks  to  sustain  the  judgment  on  the  ground  that  the  facts 
established  by  the  verdict  show  that  the  evidence,  if  admitted, 
would  not  have  changed  the  result,  it  must  be  made  to  appear 
that  such  is  necessarily  the  effect  of  the  verdict ;  not  that  the  jury 
might,  but  that  they  must,  have  found  as  claimed.  Starbird  v. 
Barrons,  43  N.  Y.  (4  Hand)  200.     See  ante,  Vol.  3,  410. 

Section  2.  Kominal  injuries.  The  law  does  not  regard  mere 
trifles ;  and  where  a  judgment  has  been  improperly  rendered  for 
one  party,  but  for  a  mere  nominal  sum,  when,  in  fact,  the  judg- 
ment should  have  been  rendered  for  the  other  party  in  the  same 
sum,  the  court  will  not  disturb  the  judgment  on  appeal. 
McConilie  v.  New  York  &  Brie  B.  R.  Co.,  20  IST.  Y.  (6  Smith) 
495;  Stephens  v.  Wider,  42  K.  Y.  (5  Tiff.)  351;  Bevendorfj. 
Wert,  42  Barb.  227. 

Section  3.  Correct  judgment  on  incorrect  theory.  It  is  a 
general  rule  that  if  a  judgment,  order  or  ruling  is  right  in  point 
of  law,  it  will  not  be  disturbed  on  appeal,  although  the  theory 
on  which  the  decision  was  based  was  clearly  incorrect.  Munro 
V.  Potter,  34  Barb.  358  ;  S.  C,  22  How.  49  ;  Oillespie\.  Torrance, 
7  Abb.  462 ;  4  Bosw.  36 ;  DeZand  v.  Richardson,  4  Denio,  95. 
In  other  words  a  judgment  will  not  be  reversed  merely  because 
the  judge  assigned  a  wrong  or  insufficient  reason  for  a  correct 
and  legal  decision.  lb.  But  this  rule  is  enforced  only  when 
all  the  facts  are  before  the  court,  and  from  them  it  appears 
that  the  correction  of  the  theoretical  error  is  not  at  all  impor- 
tant to  a  correct  decision  of  the  questions  involved.  When- 
ever there  is  reason  to  believe  that  an  erroneous  view  of  the 
law,  expressed  and  enforced  by  the  court  below,  induced  the 
appellant  to  abstain  from  offering  evidence,  which  would  have 
been  material  to  him  under  the  view  taken  by  the  appellate 
court,  or  whenever  it  is  made  to  appear  that  a  material  fact  was 
assumed  to  exist  by  the  court  below,  without  any  objection  on 
account  of  the  want  of  evidence  to  establish  it,  the  appellate  court 
will  decline  to  enforce  the  rule.    Wisser  v.  O'Brien,  4A  How.  209. 

Section  4.  Presumptions  on  appeal.  Where  the  papers  on 
appeal  to  the  court  of  appeals  fail  to  show  whether  the  judg- 
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ment  or  order  appealed  from  was  rendered  at  the  general  or  at 
the  special  term,  it  will  be  presumed  that  the  judgment  was 
rendered  at  the  general  term.  Struthers  v.  Pearce,  51  N.  Y.  (6 
Sick.)  365  ;  Darby  v.  CaUag7ian,  16  IST.  Y.  (2  Smith)  71. 

A  party  alleging  error  holds  the  affirmative  in  the  appellate 
court,  and  must  be  able  to  show  it  specifically.  Briantv. 
Trimmer,  47  'N.  Y.  (2  Sick.)  96.  The  legal  presumption  upon 
appeal,  until  the  contrary  is  shown,  is  that  the  decree  appealed 
from  is  right.  Williamson  v.  Meld,  2  Barb.  Ch.  281 ;  Grant  v. 
Morse,  22  N.  Y.  (8  Smith)  323. 

Where  the  record  does  not  show  that  the  existence  of  jurisdic- 
tion in  the  court  below  was  legally  impossible,  it  will  be  pre- 
sumed on  appeal,  if  the  question  is  raised  for  the  first  time  in 
the  appellate  court.  Bidwell  v.  Aster  Mutual  Ins.  Co.,  16  N".  Y. 
(2  Smith)  263  ;  Tan  Beusen  v.  Sweet,  51  N.  Y.  (6  Sick.)  378.  But 
where  the  want  of  jurisdiction  in  the  court  below  appears  from 
the  papers  used  on  appeal,  the  appellate  court  will  not  presume 
its  existence  in  contradiction  to  the  record.  See  McMahon  v. 
Raulir,  47  N.  Y.  (2  Sick.)  67. 

It  will  also  be  presumed  on  appeal  that  the  court  from  which 
an  appeal  is  taken  performed  fully  the  duty  imposed  upon  it 
by  law  in  regard  to  the  decision  under  review.  Corning  v.  Slos- 
son,  16  N.  Y.  (2  Smith)  294. 

And  in  general,  every  party  obtaining  a  judgment  will  be 
entitled  to  all  reasonable  presumptions  in  its  support  when  its 
correctness  is  questioned  by  appeal.  Viele  v.  Troy  and  Boston 
R.  R.  Co.,  20  N.  Y.  (6  Smith)  184 ;  Grant  v.  Morse,  22  N.  Y.  (8 
Smith)  323  ;  Carman  v.  Pultz,  21  N.  Y.  (7  Smith)  547  ;  Sheldon 
V.  Sherman,  42  JST.  Y.  (3  Hand)  484. 

Section  5.  Default.  Upon  the  failure  of  the  respondent  to 
appear  on  the  argument  of  an  appeal,  the  appellate  court  may, 
at  the  request  of  the  appellant,  examine  the  questions  presented 
on  the  merits,  and  thus  render  a  conclusive  judgment,  instead 
of  reversing  the  decision  of  the  court  below  for  the  default  and 
directing  a  new  trial.  Otherwise  a  party  who  had  been  success- 
ful in  the  court  below  might,  by  a  failure  to  appear  on  the  argu- 
ment, obtain  a  succession  of  trials  and  appeals  which  might  go 
on  indefinitely.  Seneca  Nation  of  Indians  v.  Knight,  23  N.  Y. 
(9  Smith)  498.x 
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ARTICLE   X[T. 

EFFECT  OF   DECISION   OF  APPEAL   UPON'  THE   CAUSE. 

Section  1.  What  points  conclusively  settled.  On  the  decision 
of  an  appeal  from  a  judgment  or  order,  it  will  be  presumed  that 
every  point  submitted  to  the  appellate  court  was  there  argued 
and  decided,  although  some  of  them  were  not  mentioned  in  the 
opinion ;  and  it  is  the  duty'of  the  court  below  to  adopt  such 
decision  as  binding  and  conclusive.  New  York  and  New  Haven 
JR.  JR.  Co.  V.  Schuyler,  8  Abb.  239.  And  when  the  appellate 
court  has  presented  its  views  in  an  opinion  written  with  a  view 
to  the  further  proceedings  in  the  court  below,  and  evidently  for 
the  purpose  of  guiding  such  court  in  the  further  conduct  of  the 
cause,  the  views  so  presented,  even  though  not  strictly  necessary 
to  a  decision  of  the  question  before  the  appellate  court,  cannot 
be  lightly  disregarded,  even  though  they  be  not  deemed  legally 
binding  and  conclusive  as  to  points  arising  on  the  further  pro- 
ceedings in  the  court  below.     Huttemeier  v.  Albro,  2  Bosw.  546. 

A  judgment  of  affirmance  should,  in  the  absence  of  evidence 
of  dissent,  be  held  as  an  affirmance,  not  only  of  the  judgment, 
but  also  of  the  precise  proposition  decided  by  the  court  below. 
Green  v.  ClarTc,  13  Barb.  57. 

Where  the  decision  of  the  appellate  court  was  based  upon 
facts  erroneously  assumed  to  exist,  and  it  is  impossible  for  the 
court  below  to  determine  what  would  have  been  the  decision  of 
the  appellate  court  on  facts  actually  existing,  it  may  be  doubted 
whether  the  decision  will  be  conclusive  or  binding.  See  Reynolds 
V.  Bavis,  5  Sandf.  267. 

Section  3.  Effect  on  judgment  appealed  from.  The  court  below 
has  no  power  to  rehear  or  modify  an  order  or  decree  which  has 
been  affirmed  on  appeal  unless  the  right  to  alter  or  modify  was 
expressly  reserved  in  the  original  order  or  decree,  or  is  given  in 
the  decree  of  affirmance.     Lyon  v.  JMJerritt,  6  Paige,  473. 

So  on  appeal  to  the  court  of  last  resort  the  decree  or  order  of 
the  court  becomes  the  law  of  the  case,  and  the  party  can  have 
no  other  or  further  relief  than  that  given  by  the  judgment  of  the 
appellate  court.     Gelston  v.  Codwise,  1  Johns.  Ch.  189. 
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ARTICLE    XIII. 

RE-ARGUMENT,    WHEN'   ALLOWED. 

Section  1.  As  of  coiu'se.  "When  the  appellate  court  is  equally 
divided  in  opinion  in  respect  to  the  disposition  of  the  matters 
submitted  to  them  for  determination,  a  re-argument  is  ordered 
as  a  matter  of  course.     Code,  §§  14,  19. 

Any  five  members  of  the  court  of  appeals  form  a  quorum,  and 
the  concurrence  of  four  is  necessary  to  a  decision.  Const.  N.  Y., 
art.  6,  §  2.  In  the  supreme  court  at  general  term  the  concur- 
rence of  two  justices  is  necessary  to  a  decision,  and  if  two  do  not 
concur  a  re-argument  is  ordered.  Laws  of  1870,  ch.  408,  §  6. 
In  the  city  court  of  Brooklyn  a  concurrence  of  two  of  the  judges 
qualified  to  sit  at  the  general  term  is  necessary  to  pronounce  a 
reversal  of  the  judgment  or  order  appealed  from ;  and  if  two  do 
not  so  concur  the  judgment  or  order  may  be  affirmed,  or  the 
general  term  may  order  a  re-argument.    Laws  of  1870,  ch.  470,  §  5. 

Section  2.  As  a  favor.  A  re-argument  is  sometimes  ordered  or 
permitted  by  the  appellate  court  where  it  clearly  appears,  from 
the  papers  submitted,  that  some  question  decisive  of  the  case, 
and  duly  submitted  by  counsel,  has  been  overlooked  by  the 
court ;  or  that  the  decision  is  in  conflict  with  an  express  statute, 
or  with  a  controlling  decision,  to  which  the  attention  of  the  court 
was  not  drawn,  on  account  of  the  neglect  or  inadvertence  of 
counsel.  Mount  v.  Mitchell,  32  N.  Y.  (5  Tiff.)  702 ;  McGarry  v. 
Board  of  Supervisors,  1  Sweeny,  217 ;  JSfewell  v.  Wheeler,  2  Abb. 
K  S.  134;  S.  C,  4  Eob.  190  ;  Rector,  etc.,  of  Trinity  Church  v. 
Higgins,  4  Bob.  372. 

The  practice  on  motions  for  a  re-argument  will  be  noticed 

hereafter. 


CHAPTER  II. 

APPEALS  FEOM  JUDGMENTS. 
ARTICLE  I. 

FEOM   WHAT    JUDGMENTS    AK   APPEAL   MAT   BE  TAKES'. 

Section  1.  Final  judgments.  It  is  a  general  rule,  which  admits 
of  no  modification,  that  a  judgment  from  which  an  appeal  may 
be  taken  must  be  final.  Butler  v.  Lee,  3  Keyes,  70  ;  S.  C,  33 
How.  251 ;  1  Abb.  Ct.  App.  279  ;  Adams  v.  Fox,  27  N.  Y.  (13 
Smith)  640 ;  Lawrence  v.  Farmers'  Loan  and  Trust  Co.,  6  Duer, 
689;  S.  C,  15  How.  57. 

Section  2.  Judgments  entered  by  consent.  A  judgment 
entered  by  consent  before  the  issues  in  the  cause  are  disposed 
of  is  not  appealable.     PerMns  v.  Farnham,  10  How.  120. 

Section  3.  Judgments  by  default.  ISTo  appeal  lies  from  a  judg- 
ment entered  by  default.  The  remedy  is  by  motion  to  the  court 
in  which  the  action  is  pending.  Malthy  y.  Greene,  3  Abb.  Ct. 
App.  144  ;  S.  C,  1  Keyes,  548  ;  Dorr  v.  Birge,  8  Barb.  351 ;  S.  C, 
5  How.  323  ;  1  Code  R.  IST.  S.  74  ;  Garnsey  v.  Knights,  1  Sup. 
Ct.  R.  (1  Pars.)  259. 

Section  4.  Toid  judgments.  An  appeal  may  be  taken  from  a 
void  judgment,  and  a  decree  of  reversal  properly  rendered, 
Gormly  v.  Mcintosh,  22  Barb.  271  ;  King  v.  Poole,  36  id.  243 ; 
Striker  v.  Mott,  6  Wend.  465.  But  it  is  only  the  party  aggrieved 
that  may  appeal  from  a  void  judgment ;  and  the  party  who 
obtained  the  judgment  is  entitled  to  no  relief.  FairbanTcs  v.  Gor- 
lies,  3  E.  D.  Smith,  582  ;  S.  C,  1  Abb.  150. 

ARTICLE   II. 

MATTEKS    EEVIEWABLE    ON   APPEAL   PROM   JUDGMENT. 

Section  1.  Matters  included  in  the  case.  Where  the  matters 
intended  for  review  can  be  properly  presented  to  the  appellate 
court  only  on  a  printed  'case,  the  court  will  refuse  to  consider 
any  matters  not  so  presented.    Titus  v.  Orvis,  16  N.  Y.  (2  Smith) 
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617  ;  Westcott  v.  Thompson,  id.  613  ;  Hunt  v.  Bloomer,  13  N.  Y. 
(3  Kern.)  341 ;  S.  C,  12  How.  667. 
Section  2.  Alleged  errors  iu  the  exercise  of  discretion.    The 

court  of  appeals  has  no  power  to  review  the  exercise  of  a  discre- 
tion in  the  court  below.  Matter  of  Duff,  41  How.  350  ;  S.  C,  10 
Abb.  N.  S.  416.  But  the  general  term  has  full  power  to  review 
any  improper  exercise  of  the  discretion  of  the  special  term,  or 
of  a  referee,  unless,  perhaps,  where  the  alleged  error  relates  to 
mere  questions  of  form  of  procedure.  lb. ;  People  v.  ISfew  Yorlt 
Central  R.  R.  Co.,  29  N.  Y.  (2  Tiff.)  418.  See  Central  National 
Bank  v.  ClarJc,  2  Jones  &  Spencer,  487 ;  RatKbun  v.  Ingersoll, 
id.  211.  The  power  of  an  appellate  court  to  review  questions  of 
discretion  will  be  considered  in  a  subsequent  chapter. 

Section  3.  Questions  as  to  costs.  In  cases  where  the  allowance  of 
costs  is  a  matter  of  right,  the  party  injuriously  affected  by  the 
decision  of  the  court  in  relation  thereto  may  obtain  a  review  of 
the  decision  on  an  appeal  from  the  judgment.  See  Daniels  v. 
Lyon,  9  N.  Y.  (5  Seld.)  549. 

And  where  the  allowance  of  costs  is  discretionary,  the  appel- 
late court  may  review  any  abuse  of  such  discretionary  power  on 
an  appeal  from  the  judgment.  People  v.  New  York  Central  R. 
R.  Co.,  29  N.  Y.  (2  Tiff.)  418. 

In  the  case  last  cited  the  questions  as  tQ  the  right  to  review  a 
decision  in  relation  to  discretionary  costs  was  raised  on  an 
appeal  from  an  order ;  but  the  court  expressly  stated  that  in 
considering  the  appeal  the  same  principles  were  acted  upon 
which  would  have  governed  had  the  court  been  sitting  in  review 
of  a  judgment,  and  had  found  the  order  relating  to  costs  among 
the  papers  returned  upon  the  appeal. 

Section  4.  Clerical  errors.  All  arithmetical  or  clerical  errors 
in  the  drawing  or  entering  of  an  interlocutory  order  are  amend- 
able on  motion,  and  will  not  be  reviewed  on  appeal  from  the 
judgment,  at  least  until  a  motion  to  correct  the  error  has  been 
made  and  denied.  Rogers  v.  Hosack's  Executors,  18  Wend. 
319.  On  a  mere  appeal  from  a  judgment,  errors  in  the  amount 
of  damages  assessed  cannot  be  reviewed.  Nemns  v.  Bay  State 
Steamboat  Co.,  4  Bosw.  225. 

Section  5.  Irregularities  in  form  of  judgment.  An  irregu- 
larity in  the  form  of  a  judgment  may  be  corrected  by  motion  in 
the  court  below,  but  is  not  a  ground  for  a  reversal  of  the  judg- 
ment on  appeal.    Ingersoll  v.  Bostwick,  22  N.  Y.  (8  Smith)  425 ; 
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Johnson  v.  Carnley,  10  N.  Y.  (6  Seld.)  570  ;  Witherliead\.  Allen, 
28  Barb.  661. 
Section  6.   Irregularities  iu  the  entry  of  judgment.    As  a 

general  rule,  an  error  in  the  entry  of  a  judgment  is  not  review- 
able on  appeal.  See  §  4,  ante.  But  where  there  has  been  a 
gross  irregularity  in  the  mode  of  entering  judgment,  and  the 
court  in  which  it  was  obtained  has  denied  a  motion  to  correct 
the  error,  the  irregularity  may  be  reviewed  by  appeal  from  the 
judgment  and  order.     Johnson  v.  Farrell,  10  Abb.  384. 

Section  7.  Omissions.  The  failure  of  the  judge,  on  a  trial  by 
the  court  without  a  juiy,  to  specify  in  the  judgment  the  relief 
granted  or  the  determination  of  the  action,  is  an  irregularity 
which  may  be  reviewed  on  appeal  from  the  judgment.  Gliam- 
herlain  v.  Dempsey,  14  Abb.  341  ;  S.  C,  9  Bosw.  212. 

Section  8.  Intermediate  orders.  Upon  an  appeal  from  a  judg- 
ment the  court  may  review  a^ny  intermediate  order,  involving  the 
merits,  and  necessarily  affecting  the  judgment.  Code,  §  329. 
The  question  as  to  what  intermediate  orders,  involve  the  merits, 
and  necessarily  affect  the  judgment,  will  be  considered  in  con- 
nection with  appeals  to  the  various  courts. 

ARTICLE  III. 

RULES    GOVERNIirG   DECISION"    ON"   APPEAL   EKOM   JUDGMENTS. 

Section  1.  Error  not  presumed.  It  is  a  general  rule  that  a 
party  who  alleges  error  holds  the  affirmative  in  the  appellate 
court,  and  must  be  able  to  show  it  specifically.  Briant  v.  Trim- 
mer, 47  N.  Y.  (2  Sick.)  96.  Thus,  if  a  question  Be  asked  which  is 
capable  of  a  construction  that  makes  it  competent,  a  general 
objection  will  not  be  regarded,  although  it  is  also  capable  of  a 
construction  which  may  render  it  incompetent,  for  the  reason 
that  it  does  not  affirmatively  appear  that  the  court  decided  the 
precise  point  claimed  as  error.   lb. 

The  court  will  presume  nothing  in  favor  of  the  party  alleging 
error,  butif  compelled,  through  the  imperfection  of  the  statement 
of  facts,  to  resort  to  presumptions  at  all,  will  not  indulge  any 
except  such  as  will  sustain  the  judgment  appealed  from.  Gar- 
man  V.  Pultz,  21  N.  Y.  (7  Smith)  547.     See  art.  11,  §  4,  ante. 

Where  both  parties  have  assumed,  on  the  trial  in  the  court 
below,  that  a  certain  fact  existed,  neither  party  will  be  allowed 
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to  assert  its  non-existence  on  appeal.  BTiaw  v.  Davis,  55  Barb. 
389. 

Section  2.  Errors  in  findings.  A  finding  of  fact,  without  any 
evidence  to  sustain  it,  is  an  error  of  law  wMch  will  justify  a 
reversal  of  the  judgment  unless  it  appear  from  other  facts  found 
that  the  error  could  not  have  prejudiced  the  appellant.  Mason 
V.  Lord,  40  N.  Y.  (1  Hand)  476  ;  Sheldon  v.  Sheldon,  51  N.  Y. 
(6  Sick.)  354 ;  Matthews  v.  Coe,  49  N.  Y.  (4  Sick.)  57  ;  BecJc  v. 
Sheldon,  48  N.  Y.  (3  Sick.)  365;  HooIy.  Great  Western  B.  R. 
Co.,  45  N.  Y.  (6  Hand)  524. 

A  refusal  to  find  a  material  fact,  of  which  there  is  legal  proof, 
and  of  which  there  is  no  proof  to  the  contrary,  and  where  there 
are  no  facts  or  circumstances  showing  its  improbability,  is  equally 
an  error  of  law,  and  if  a  request  so  to  find  was  made  and  there 
was  a  refusal  and  exception,  the  question  may  be  considered  on 
appeal,  and  the  judgment  reversed  for  the  error.  BecTc  v.  Shel- 
don, 48  N.  Y.  (3  Sick.)  365. 

In  the  absence  of  any  request  to  find,  upon  questions  of  fact 
claimed  to  be  in  issue,  the  failure  of  the  referee  to  find  thereon 
is  not  a  good  ground  for  the  reversal  of  a  judgment  entered  on 
his  report.  Colwell  v.  Lawrence,  38  N.  Y.  (11  Tiff.)  71 ;  S.  C, 
36  How.  306  ;  5  Trans.  App.  307. 

The  mode  of  obtaining  further  findings  and  the  effect  of  a  fail- 
ure to  procure  them  have  been  noticed  in  a  preceding  volume. 
See  ante.  Vol.  3,  226,  324. 

Section  3.  Errors  justifying  a  reversal. 

a.  Errors  which  may  have  been  prejudicial  to  appellant.  It 
has  been  stated  that  the  party  alleging  error  holds  the  affirma- 
tive in  the  appellate  court  and  must  be  able  to  show  it  specifi- 
cally.   Ante,  p.  246. 

It  has  also  been  stated  that  the  appeal  will  be  unavailing  if  it 
appears  that  the  alleged  error  was  not  prejudicial  to  the  appel- 
lant. Ante,  p.  239.  But  neither  of  these  principles  require  that 
the  appellant,  after  showing  affirmatively  that  an  error  has  been 
committed,  should  also  show  affirmatively  that  he  has  been  inju-, 
riously  affected  by  the  error.  When  the  appellant  has  shown  the 
existence  of  error  it  is  for  the  respondent  to  show  that  the  error 
could  not  have  prejudiced  the  appellant,  or  the  appellant  will  be 
entitled  to  a  judgment  of  reversal.  Greene  v.  White,  37  N.  Y. 
(10  Tiff.)  405  ;  S.  C,  4  Trans.  App.  382. 

Whenever  it  appears  that  an  error  has  been  committed  which 
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may  have  been  prejudicial  to  the  appellant  the  judgment  must  be 
reversed.  Starbird  v.  Barrons,  43  N.  Y.  (4  Hand)  200 ;  Baird 
V.  Gillett,  47  JST.  Y.  (2  Sick.)  186. 

i.  Improper  rulings  as  to  evidence.  As  to  the  improper 
admission  or  rejection  of  evidence  as  a  ground  for  a  reversal  of 
the  j  adgment  appealed  from,  see  ante,  p.  239. 

c.  Mistrial.  A  judgment  which  appears  from  the  case  to  be 
correct  upon  the  merits,  wiU  be  reversed  for  a  mistrial,  and  a  new- 
trial  granted. 

Thus  where  a  verdict  has  been  taken  subject  to  the  opinion  of 
the  court  in  a  case  where  such  proceeding  is  unauthorized  and  a 
judgment  rendered  at  the  general  term,  the  judgment  will  be 
reversed  on  appeal  as  for  a  mistrial  and  a  new  trial  granted, 
though  the  judgment  appears  from  the  case  to  be  correct  upon 
the  merits.  Cobb  v.  Cornish,  16  N.  Y.  (2  Smith)  602  ;  S.  C,  6 
Abb.  129 ;  15  How.  407 ;  Gilbert  v.  Beach,  16  JST.  Y.  (2  Smith) 
606 ;  Purchase  v.  Matteson,  25  N.  Y.  (11  Smith)  211  ;  S.  C,  25 
How.  161  ;  15  Abb.  402. 

d.  Relief  not  demanded.  Where  a  judgment  cannot  be  sus- 
tained without  granting  equitable  relief  not  demanded  in  the 
pleadings  or  referred  to  on  the  argument,  the  judgment  will  be 
reversed.     Sheldon  v.  Smith,  28  Barb.  593. 

Section  4.  Exceptions  waived  or  errors  cured  before  judgment. 
Where  errors  have  occurred  on  the  trial  of  a  cause  to  which 
exceptions  have  been  properly  taken,  they  will  not  furnish 
ground  for  a  reversal  of  the  judgment,  if,  in  a  subsequent  stage 
of  the  trial,  the  objections  have  been  obviated  or  waived  and  the 
error  fully  corrected.  Weber  v.  Kingsland,  8  Bosw.  415,  437. 
As  to  waiver  of  exceptions,  see  ante,  Vol.  3,  206. 


CHAPTER  III. 

APPEALS  TO  THE  COTJET  OP  APPEALS. 
AKTICLE  I. 

WHEK  AK   APPEAL   WILL   LIE    TO   THE   COUET   OF   APPEALS. 

Section  1.  From  what  courts  and  terms.  By  the  Code,  tlie 
court  of  appeals  is  invested  with  exclusive  jurisdiction  to  review, 
upon  appeal,  every  actual  determination  made  at  a  general  term 
by  the  supreme  court,  or  by  the  superior  court  of  the  city  of 
New  York,  or  the  court  of  common  pleas  for  the  city  and  county 
of  New  York,  or  the  superior  court  of  the  city  of  Buffalo. 
Code,  §  11. 

It  is  also  provided  by  statute,  that  in  "all  acti'ons  and  pro- 
ceedings, an  appeal  may  be  taken  to  the  court  of  appeals  from 
any  order,  judgment,  decree  or  actual  determination  of  the 
general  term  of  the  city  court  of  Brooklyn,  in  the  cases  in  which 
such  appeals  can  be  taken  to  the  court  of  appeals  from  the 
general  term  of  the  supreme  court,  and  all  provisions  of  law  regu- 
lating appeals  to  the  court  of  appeals  shall  apply  to  appeals 
authorized  by  this  section.  Excepting,  however,  that  in  actions 
for  the  recovery  of  money,  where  the  judgment  in  favor  of  the 
plaintiflf  or  defendant  shall  be  less  than  one  thousand  dollars, 
exclusive  of  costs,  and  in  all  actions  to  recover  the  possession  of 
personal  property  of  less  than  one  thousand  dollars  in  value, 
and  in  all  actions  for  the  recovery  of  money  where  the  amount 
claimed  shall  be  less  than  one  thousand  dollars  exclusive  of  costs, 
the  determination  or  decision  of  the  general  term  of  the  said  city 
court  shall  be  final,  unless  the  judges  holding  such  general 
terms  shall  certify  in  writing  that  the  questions  involved  are 
proper  to  be  heard  in  the  court  of  appeals,  in  which  case  said . 
action  may  be  taken  to  the  court  of  appeals  as  hereinbefore  pro- 
vided."    Laws  of  1871,  ch.  282,  §  8. 

Under  these  provisions  of  the  Code  and  of  the  statute,  the 

court  of  appeals  is  restricted,  as  to  its  appellate  powers,  to  a 

review  of  those  questions  only  which  have  been  passed  upon  by 

the  general  term  of  the  court  below,  and  in  no  other  cases  will 
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the  appeal  lie.  Thus,  an  order  made  at  special  term,  or  by  a 
judge  at  chambers,  cannot  be  reviewed  in  the  court  of  appeals, 
unless  it  has  been  reviewed  at  general  term.  Oracle  v.  Freeland, 
1  ]Sr.  Y.  (1  Comst.)  228 ;  S.  C,  3  How.  218 ;  Orover  v.  Coon,  1 
]Sr.  Y.  (1  Comst.)  536;  S.  C,  3  How.  341  ;  Kanouse  y .  Martin, 
6  id.  240  ;  S.  C,  1  Code  B,.  N.  S.  885  ;  Lake  v.  Gibson,,  2  IS".  Y. 
(2  Comst.)  188  ;  S.  C,  3  How.  420;  Potter  v.  Van  Yranken,  36 
N.  Y.  (9  Tiff.)  619  ;  S.  C,  2  Trans.  App.  73  ;  New  York  &  New 
Haven  R.  R.  Co.  y.  ScTiuyler,  34  N.  Y.  (7  Tiff.)  30  ;  Fisior  v.  Hat- 
fl.eld,  46  N.  Y.  (1  Sick.)  249  ;  YoungJianse  v.  Fingar,  47  IST.  Y. 
(2  Sick.)  99.  See  Kirkwood  v.  Oriffin,  64  Barb.  567.  And  where 
a  case  is  sent  back  to  the  special  term  by  the  appellate  court  for 
a  new  trial  and  disposition  of  the  issues,  the  practice  requires  a 
new  formal  appeal  to  the  general  term,  and  a  new  judgment  by 
that  court  before  an  appeal  Ayill  lie  to  the  court  of  appeals.  New 
York  &  New  Haven  R.  R.  Co.  v.  Schuyler,  34  N.  Y.  (7  Tiff.)  30, 
48  ;  S.  C,  38  Barb.  634. 

Section  2.  Actual  determinations  only.  For  the  purpose  of  a 
review  in  the  court  of  appeals,  there  must  be  an  actual  deter- 
mination of  the  case  in  the  court  below,  upon  a  hearing  duly  had. 
Code,  §§  11,  333  ;  Rayner  v.  Clark,  3  Code  R.  230  ;  S.  C,  7  Barb. 
581 ;  Lake  v.  Gibson,  2  N.  Y.  (2  Comst.)  188  ;  S.  C,  3  How.  430; 
Kanouse  v.  Martin,  6  id.  240;  S.  C,  1  Code  R.  N.  S.  385;  Wil- 
kins  V.  Earle,  42  How.  255  ;  S.  C,  46  N.  Y.  (1  Sick.)  358  ;  Delaney 
V.  Brett,  51  N".  Y.  (6  Sick.)  78.  A  judgment  or  order  taken  by 
default  is  not  appealable  to  this  court.  Swartliout  v.  Curtis,  4 
JST.  Y.  (4  Comst.)  415  ;  S.  C,  5  How.  198  ;  3  Code  E,.  215  ;  Laliens 
V.  Fielden,  15  Abb.  177  ;  S.  C,  3  Abb.  Ct.  App.  1.  And  a  judg- 
ment, entered  upon  stipulation  only,  cannot  be  made  the  subject 
of  a  review,  even  where  both  parties  desire  that  the  appeal  from 
it  be  heard  upon  the  merits.  Gridley  v.  Daggett,  6  How.  280  ; 
S.  C,  1  Code  R.  ]^.  S.  386.  But  where  the  court,  at  general  term, 
on  the  request  of  the  moving  party,  takes  the  papers  and  examines 
the  questions  involved,  its  judgment  thereon  is  an  actual  deter- 
mination from  which  an  appeal  will  lie.  Seneca  Nation  of 
Indians  v.  Knight,  19  N.  Y.  (5  Smith)  587.  See  Skinner  v. 
Quin,  43  N.  Y.  (4  Hand)  99  ;  Lahens  v.  Fielden,  15  Abb.  177; 
S.  C,  3  Abb.  Ct.  App.  1. 

A  judgment  in  the  court  below,  in  pursuance  of  a  remittitur 
from  the  court  of  appeals,  cannot  be  said  to  be  an  actual  deter- 
mination, and  an  appeal  to  the  latter  court  will  not  lie  from  such 
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judgment.  The  remittitur  controls  the  court  below,  and  it  makes 
no  difference  that  the  judgment  in  the  remittitur  was  first  entered 
at  special  term,  and  that  such  judgment  was  affirmed  at  general 
term  op'there  affirmed  in  part  and  reversed  in  part.  The  remit- 
titur is  equally  controlling  upon  both  branches  of  the  court  and 
leaves  nothing  to  be  determined  by  either.  Wilkins  v.  Earle,  42 
How.  255  ;  S.  C,  46  IS".  Y.  (1  Sick.)  358. 

Section  3.  Final  determination  only.  Not  only  must  there  be 
an  actual  determination  of  the  court  below  before  an  appeal  will 
lie  to  the  court  of  appeals,  but  such  determination  must  hQ  final; 
as  the  policy  of  the  Code  does  not  allow  more  than  one  appeal 
to  this  court,  and  that  appeal  at  the  end  of  the  suit  in  the  court 
of  original  jurisdiction.  JSollister  Bank  v.  Vail,  15  N.  Y.  (1 
Smith)  593  ;  Swarthoui  v.  Ourtis,  4  N.  Y.  (4  Comst.)  415  ;  S.  C,  5 
How.  198.  There  must  be  a  trial  of  the  issues  and  a  final  judg- 
ment rendered  on  the  merits  before  appeal.  OlarJc  v.  Brooks,  2 
Abb.  N.  S.  385  ;  S.  C,  2  Daly,  159  ;  Adams  v.*  Fox,  27  N.  Y. 
(13  Smith)  640  ;  Paddock  v.  Springfield,  etc.,  Ins.  Co.,  12  N.  Y.  (2 
Kern.)  591.  And  where  another  application  to  the  court  is  nec- 
essary in  order  that  the  parties  may  obtain  the  entire  benefit  of  the 
judgment,  the  decree  or  judgment  cannot  be  regarded  as  final  in 
the  sense  that  will  admit  of  an  appeal.  Butler  v.  Lee,  33  How.  251; 
S.  C,  3  Keyes,  70;  1  Abb.  Ct.  App.  279.  And  it  is  held  that  the 
judgment  is  not  final  so  long  as  there  may  be  further  litigation 
under  its  provisions,  even  though  the  court  below  has  omitted  to 
make  any  provision  on  the  subject.  Tompkins  v.  Hyatt,  19  N.  Y. 
(5  Smith)  534.  An  interlocutory  decree  ordering  a  reference,  and 
directing  that  all  further  questions  be  reserved  until  the  coming 
in  of  the  report  of  the  referee,  is  not  an  appealable  order,  decree 
or  judgment  within  section  11  of  the  Code.  Such  decree  is  not 
ihe  final  order  or  judgment  of  the  court.     Cruger  v.  Douglass, 

2  N.  Y.  (2  Comst.)  571 ;  S.  C,  4  How.  215  ;  Colman  v.  Dixon,  50 
ISr.  Y.  (5  Sick.)  572  ;  Harris  v.  Qlark,  4  How.  78  ;  S.  C,  2  Code 
R.  47;  Chittenden  v.  Missionary  Society,  8  How.  327.  It 
becomes  final,  however,  within  the  meaning  of  the  Code,  after 
the  reference  has  been  had,  and  the  report  of  the  referee  has 
been  confirmed  by  the  court,  and  an  appeal  will  then  lie  from 
the  decree.     Swarthout  v.  Curtis,  4  N.  Y.  (4  Comst.)  415  ;  S.  C, 

3  Code  R.  215  ;  5  How.  198. 

An  appeal  to  the  court  of  appeals  from  an  order  sustaining  or 
overruling  a  demurrer  is  not  permitted  by  the  Code,  but  final 
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judgment  must  be  first  given  upon  the  demurrer.  Ferris  v. 
Aspinwall,  10  Abb.  IST.  S.  137  ;  Adams  v.  Fox,  27  IST.  Y.  (13 
Smith)  640;  Paddoclc  v.  Springfield,  etc.,  Ins.  Co.,  12  N.  Y.  (2 
Kern.)  591.  Nor  will  an  appeal  lie  from  an  order,  granting  or 
refusing  an  amendment  or  making  any  other  partial  disposition, 
which,  in  effect,  leaves  the  action  to  proceed.  New  York  Ice  Co. 
V.  Northwestern  Ins.  Co.,  12  Abb.  414  ;  S.  C,  21  How.  296  ;  Wil- 
Mns  V.  Baplee,  52  JS".  Y.  (7  Sick.)  248  ;  SacTcetVs  Harbor  Bank  v. 
Burwell,  9  How.  95 ;  Jones  v.  Derby,  16  N.  Y.  (2  Smith)  242 ; 
Barker  v.  Codes,  50  N.  Y.  (5  Sick.)  689.  So  an  order  for  judg- 
ment on  a  frivolous  answer,  and  also  that  the  defendant  submit  to 
examination  on  oath  concerning  his  property,  is  not  the  final 
judgment  in  the  action,  and  is  not,  therefore,  appealable  to  the 
court  of  appeals.  Dunham  v.  Nicholson,  4  How.  140 ;  2  Code 
R.  70. 

An  order  adjudging  the  defendant  in  contempt,  and  prescrib- 
ing a  punishment,  is  an  order  made  in  a  special  proceeding,  and 
affects  a  substantial  right,  and,  M  final,  is  appealable  to  the  court 
of  appeals ;  if,  however,  the  order  is  conditional  and  the  punish- 
ment is  not  inflicted  absolutely,  but  it  is  in  the  power  of  the 
defendant  to  avert  it,  it  is  not  2i  final  order  and  is  not  appealable. 
Brinkley  v.  Brinkley,  47  IST.  Y.  (2  Sick.)  40. 

Other  illustrations  as  to  what  are  or  are  not  final  judgments, 
from  which  appeals  will  or  wUl  not  lie,  may  be  found  in  succeed- 
ing sections. 

Section  4.  From  what  judgments. 

a.  Mandamus.  Previous  to  the  act  of  1859  (see  Laws  1859, 
ch.  174),  the  determination  of  the  supreme  court  in  mandamus, 
was  brought  into  the  court  of  appeals  for  review  by  writ  of  error, 
as  before  the  Code  and  not  by  appeal  (Becker  v.  The  People,  18 
N.  Y.  [4  Smith]  487),  but  by  the  above  act,  the  provisions  of  the 
Code  in  relation  to  appeals  to  the  court  of  appeals  were  made 
applicable  to  all  judgments  in  proceedings  upon  mandamus 
thereafter  rendered.  Laws  1859,  ch.  174,  §  3.  By  the  act  of 
1873,  the  supreme  court  at  general  term  was  authorized  to  issue 
writs  of  mandamus  and  prohibition  directed  to  any  special  term 
of  that  court,  or  any  justice  thereof  holding  such  term  or 
sitting  at  chambers,  and  to  hear  and  determine  the  same  and 
enforce  such  determination  in  the  same  manner  and  with  like 
effect  as  where  writs  are  directed  to  inferior  courts  and  justices 
thereof.     Laws  of  1873,  ch.  70,  §  1.    An  appeal  may  be  taken  to 


APPEALS  TO  THE  COURT  OF  APPEALS.    253 


From  justices'  judgments,  when. 


the  court  of  appeals  from  any  order,  judgment  or  final  deter- 
mination of  any  such  general  term  in  any  such  proceeding,  and 
the  practice  on  such  appeal  is  the  same  in  all  respects  as  on 
appeals  to  that  court  in  proceedings  upon  mandamus  as  regulated 
by  law  or  the  practice  of  the  court.  Id.,  §  2. 

An  order  dismissing  an  appeal  from  an  order  of  the  special 
term  refusing  a  mandamus  is  not  appealable  to  the  court  of 
appeals,  and  cannot  be  reviewed  unless  on  appeal  from  the  judg- 
ment in  the  case.  Hoe  v.  Sanborn,  36  N.  Y.  (9  Tiff.)  93  ;  S.  C, 
35  How.  197  ;  8  Abb.  N.  S.  189  ;  1  Trans.  App.  160.  See  The 
People  V.  Boardman,  41  N.  Y.  (2  Hand)  362. 

h.  From  justices^  judgments,  when.  Prior  to  the  amend- 
ment of  the  Code  in  1857,  appeals  to  the  court  of  appeals  in 
cases  arising  in  a  justices'  court  were  positively  prohibited, 
and  this  prohibition  was  extended  even  to  cases  originally  com- 
menced in  these  tribunals,  but  removed  to  those  of  higher 
jurisdiction,  because  of  a  plea  of  title  to  land  being  interposed. 
Wiggins  v.  Tallmadge,  7  How.  404 ;  Pugsley  v.  Kesselburgh, 
id.  402 ;  S.  C,  10  N.  Y.  (6  Seld.)  420 ;  Brown  v.  Brown,  6  N. 
Y.  (2  Seld.)  106  ;  S.  C,  6  How.  320.  In  the  latter  class  of  cases, 
these  restrictions  have  been  unconditionally  removed  by  the 
provisions  of  the  Code  as  amended  in  the  above  year,  and  the 
court  of  appeals  clearly  has  unrestricted  jurisdiction  of  actions 
discontinued  before  a  justice  of  the  peace,  upon  a  plea  of  title, 
and  commenced  in  another  court,  in  pursuance  of  sections  60  and 
68  of  the  Code.  See  Code,  §  11,  sub.  3 ;  Flora  v.  Qarleau,  38 
N.  Y.  (11  Tiff.)  Ill ;  S.  C,  6  Trans.  App.  231.  In  any  other 
action  originally  commenced  before  a  justice  of  the  peace,  or  in 
the  marine  court  of  the  city  of  New  York,  or  in  an  assistant 
justice's  court  of  that  city,  or  in  a  justice's  court  of  any  of  the 
cities  of  this  State,  an  appeal  may  be  taken  in  the  like  cases  as  in 
actions  commenced  in  courts  of  record,  provided  the  general  term 
from  which  the  appeal  is  to  be  taken,  by  an  order  duly  entered, 
aUows  such  appeal  before  the  end  of  the  next  term  after  which  its 
judgment  was  entered.  Code,  §  11,  sub.  3.  The  time  thus  fixed 
for  the  allowance  of  an  appeal  cannot  be  -enlarged  ;  and,  accord- 
ingly, where  one  general  term  of  the  supreme  court  had  elapsed 
after  pronouncing  judgment,  and  at  the  next  term  the  court 
allowed  an  appeal,  and  directed  the  order  to  be  entered  as  of  the 
preceding  term,  the  appeal  was  dismissed.  Wait  v.  Yan  Allen,  22 
N.  Y.  (8  Smith)  319.  See  Hoffenberth  v.  Muller,  12  Abb.  N.  S,  221. 
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The  condition  contained  in  the  subdivision  of  section  11  of 
the  Code  last  cited  is  applicable  to  every  action  originally  com- 
menced in  a  justice's  court  and  removed  into  another  court,  in 
any  other  way  than  by  a  plea  of  title  to  land ;  and,  therefore, 
an  appeal  does  not  lie  from  the  judgment  of  the  New  York  com- 
mon pleas,  in  an  action  removed  into  it  from  a  district  court  of 
that  city,  pursuant  to  Laws  of  1857,  ch.  344,  §  37,  without  an 
order  of  the  general  term  allowing  such  appeal.  Heinrich  v. 
Kom,  47  N.  Y.  (2  Sick.)  658  ;  BmithN.  White,  23  K.  Y.  (9  Smith) 
572. 

c.  On  a  second  trial.  An  appeal  may  be  had  to  the  court  of 
appeals  from  a  judgment  entered  after  a  second  trial,  but  this 
brings  up  for  review  only  the  judgment  appealed  from.  Thus, 
where  the  record  transmitted  to  the  court  above  contained,  in 
addition  to  the  case  and  exceptions  made  upon  the  second  trial, 
the  case  made  upon  the  first  trial,  on  a  motion  to  set  aside  a 
nonsuit,  it  was  held  that  the  latter  proceedings  might,  and 
properly  should,  be  stricken  out  on  motion.  Wilcox  v.  Hawley, 
31  ISr.  Y.  (4  Tiff.)  648. 

Section  5.  From  what  orders  made  before  judgment. 

a.  Orders  necessarily  affecting  the  judgment.  Upon  an 
appeal  from  a  judgment  of  the  general  term,  the  court  of  appeals 
has  jurisdiction  to  review  any  intermediate  order  involving  the 
merits  and  necessarily  affecting  the  judgment.  Code,  §  11,  sub.  L 
By  this  provision  of  the  Code,  the  action  of  the  special  term  of 
the  court  below,  on  the  original  hearing,  comes  up  for  general 
review,  in  connection  with  that  of  the  general  term,  on  the 
ulterior  decision  actually  appealed  from ;  and  on  a  reversal  of 
the  latter,  the  former  may  be  approved  and  affirmed.  Marquat 
V.  Marquat,  12  N.  Y.  (2  Kern.)  336. 

In  an  action  for  an  accounting,  where  the  case  came  up  for 
review  on  the  final  decree,  it  was  held  that,  on  such  appeal,  the 
original  order  of  reference  was  reviewable,  and  the  decree  was 
reversed  for  a  defect  in  such  order.  Wing  v.  Huntington,  Seld. 
Notes,  Dec.  31,  1853,  page  38. 

So,  an  order,  of  the  court,  by  which  matter  that  is  a  good 
defense  is  struck  out  of  the  defendant's  answer,  is  an  inter- 
mediate order  involving  the  merits,  and  necessarily  affecting  the 
judgment,  and  may,  therefore,  be  reviewed  in  the  court  of 
appeals,  on  an  appeal  from  the  judgment  subsequently  ren- 
dered.   Bapalee  v.  Stewart,  27  N.  Y.  (13  Smith)  310.    And,  on 
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an  appeal  to  this  court  from  a  judgment  rendered  on  a  trial  of 
the  issues  raised  by  part  of  the  answer,  an  order  of  the  court 
below,^  sustaining  a  demurrer  to  other  parts  of  the  answer,  may 
be  reviewed  as  an  intermediate  order  involving  the  merits  and 
necessarily  affecting  the  judgment.  Ayres  v.  Western  R.  R.  Co., 
45  JS".  Y.  (6  Hand)  260. 

Orders  denying  motions  to  set  aside  a  verdict  for  surprise,  etc., 
are  not  reviewable  in  the  court  of  appeals,  on  appeal  from  the 
judgment.  They  are  not  intermediate  orders  involving  the 
merits  and  necessarily  affecting  the  judgment,  within  the  pro- 
vision of  the  Code,  §  11,  sub.  2.  Belden  v.  Delaware  and  Hud- 
son Canal  Co.,  29  N.  Y.  (2  Tiff.)  634. 

An  order  conducing  to  the  judgment,  although  not  in  itself 
reviewable,  if  taken  by  default,  still,  in  the  general  review,  it 
will  be  proper  to  have  that  order  before  the  court,  for  the  pur- 
pose of  showing  that  the  proceedings  reviewed  were  properly 
taken.  Swarthout  v.  Curtis,  5  How.  198  ;  S.  C,  4  N.  Y.  (4  Comst.) 
415  ;  3  Code  R.  215. 

An  order  complained  of  cannot  be  reviewed  on  the  appeal 
from  the  judgment,  unless  such  order  has  been  appealed  from, 
and  its  validity  passed  upon  by  the  court  below.  See  Jones  v. 
Derby,  16  N.  Y.  (2  Smith)  242. 

b.  Orders  wliicli  in  effect  determine  the  action.  An  appeal 
lies  from  an  order  affecting  a  substantial  right,  when  such  order 
in  effect  determines  the  action  and  prevents  a  judgment  from 
which  an  appeal  might  be  taken.  Code,  §  11,  sub.  2.  Thus,  an 
order  dismissing  an  appeal,  from  the  special  term  to  the  general 
term,  on  the  ground  that  it  was  taken  too  late,  is  appealable  to 
the  court  of  appeals,  as  "determining  the  action."  Bates  v. 
Yoorhees,  20  N.  Y.  (6  Smith)  525.  So,  an  order  dismissing  an 
appeal,  from  the  special  to  the  general  term,  for  non-compliance 
with  an  order  respecting  security  to  be  given  for  the  purpose  of 
insuring  a  stay  of  proceedings,  is  a  matter  of  strict  legal  right ; 
and  as  the  effect  is  to  prevent  a  judgment,  from  which  an  appeal 
to  the  court  of  appeals  might  be  taken,  it  is  an  appealable  order. 
Center  v.  Fields,  1  Keyes,  483  ;  S.  C,  2  Abb.  Ct.  App.  253.  See 
Bates  V.  YoorJiees,  20  N.  Y.  (6  Smith)  525.  An  appeal  will  also 
lie  to  the  court  of  appeals  from  an  order  made  after  judgment 
rendered  upon  the  striking  out  of  an  answer  as  sham,  where 
such  order  vacates  the  judgment  upon  the  ground  that,  by  rea- 
son of  matter  occurring  between  the  time  of  striking  out  the 
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answer  and  the  actual  entry  of  judgment,  tlie  plaintiff's  cause 
of  action  had  ceased  to  exist.  Such,  an  order  virtually  deter- 
mines the  action  and  prevents  a  judgment  from  which  an  appeal 
would  lie,  within  the  provisions  of  the  Code  above  cited.  Edson 
V.  Dillaye,  17  IS".  Y.  (3  Smith)  158.  A  final  determination  on  an 
order  of  interpleader,  awarding  the  fund,  is  held  to  be  equiva- 
lent to  a  judgment  from  which  an  appeal  lies  to  the  court  of 
appeals.    Kirby  v.  FitzpatricTc,  18  N.  Y.  (4  Smith)  484. 

An  order,  which  in  fact  does  not  have  the  effect  to  bring  the 
controversy  to  a  determination,  but  leaves  it  to  proceed,  is  not 
an  appealable  order,  whatever  its  formal  purport  may  be.  Thus, 
an  order  setting  aside  a  judgment  and  execution  for  irregularity, 
but  omitting  any  directions  as  to  the  previous  proceedings,  is 
not  appealable  {Jones  v.  Deriy,  16  IS.  Y.  [2  Smith]  242) ;  and 
BO,  of  an  order  of  a  State  court  removing  an  action  into  the 
Federal  courts  {Illius  v.  N.  Y.  and  New  Haven  R.  It.  (Jo.,  13 
N.  Y.  [3  Kern,  j  597) ;  and  so  of  an  order  reversing  another  order 
granting  leave  to  amend  a  judgment.  N.  T.  Ice  Co.  v.  North- 
western Ins.  Co.,  21  How.  296 ;  S.  C,  12  Abb.  414 ;  23  N.  Y.  (9 
Smith)  357. 

An  order  giving  the  defendant  leave  to  renew  a  motion,  pre- 
viously made  and  denied,  to  discharge  an  order  of  arrest,  and 
in  the  mean  time  directing  that  the  plaintiff's  proceedings  to  enter 
judgment  be  stayed,  is  not  appealable  to  the  court  of  appeals. 
Miannay  v.  Blogg,  41  N.  Y.  (2  Hand)  521.  Nor  is  an  order 
denying  a  motion  to  set  aside  a  regular  judgment,  on  the  ground 
that  the  defendant  was  not  served  with  process,  and  that  the 
appearance  for  him  was  wholly  unauthorized.  Foote  v.  Lathrop, 
41  N.  Y.  (2  Hand)  358.  So,  an  order  for  judgment  on  a  demurrer 
is  not  appealable.  The  only  mode  of  review  is  on  appeal  from 
the  judgment.  HolUster  Bank  of  Buffalo  v.  Vail,  15  JST.  Y. 
(1  Smith)  593.  See  Ford  v.  David,  8  Abb.  385  ;  S.  C,  5  Duer, 
684 ;  13  How.  193 ;  Paddock  v.  Springfield  Fire  and  Marine 
Ins.  Co.,  12  JSr.  Y.  (2  Kern.)  591. 

c.  Orders  discontinuing  an  action.  The  provision  of  the 
Code,  section  11,  subdivision  2,  allows  an  appeal  to  the  court  of 
appeals  from  an  order  affecting  a  substantial  right,  made  in  an 
action,  when  such  order  in  effect  determines  the  action,  and 
prevents  a  judgment  from  which  an  appeal  might  be  taken,  or 
discontinues  the  action.  It  has  been  decided  under  this  pro- 
vision that  an  appeal  from  an  order  of  discontinuance,  without 
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costs,  will  not  lie.  Such,  an  order  is  within  the  discretion  of  the 
court,  and,  on  a  discontinuance,  the  claim  to  costs  does  not  con- 
stitute a  substantial  right  of  the  suitors  withia  the  meaning  of 
the  section  of  the  Code  referred  to.  De  Barante  v.  Deyermand, 
41  F.  Y.  (2  Hand)  355  ;  S.  C,  40  How.  180. 

d.  Order  granting  or  refusing  a  new  trial.  An  appeal  from 
an  order  granting  or  refusing  a  new  trial  is  now  permitted  by 
the  Code ;  but  no  appeal  to  the  court  of  appeals  from  an  order 
granting  a  new  trial  on  a  case  made'or  bill  of  exceptions  shall  be 
effectual  for  any  purpose,  unless  the  notice  of  appeal  contains 
an  assent  on  the  part  of  the  appellant  that,  if  the  order  be 
affirmed,  judgment  absolute  shall  be  rendered  against  the  appel- 
lant. And  upon  every  appeal  from  an  order  granting  a  new 
trial,  on  a  case  made  or  exceptions  taken,  if  the  court  of  appeals 
shall  determine  that  no  error  was  committed  in  granting  the  new 
trial,  they  shall  render  judgment  absolute  upon  the  right  of  the 
appellant ;  and  after  the  proceedings  are  remitted  to  the  court 
from  which  the  appeal  was  taken,  an  assessment  of  damages  or 
other  proceedings  to  render  judgment  effectual  may  be  then  and 
there  had,  in  cases  where  such  subsequent  proceedings  are 
requisite.  Code,  §  11,  sub.  2.  Prior  to  the  amendment  of  this 
section  of  the  Code  in  1851,  orders  granting  new  trials  were  not 
reviewable  in  the  court  of  appeals,  and  in  the  year  stated,  the 
power  was  merely  conferred  in  general  terms.  In  the  following 
year  the  power  was  taken  away,  and  thus*  it  remained  till  the 
amendment  of  1857,  when  it  was  restored  with  the  restrictions 
above  stated.  An  order  denying  a  new  trial  was  made  appeal- 
able by  an  amendment  of  the  above  section  of  the  Code  in  1862, 
though  such  an  order  had  been  previously  held  to  be  reviewable? 
as  involving  a  final  determination  of  the  cause  equivalent  to  a 
judgment.  Seneca  Nation  v.  Knight,  19  N.  Y.  (5  Smith)  587  ; 
Ooolcy.  New  York  Floating  Dry  DocJcOo., IS  N.  Y.  (4  Smith)  229. 

Previous  to  the  amendment  of  1851,  the  question  had  arisen 
as  to  whether  the  class  of  orders  under  consideration  were  not 
reviewable,  under  the  general  powers  of  the  court,  and  a  nega- 
tive answer  was  given  by  the  court.  Lansing  y.  Bus  sell,  2  N.  Y. 
(2  Comst.)  563 ;  S.  C,  4  How.  213  ;  Tilley  v.  Phillips,  1  IT.  Y. 
(1  Comst.)  610  ;  S.  C,  3  How.  364  ;  1  Code  R.  Ill ;  Duane  v. 
Northern  R.  R.  Co.,  3  N.  Y.  (3  Comst.)  545  ;  S.  C,  3  Code  E. 
73  ;  4  How.  364.  . 

In  no  case,  prior  to  the  year  1860,  were  the  decisions  of  the 
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general  term  granting  or  refusing  new  trials  upon  questions  of 
fact  reviewable  in  the  court  of  appeals.  In  that  year,  however, 
a  provision  was  inserted  in  section  268  of  the  Code,  relative  only 
to  cases  tried  by  the  courts  that  if  the  judgment  is  reversed  at 
general  term  on  questions  of  fact,  the  question  whether  it  should 
have  been  reversed,  either  on  questions  of  fact  or  of  law,  should 
be  open  to  review  in  the  court  of  appeals  ;  and  it  is  also  enacted 
in  the  same  clause,  that  if  the  judgment  is  reversed  at  general 
term,  it  shall  not  be  deemed  to  have  been  reversed  on  questions 
of  fact,  unless  so  stated  in  the  judgment  of  reversal.  Code, 
§268. 

By  section  272  of  the  Code,  the  same  provisions  are  made 
applicable  to  cases  tried  by  a  referee. 

The  Code  contains  no  provision  for  the  review,  in  the  court  of 
appeals,  of  an  order  of  the  general  term  granting  a  new  trial 
upon  questions  of  fact,  where  the  cause  was  tried  by  a  jury.  If, 
therefore,  in  a  case  tried  before  a  jury,  the  judgment  has  been 
reversed,  and  a  new  trial  granted  upon  questions  of  fact,  and  the 
proceedings  have  been  regular,  an  appeal  will  not  lie  to  this  court. 
WrigM  v.  Hunter,  46  N.  Y.  (1  Sick.)  409.  It  is  only  in  actions 
tried  by  the  court  or  a  referee, -that  the  order  granting  a  new  trial 
can  declare  the  grounds  upon  which  the  new  trial  was  granted, 
and  whether  granted  upon  questions  of  law  alone,  or  upon  ques- 
tions of  fact  as  such.  Dickson  v.  Broadway  &  Seventh  Avenue 
B.  R.  Co.,  47  N.  Y.  (2  Sick.)  507  ;  Arnolds.  Bohertson,  SON.  Y. 
(5  Sick.)  683 ;  Sheldon  y.  Sheldon,  51  N".  Y.  (6  Sick.)  354  ;  Young 
V.  Dams,  30  JST.  Y.  (3  Tiff.)  134  ;  Sands  v.  GrooTce,  46  IST.  Y. 
(1  Sick.)  564.  And  when  the  coUrt  below  may  have  granted  a 
new  trial  upon  questions  of  fact,  the  decision  is  not  reviewable 
in  the  court  of  appeals.  lb. 

No  appeal  lies  to  the  court  of  appeals  from  an  order  granting 
or  refusing  a  new  trial  on  the  ground  of  surprise  or  newly-dis- 
covered evidence.  Scoville  v.  Landon,  50  N.  Y.  (5  Sick.)  686 ; 
Godfrey  v.  Johnston,  1  Keyes,  556  ;  Lawrence  v.  My,  38  N.  Y. 
(11  Tiff.)  42;  S.  C,  5  Trans.  App.  128;  Donley  \ .  Graham,  ^^^ 
N.  Y.  (3  Sick.)  658  ;  Bolerts  v.  Berdell,  62  N.  Y.  (7  Sick.)  644. 
Nor  from  an  order  granting  a  new  trial  on  a  traverse  of  an 
inquisition  of  forcible  entry  and  detainer.  The  People  v. 
McManus,  47  IST.  Y.  (2  Sick.)  661.  So,  an  appeal  to  this  court 
from  an  order  of  the  general  term  granting  a  new  trial  on  the 
ground  that  the  verdict  was  against  evidence,  will  be  dismissed, 
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although,  such  order  was  granted  after  judgment.  Folger  v. 
FitzTiugh,  41  N".  Y.  (2  Hand)  228. 

A  general  rule,  which  may  properly  be  stated  under  this  head, 
is  thus  laid  down  by  the  court  of  appeals  :  "An  appeal  from  an 
order  granting  a  new  trial,  with  the  stipulation  required,  of 
judgment  absolute  in  case  the  order  is  sustained,  is  only  proper 
and  admissible  when  the  sole  question  that  can  be  presented 
upon  the  record  relates  to  and  will  determine  the  merits  of  the 
controversy,  and  cannot  be  obviated  upon  a  second  trial.  Where 
there  are  exceptions  which,  if  sustained,  wiU  entitle  the  success- 
ful party  to  a  new  trial,  but  the  decision  of  which  will  not  neces- 
sarily determine  the  merits,  the  exceptions  must  be  clearly 
frivolous  to  justify  the  hazard  of  such  an  appeal."  Cohh  v.-Sz^- 
^eZcZ,  4N.  Y.  (1  Sick.)533., 

e.  Order  striMng  out  a  pleading.  The  Code  also  authorizes 
an  appeal  to  the  court  of  appeals  from  an  order  striking  out  an 
answer,  or  any  part  of  an  answer,  or  any  pleading  in  an  action. 
Code,  §  11,  sub.  2.  But  an  order  of  the  general  term  reversing 
an  order  at  special  term,  striking  out  an  answer,  is  not  appeal- 
able to  this  court.  The  appeal  in  such  case  would  not  be  from 
an  order  striking  out  an  answer,  or  a  part  thereof,  but  from  an 
order  in  substance  and  in  actual  effect  refusing  to  strike  out,  and 
from  such  an  order  no  appeal  lies  under  the  Code.  Tabor  v. 
Gardner,  41  N.  Y.  (2  Hand)  232 ;  S.  C,  39  How.  383. 

Section  6.  From  what  orders  made  in  an  action  after  judgment. 

a.  Final  order  made  upon  summary  applications.  The  Code, 
section  11,  subdivision  8,  makes  provision  for  an  appeal  to  the 
court  of  appeals,  from  a  final  order  upon  a  summary  application 
in  an  action  after  judgment ;  but,  in  order  to  be  appealable  under 
this  provision,  the  order  appealed  from  must  be  based  upon  the 
judgment  in  question,  and  have  been  made  upon  the  assumption 
of  its  validity.  Thompson  v.  Bullock,  16  How.  213  ;  Humph- 
rey V.  Chamberlain,  11  N.  Y.  (1  Kern.)  274 ;  BanTc  of  Genesee 
V.  Spencer,  18  N.  Y.  (4  Smith)  150 ;  Bennett  v.  Morehouse,  42 
N.  Y.  (3  Hand)  189  ;  Jones. y.  Derby,  16  N.  Y.  (2  Smith)  242 ; 
Dunlop  V.  Edwards,  3  N.  Y.  (3  Comst.)  341 ;  S.  C,  3  Code  E. 
197 ;  Sherman  v.  Felt,  2  N.  Y.  (2  Comst.)  186  ;  S.  C,  3  How.  425. 
So,  the  Order  must  be  final,  and  not  such  as  will  leave  the  action 
to  proceed.  If  so,  it  cannot  be  reviewed  in  the  court  of  appeals 
as  an  order,  however  erroneous  it  may  be  in  itself.  See  cases 
cited  above. 
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An  order  vacating  a  judgment  by  confession,  on  account  of  a 
defect  in  the  statement,  lias  been  held  to  be  appealable.  Bel- 
Jcnap  V.  Waters,  11  N".  Y.  (1  Kern.)  477.  And  so  of  an  order 
vacating  an  entry  of  satisfaction  and  restoring  the  judgment,  for 
the  purpose  of  rendering  the  attorney' s  lien  available.  McQ-regor 
V.  ComstoGk,  19  N.  Y.  (5  Smith)  581. 

An  order  under  the  provisions  of  the  Revised  Statutes  (2  R. 
S.  619,  §  44)  requiring  a  person  beneficially  interested  in  the 
recovery  sought  to  be  had  in  the  name  of  another,  to  pay  the 
costs  of  the  defendant,  is  also  appealable  to  the  court  of  appeals 
under  the  section  of  the  Code  above  cited.  Giles  v.  Halbert,  5 
How.  319  ;  S.  C,  12  N.  Y.  (2  Kern.)  32.  And  one  against  whom 
an  absolute  order  is  made,  in  supplementary  proceedings 
between  third  persons,  requiring  him  to  pay  over  to  the 
creditor  a  fund  held  for  the  debtor,  may  maintain  an  appeal 
therefrom.  LocJce  v.  Maiietf,  3  Abb.  Ct.  App.  68;  S.  C,  2 
Keyes,  457. 

i.  Order  dismissing  an  appeal.  An  order  of  the  general 
term  striking  the  cause  from  the  calendar,  on  motion  of  parties 
against  whom  no  appeal  from  the  special  term  had  been  taken, 
is  not  appealable  to  the  court  of  appeals.  Cotes  v.  BmitTi,  31 
How.  146  ;  S.  C.  below,  29  How.  326. 

c.  Order  setting  aside  a  judgment.  An  order  setting  aside  a 
judgment  is  appealable  to  this  court.  FisTier  v.  Hephurn,  48 
N.  Y.  (3  Sick.)  41. 

Section  7.  From  what  orders  made  in  a  special  proceeding. 

a.  Contempts.  An  appeal  may  be  had  to  the  court  of  appeals, 
from  a  final  order  afiecting  a  substantial  right  made  in  a  special 
proceeding.     Code,  §  11,  sub.  3. 

Thus,  an  order  adjudging  a  defendant  to  be  in  contempt  and 
prescribing  a  punishment  is  an  order  made  in  a  special  pro- 
ceeding, and  afiects  a  substantial  right,  and  if  final,  is  appeal- 
able to  this  court.  Brinkley  v.  BrinJcley,  47  N.  Y.  (2  Sick.)  40 ; 
Sudlow  V.  Knox,  7  Abb.  K.  S.  411 ;  m-ie  Railway  Co.  v.  Bam- 
sey,  45  N.  Y.  (6  Hand)  637.  If,  however,  the  order  is  condi- 
tional, and  the  punishment  is  not  inflicted  absolutely,  but  it  is 
in  the  power  of  the  defendant  to  avert  it,  it  is  not  a  final  order, 
and  is  not  appealable.  BrinJcley  v.  BrinTcley,  47  N.  Y.  (2  Sick.) 
40.  See  Batterman  v.  Finn,  40  JST.  Y.  (1  Hand)  340  ;  S.  0.  below, 
32  How.  501 ;  Pitt  v.  Damson,  37  N.  Y.  (10  Tiff.)  235  ;  S.  C,  34 
How.  355 ;  3  Abb.  N.  S.  398 ;  4.  Trans.  App.  266  ;  New  Yorlc 
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and  New  Haven  R.  R.  Co.  v.  KetoTium,  3  Keyes,  24  ;  S.  C,  34 
How.  302  ;  3  Abb.  Ct.  App.  347. 

6.  Surrogates  decrees.  An  order  of  the  supreme  court,  re- 
versing a  surrogate's  decree  admitting  a  will  to  probate,  for  error 
in  law,  and  remitting  the  proceedings  to  the  surrogate,  is  a  final 
determination  in  the  supreme  court,  and  is  appealable  to  the 
court  of  appeals.  Talbot  v.  Talbot,  23  N.  Y.  (9  Smith)  17 ;  Mes- 
serve  v.  Sutton,  3  IST.  Y.  (3  Comst.)  546 ;  S.  C,  3  Code  R.  198; 
Wagener  v.  Reiley,  4  How.  195;  S.  C,  2  Code  R.  130.  But 
where  an  order  or  decree  of  a  surrogate,  admitting  a  will  to  pro- 
bate, is  reversed  by  the  supreme  court  upon  a  question  of  fact, 
and  an  issue  is  awarded  to  be  tried  at  the  circuit,  no  appeal  will 
lie  to  the  court  of  appeals,  for  the  reason  that  the  order  of  the 
supreme  court  is  not  final.  The  matter  is  still  pending  in  that 
court,  and  may  be  again  brought  before  the  general  term,  upon 
exceptions  taken  at  the  trial,  or  after  motion  to  set  aside  the  ver- 
dict. Talbot  V.  Talbot,  23  N.  Y.  (9  Smith)  17.  So,  no  appeal 
lies  from  an  order  of  the  supreme  court,  affirming  the  order  of 
a  surrogate  refusing  leave  to  discontinue  an  accounting,  and 
directing  the  hearing  to  proceed.  The  parties  must  proceed  to 
a  final  determination  in  the  surrogate's  court.  TompMns  v. 
Soulice,  7  How.  194. 

c.  Certiorari.  Ordinarily  an  appeal  will  lie  to  the  court  of 
appeals  from  an  order  quashing  a  writ  of  certiorari.  People  v. 
Stilwell,  19  N.  Y.  (5  Smith)  531.  But  it  was  held  in  this  case, 
that' an  appeal  would  not  lie  from  an  order  of  the  supreme 
court,  quashing  a  writ  of  certiorari  to  review  the  proceedings  of 
commissioners  of  assessment  appointed  under  Laws  1854,  chap- 
ter 370. 

d.  Specific  performance.  A  final  order  on  petition,  under  the 
statute,  to  compel  a  specific  performance,  by  infant  heirs  of  their 
ancestors'  contract,  is  held  to  be  appealable  under  this  provis- 
ion of  the  Code,  §  11,  sub.  3.  Hyatt  v.  Seeley,  11  N.  Y.  (1 
Kern.)  52. 

An  order  relative  to  a  provisional  remedy  does  not  come 
within  the  definition  of  a  special  proceeding,  and  cannot,  there- 
fore, be  reviewed  in  the  court  of  appeals.  Oenin  v.  TompMns,  1 
Code  R.  N.  S.  415. 

Section  8.  Orders  decided  on  constitutional  considerations.  The 
Code  provides,  that  "whenever  the  decision  of  any  motion  here- 
tofore made    or  of  any  motion  hereafter  to  be  made,  in  the 
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supreme  court  of  this  State,  at  a  special  term  thereof,  involves 
the  constitutionality  of  any  law  of  this  State,  or  has  been  or 
shall  be  placed,  in  the  opinion  or  reasons  for  such  decision  of 
the  justice  making  such  decision,  upon  the  unconstitutionality 
of  such  law,  then  an  appeal  shall  lie,  and  may  be  made  from 
such  decision,  or  from  the  order  entered,  or  to  be  entered  upon 
such  decision,  to  the  general  term  of  said  court,  and  an  appeal 
shall  also  lie  and  may  be  made  from  the  decision  of  such  general 
term,  and  from  any  order  entered  or  to  be  entered  thereon  to  the 
court  of  appeals ;  provided,  however,  that  the  time  for  appeal- 
ing from  such  decision,  or  from  such  order,  shall  not  be  ex- 
tended hereby."  Code,  §  11,  sub.  4.  A  question  as  to  the 
constitutionality  of  a  law  cannot  be  raised  for  the  first  time  ia 
the  court  of  appeals ;  such  court  cannot  consider  a  matter  or 
subject  that  had  not  been  presented  for  adjudication  to  and  deter- 
mined by  the  subordinate  court.  Delaney  v.  Brett,  51 1^.  Y. 
(6  Sick.)  78. 

Section  9.  Orders  in  discretion  of  court  below.  It  is  a  well- 
settled  rule,  that  orders  which  relate  to  matters  resting  purely  in 
the  discretion  of  the  court  below  are  not  appealable  to  the  court 
of  appeals.  Hazleton  v.  Wakeman,  3  How.  357 ;  Wakeman  v. 
Price,  3  N.  Y.  (3  Comst.)  334 ;  Kerr  v.  Hays,  35  IST.  Y.  (8  Tiff.) 
331 ;  Donley  v.  Graham,  48  JST.  Y.  (3  Sick.)  668 ;  Matter  of  Duff, 
41  How.  350 ;  S.  C,  10  Abb.  N.  S.  416 ;  Oedney  v.  Purdy,  47 
K.  Y.  (2  Sick.)  676.  Thus,  the  right  to  a  preliminary  injunction, 
or  to  an  m^wnciwrv  pendente  lite,  rests,  in  all  cases,  in  the  discre- 
tion of  the  court  of  original  jurisdiction ;  an  order,  therefore, 
dissolving  such  an  injunction  does  not  affect  a  substantial  right, 
and  is  not  reviewable  in  the  court  of  appeals.  People  v.  Schoon- 
maTcer,  50  N.  Y.  (5  Sick.)  499  ;  Paul  v.  Munger,  47  N.  Y.  (2  Sick.) 
469.  So  an  order  denying  a  motion  for  leave  to  issue  execution, 
where  the  facts  upon  which  the  motion  is  made  are  disputed,  is 
within  the  discretion  of  the  court,  and  is  not  appealable.  BJiu- 
man  v.  Strauss,  52  N.  Y.  (7  Sick.)  404.  Nor  does  an  appeal  lie 
from  an  order  denying  a  motion  to  set  aside  a  default  {Spauld- 
ing  V.  King  stand,  1  IST.  Y.  [1  Comst.]  426  ;  S.  C,  1  Code  R.  110) ; 
or  an  order  opening  a  foreclosure  sale  on  the  ground  of  inade- 
quacy^ of  price  (Buffalo  Savings  BanTc  v.  Newton,  23  N.  Y. 
[9  Smith]  160) ;  or  relieving  from  imprisonment  for  contempt 
{People  V.  DelveccMo,  18  N.  Y.  [4  Smith]  352) ;  or  granting  or 
denying  a  motion  for  a  new  trial,  on  the  ground  of  newly- 


APPEALS  TO  THE  COUNTY  COURTS,  ETC.   263 

Orders  involving  questions  of  practice  —  When  a  statute  makes  tlie  decision,  eio. 

discovered  evidence  {Tracey  v.  Allmyer,  46  N.  Y.  [1  Sick.J  598  ; 
Sooville  V.  Laridon,  50  N.  Y.  [5  Sick.]  686)  or  surprise.  Bedell 
V.  Qhase,  34  N.  Y.  (7  TiflF.)  386.  And  an  order  of  the  general 
term  in  an  equity  action,  sending  the  case  back  to  the  referee 
before  whom  it  was  tried,  to  decide  upon  the  question  of  costs, 
cannot  be  reviewed  in  this  court.  Costs  in  an  equity  action  are 
in  the  discretion  of  the  court,  and  the  exercise  of  this  discretion 
cannot  be  reviewed  here.  Taylor  v.  Moot,  48  IST.  Y.  (3  Sick.) 
687. 

Section  10.  Orders  involving  questions  of  practice.  Matters 
of  practice  resting  in  discretion  are  not  subject  to  review  in  the 
court  of  appeals.  Such  is  an  order  of  the  general  term  striking 
a  cause  from  the  calendar  on  motion  of  adverse  defendants, 
against  whom  no  appeal  had  been  taken  from  the  special  to  the 
general  term  {Cotes  v.  Smith,  31  How.  146 ;  S.  C.  below,  29  id. 
326) ;  or  an  order  denying  a  motion  to  set  aside  a  judgment  for 
irregularity  (Id.  ;  StarTi  v.  DineTiart,  48  IST.  Y.  [1  Hand]  342 ; 
TTiompson  v.  Bullock,  16  How.  213  ;  HumrpTirey  v.  QJiamberlain, 
11  N.  Y.  [1  Kern.]  274 ;  Bunlop  v.  Edwards,  3  N.  Y.  [3  Comst.] 
341 ;  S.  C,  3  Code  R.  197 ;  Sherman  v.  Felt,  2  N.  Y.  [2  Comst.] 
186 ;  S.  C,  3  How.  425) ;  or  denying  leave  to  file  exceptions  to 
the  report  of  a  referee,  after  the  usual  time  for  doing  so  has 
expired.  King  v.  Merchants'  Exchange  Co.,  5  'N.  Y.  (1  Seld.) 
547. 

Section  11.  When  a  statute  makes  the  decision  of  an  Inferior 
court  conclusive.  Where  it  is  provided  by  statute  that  the 
order  or  decision  of  the  supreme  court  shall  be  final  and  con- 
clusive, no  appeal  will  lie  from  such  decision  to  the  court  of 
appeals.  Thus,  the  provision  of  the  act  regulating  the  opening 
and  laying  out  of  streets,  etc.,  in  the  city  of  New  York,  which 
declares  that  the  reports  of  commissioners  of  estimate  and  assess- 
ment appointed  under  it,  when  confirmed,  shall  be  "final  and 
conclusive  "  (see  Laws  1813,  chap.  86,  §  178),  takes  away  the  right 
of  a;ppeal  which  would  otherwise  exist  (Matter  of  Canal  and 
Walker  streets,  12  N.  Y.  [2  Kern.J  406  ;  Matter  of  application 
of  Mayor,  etc.,  of  New  York,  49  N".  Y.  [4  Sick.]  150) ;  and  an 
order  confirming  the  report  of  commissioners  of  estimate  and 
assessment,  appointed  in  proceedings  by  the  commissioners  of 
Central  Park,  under  the  act  for  the  laying  out  and  improvement 
of  certain  portions  of  the  city  of  New  York  (see  Laws  of  1867, 
chap.  697),  which  proceedings  were  governed  by  the  act  of  1813 
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above  cited,  is  not  appealable  to  this  court.  Matter  of  Oonrirs 
of  Central  ParJc,  50 IST.  Y.  (5  Sick.)  493.  See  McAllister  v.  Albion 
Plank  Road  Co.,  10  N.  Y.  (6  Seld.)  353 ;  S.  C,  7  How.  301 ;  New 
York  Central  Railroad  v.  Marvin,  11  N.  Y.  (1  Kern.)  276; 
People  V.  Freeman,  52  N.  Y.  (7  Sick.)  656. 

Section  12.  Old  appeals.  In  addition  to  the  jurisdiction  con- 
ferred by  the  Code  upon  the  court  of  appeals,  cognizance  of  aU 
cases  pending  in  the  late  court  of  errors  at  the  time  of  its  aboli- 
tion was  also  given  to  it  by  the  judiciary  act  of  1847,  chapter 
280,  section  12.  It  likewise  has  cognizance  of  cases  pending  in 
the  former  court  of  chancery  down  to  the  period  of  its  abolition 
{Farmers''  Loan  and  Trust  Co.  v.  Carroll,  2  N.  Y.  [2  Comst.]  566 ; 
S.  C,  4  How.  211 ;  2  Code  R.  138),  and  of  cases  arising  in  the 
supreme  court  as  organized  by  the  judiciary  act.  Laws  1847, 
ch.  280,  §§  10,  11. 


ARTICLE  II. 

MATTEES  KEVIEWABLB   ON  APPEAL  TO    COTTRT  OE  APPEALS. 

Section  1.  Intermediate  orders  InTolving  the  merits,  and  neces- 
sarily affecting  the  judgment  or  order  appealed  from.  The  juris 
diction  to  review  orders  of  this  description  is  expressly  conferred 
upon  the  court  of  appeals  by  the  provisions  of  the  Code  (§  11, 
sub.  1),  and  the  subject  has  been  treated  of  ante,  page  254, 
under  section  5,  article  1  of  the  present  chapter. 

Section  3.  Exceptions  taken.  The  doctrine  is  well  established 
by  numerous  decisions,  that  only  such  questions  of  law  as  were 
properly  raised  by  exceptions  in  the  court  below  can  be  reviewed 
in  the  court  of  appeals.  Ingersoll  v.  Bostwick,  22  N.  Y.  (8  Smith) 
425;  ZTttWi^  V.  SZoomer,  13  ISr.  Y.  (3  Kern.)  341 ;  S.  C,  12  How.  567 ; 
Douglass  v.  Day,  3  Keyes,  434 ;  S.  C,  2  Trans.  App.  190 ;  Smith 
V.  Grant,  15  K.  Y.  (1  Smith)  590 ;  Magie  v.  Baker,  14  IS.  Y.  (4 
Kern.)  435  ;  Johnson  v.  Whitlock,  13  N.  Y.  (3  Kern.)  344 ;  Barto 
V.  Himrod,  8  N.  Y.  (4  Seld.)  483.  As  exceptions  to  this  rule,  it 
may,  however,  be  stated  that  objections  which  could  not,  in  any 
way,  have  been  obviated  below,  may  be  raised  at  any  time,  and 
are  available  on  appeal,  though  not  previously  mentioned.  Palmer 
V.  Lorillard,  16  Johns.  348  ;  Beekman  v.  Frost,  18  id.  544.  See 
Merritt  v.  Seaman,  6  N.  Y.  (2  Seld.)  168 ;  Cole  v.  Blunt,  2  Bosw. 
116 ;   Sanford  v.  Granger,  12  Barb.  392  ;  Waller  v.  Harris,  20 
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Wend.  555.  So,  on  an  appeal  from  an  order,  no  exceptions  are 
necessary  {Kirhy  v.  FitzpatricJc,  18  N.'Y.  [4  Smith]  484;  Mar- 
shall  V.  Smith,  20  N.  Y.  [6  Smith]  251) ;  nor  are  they  necessary 
on  an  appeal  from  a  judgment  reversing  that  of  the  special  term. 
Marquat  v.  Marquat,  12  N.  Y.  (2  Kern.)  336. 

Section  3.  Matters  of  law.  In  all  cases  falling  within  the  scope 
of  the  Code,  a  review  in  the  court  of  appeals  is  obtainable  only 
on  questions  of  law  ;  but  this  rule  is,  in  its  operation,  restricted 
to  appeals  from  judgments,  and  as  stated  in  the  next  section. 
In  appeals  from  orders  the  limitation  does  not  apply,  and 
the  case  comes  up  upon  its  whole  merits,  on  questions  of 
fact  as  well  as  of  law.  Bates  v.  YoorJiees,  20  IS.  Y.  (6  Smith) 
525,  528.  So,  a  review  on  questions  of  fact  as  well  as  of  law 
may  be  had  in  those  cases  not  within  the  scope  of  the  Code, 
as,  for  instance,  certiorari  in  a  criminal  case  {Barringer  v.  The 
People,  14  N.  Y.  [4  Kern.]  593),  or  on  appeal  from  a  surrogate's 
decree.  Bchenck  v.  Bart,  22  N.  Y.  (8  Smith)  420.  See,  as  to  orders 
in  special  proceedings,  Oriscom  v.  Mayor,  etc.,  of  New  York, 
12  N.  Y.  (2  Kern.)  586,  590. 

Section  4.  Questions  of  fact. 

a.  Findings  of  facts  hy  court,  referee  or  jury.  The  general 
rule  that  the  court  of  appeals  has  no  jurisdiction  to  review 
questions  of  fact  has  been  frequently  applied  and  held  appli- 
cable to  an  appeal  from  a  judgment  entered  upon  the  verdict 
of  a  jury  {Dain  v.  WycJcoff,  18  N.  Y.  (4  Smith)  45,  47;  God- 
frey V.  Johnston,  1  Keyes,  556  ;  Oldfleld  v.  N.  Y.  &  Harlem 
R.  R.  Co.,  14  N.  Y.  [4  Kern.]  310 ;  Keller  v.  N.  Y.  Central  R. 
R.  Co.,  24  How.  172 ;  S.  C,  2  Abb.  Ct.  App.  480 ;  Wright  v. 
Douglass,  7  K  Y.  [3  Seld.]  564;  Gardner  v.  McEwen,  19  N. 
Y.  [5  Smith]  123),  or  on  the  decision  of  a  judge  without  a  jury, 
{Pratt  Y.  Foote,  9  N.  Y.  [5  Seld.]  463;  Newton  v.  Bronson,  13 
N.  Y.  [3  Kern.]  587 ;  Dunham  v.  WatMns,  12  N.  Y.  [2  Kern.] 
556 ;  Livingston  v.  Radcliff,  3  How.  418 ;  S.  C,  2  N.  Y.  [2 
Com  St.]  189  ;  Sisson  v.  Barrett,  id.  406),  or  upon  the  decision 
of  a  judge  in  a  suit  in  equity,  with  the  aid  of  a  jury.  Yermil- 
yea  v.  Palmer,  52  N".  Y.  (7  Sick.)  471,  or  on  the  report  of  a 
referee.  Lockwood  v.  Thome,  11  N.  Y.  (1  Kern.)  170  ;  Griscom 
V.  Mayor  of  New  YorJc,  12  N.  Y.  (2  Kern.)  586  ;  Weston  v.  Gen- 
esee Mut.  Ins.  Co.,  id.  258  ;  Borst  v.  Spelman,  4  N".  Y.  (Comst.) 
284 ;  Phelps  v.  McDonald,  26  N.  Y.  (12  Smith)  82  ;  Brainard 
V.  N.  Y.  &  Harlem  R.  B.  Co.,  25  N.  Y.  (11  Smith)  496 ;  Davis  v. 
Vol.  IV.— 34 
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fencer,  24  N.  Y.  (10  Smith)  386 ;  Cady  v.  Allen,  18  N.  Y.  (4 
Smith)  573.  The  Code  now  provides,  however,  that  where  a  judg- 
ment entered  upon  the  decision  of  a  judge  without  a. jury,  or  of 
a  referee,  has  been  reversed  by  the  general  term  upon  a  question 
of  fact,  and  it  is  so  stated  in  the  judgment  of  reversal,  the  same 
is  open  to  review  in  the  court  of  appeals.  Code,  §§  268,  272.  If 
not  stated  in  the  judgment  of  reversal  that  it  was  determined 
upon  a  question  of  fact,  it  is  to  be  deemed  that  it  was  not  based 
upon  that  ground  (lb.),  and  the  case  is  open  to  review  on  ques- 
tions of  law  only.  Barlow  v.  Scott,  24  JST.  Y.  (10  Smith)  40 ; 
Story  V.  Furman,  25  N.  Y.  (11  Smith)  214 ;  Oolwell  v.  Lawrence, 
38  N.  Y.  (11  Tiff.)  71 ;  S.  C,  5  Trans.  App.  307;  36  How.  306. 
See,  ante,  247,  oh.  2,  art.  3,  §  2. 

The  refusal  of  the  judge  or  referee  trying  the  issue,  to  consider 
the  testimony  as  conflicting,  or  to  pass  upon  the  credibility  of 
witnesses,  raises  no  question  reviewable  in  the  court  of  appeals 
(Terry  v.  Wheeler,  25  IN".  Y.  [11  Smith]  520) ;  and  except  in  the 
special  cases  above  mentioned,  the  court  will  not  look  beyond 
the  finding  of  facts  contained  in  the  case,  for  the  purpose  of 
drawing  any  inferences  of  fact  bearing  upon  the  appeal  {Stewart 
V.  Smith,  1  Keyes,  59  ;  S.  C,  14  Abb.  75),  unless  for  the  purpose 
of  giving  a  proper  construction  to  an  ambiguous  finding  of  fact. 
Carman  Y.  Pultz,  21  N.  Y.  (7  Smith)  547;  Spencer  \ .  Ballon,  18 
N.  Y.  (4  Smith)  327. 

5.  Facts  admitted  hy  the  pleadings.  Where  judgment  is 
entered  on  a  special  verdict,  and  an  appeal  is  taken  from  such 
judgment  to  the  court  of  appeals,  the  court  will  look  into  the 
pleadings  and  determine  the  appeal  on  the  facts  admitted  by 
them,  as  well  as  on  those  stated  in  the  verdict.  It  is  not  neces- 
sary that  a  special  verdict  should  contain  all  of  the  facts  admitted 
by  the  pleadings.    Barto  v.  Himrod,  8  K.  Y.  (4  Seld.)  483. 

Section  5.  Questions  of  costs. 

a.  In  actions  at  law.  The  general  rule  is  well  established 
that  appeals  upon  questions  in  regard  to  the  adjustment  and 
taxation  of  costs  will  not  be  heard  in  the  court  of  appeals. 
Collumb  V.  Read,  24  N.  Y.  (10  Smith)  505,  517  ;  People  v.  Lewis, 
28  How.  470  ;  S.  C,  33  How.  619,  n. ;  Anonymous  v.  Anony- 
mous, 10  How.  353 ;  Sherman  v.  Daggett,  3  id.  426.  And  see 
the  following  cases :  Hoe  v.  Sanborn,  36  F.  Y.  (9  Tiff.)  93 ;  The 
People  V.  Boardman,  41  N.Y.  (2  Hand)  362  ;  McClurey.  Super- 
■oisors  of  Niagara  Co.,  4  Trans.  App.  275  ;  S.  C,  4  Abb.  N.  S. 
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202  ;  ClarTce  v.  City  of  JRocTiester,  34  E".  Y.  (7  Tiff.)  355.  See 
McGregor  v.  Gomstock,  19  N.  Y.  (5  Smitli)  581.  So,  an  order 
denying  a  motion  for  a  further  or  additional  allowance  of  costs 
is  not  appealable  as  such,  and  is  only  reviewable,  if  at  all,  as  an 
intermediate  order  on  appeal  from  the  judgment.  Clarice  v.  City 
of  Rochester,  34  N.  Y.  (7  Tiff.)  355  ;  McGregor  v.  McGregor,  32 
N.  Y.  (5  Tiff.)  479.  An  order  making  an  extra  allowance,  when 
it  does  not  exceed  the  limits  prescribed  by  the  Code,  is  not 
reviewable  in  the  court  of  appeals.  BoutTiwick  v.  SoutTiwicTc,  49 
N".  Y.  (4  Sick.)  510 ;  People  v.  N.  T.  Central  B.  R.,  29  N.  Y.  (2 
Tiff.)  418. 

h.  In  suits  in  equity.  Costs  in  suits  in  equity  are  in  the  dis- 
cretion of  the  court,  and  the  exercise  of  this  discretion  cannot  be 
reviewed ;  hence,  from  an  order  of  the  supreme  court  in  refer- 
ence to  costs  in  suits  of  this  nature,  there  can  be  no  appeal  to 
the  court  of  appeals  {Taylor  v.  Root,  48  K  Y.  [3  Sick.]  687; 
StaigerY.Schultz,^  Abb.  N".  S.  377;  S.  C,  3  Keyes,  614;  3 
Trans.  App.  4),  unless,  perhaps,  in  cases  of  palpable  abuse. 
Barker  v.  White,  3  Keyes,  495,  617 ;  1  Abb.  Ct.  App.  95 ;  3  Trans. 
App.  86 ;  6  Abb.  N.  S.  124. 

No  appeal  lies  from  an  order  discontinuing  an  action  for  the 
recovery  of  money  without  costs.  De  Barante  v.  Deyermand, 
41  K.  Y.  (2  Hand)  355  ;  S.  C,  40  How.  180. 

Section  6.  Matters  of  practice.    See  ante,  p.  263. 

ARTICLE  III. 

TIME   OF  TAKING  APPEAL. 

Section  1.  When  within  sixty  days.  The  appeal  to  the  court 
of  appeals,  under  subdivision  2,  section  11  of  the  Code,  is 
required  to  be  taken  within  sixty  days  after  written  notice 
of  the  order  has  been  given  to  the  party  appealing.  Code, 
§331. 

Section  2.  When  within  two  years.  Every  other  appeal 
allowed  by  the  Code  to  the  court  of  appeals  must  be  taken 
within  two  years  after  the  judgment  is  perfected,  by  filing  the 
judgment  roll.  Code,  §  331.  No  appeal  can  be  taken  until  the 
judgment  roll  is  filed  {Bradley  v.  Van  Zandt,  3  Code  R.  217 ; 
McMahon  v.  Harrison,  5  How.  360) ;  but  where  the  appeal  was 
taken  on  the  same  day,  though  before  the  hour  of  filing  the  roll, 
it  was  held  sulficient.    Blydenburgh  v.  Cotheal,  5  How.  200 ; 
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S.  C,  4  N.  Y.  (4  Comst.)  418 ;  3  Code  R.  216  ;  Jones  v.  Porter,  6 
How.  286. 

An  order  made  on  an  application  to  set  aside  a  judicial  sale 
Tinder  a  judgment  of  foreclosure,  on  the  ground  of  fraud,  is 
appealable  within  the  two  years  prescribed  as  above.  The  order 
is  in  the  nature  of  a  judgment  within  the  meaning  of  the  Code. 
King  v.  Piatt,  3  Abb.  IST.  S.  174 ;  S.  C,  34  How.  26 ;  2  Abb.  Ct. 
App.  527. 


ARTICLE  IV. 

PKELIMINAEIES   TO   APPEAL. 

Section  1.  When  a  settlement  of  facts  is  necessary.  The  Code 
provides  that,  when  any  of  the  courts  mentioned  in  section  11 
of  that  instrument  shall,  at  general  term,  render  j  adgment  upon 
a  verdict  taken  subject  to  the  opinion  of  the  court,  the  questions 
or  conclusions  of  law,  together  with  a  concise  statement  of  the 
facts  upon  which  they  arose,  shall  be  prepared  by  and  under 
the  direction  of  the  court,  and  shall  be  filed  with  the  judgment 
roll  and  be  deemed  a  part  thereof,  for  the  purposes  of  a  review 
in  the  court  of  appeals.    Code,  §  333. 

Section  2.  Settlement,  how  made.  It  is  not  contemplated  by  the 
provision  of  section  333  of  the  Code,  just  cited,  that  there  should 
be  a  finding  of  facts  from  the  evidence  by  the  court  at  general 
term.  The  only  statement  of  facts  that  the  court  is  authorized 
to  make  are  those  uncontroverted  and  conceded  on  the  trial 
{Purchase  v.  Matteson,  25  N.  Y.  [11  Smith]  211 ;  S.  C,  15  Abb. 
402 ;  25  How.  161 ;  Brower  v.  Orser,  2  Bosw.  365),  and  the 
court  of.  appeals  is  to  be  furnished  with  precisely  the  same 
facts  as  those  on  which  the  general  term  founded  its  determina- 
tion. Bmitli  V.  Grant,  17  How.  381.  When  such  statement  has 
been  prepared  and  made  a  part  of  the  record,  the  facts  presented 
by  the  statement  are  the  only  ones  that  can  be  considered  on  the 
appeal.  The  appellate  court  cannot,  by  resorting  to  the  evidence, 
correct,  reform  or  vary  that  statement.  Jaycox  v.  Cameron,  49 
N.  Y.  (4  Sick.)  645.  If  the  statement  is  defective  in  any  respect,' 
it  must  be  sent  back  to  the  supreme  court  for  correction.  lb. 
Bmith  V.  Or  ant,  17  How.  381. 

Where  a  case  is  sent  back  from  the  court  of  appeals  for  a  re- 
settlement of  the  facts,  the  general  term  has  no  power  to  remit 
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tte  case  to  the  special  term  for  a  restatement  of  the  facts  on 
which  the  judgment  was  there  rendered.  lb. 
Section  3.  Serrice  and  filing  notice  of  appeal. 

a.  General.  The  Code  requires  an  appeal  to  be  made  by  the 
service  of  a  notice  in  writing  on  the  adverse  party,  and  on  the 
clerk  with  whom  the  judgment  or  order  appealed  from  is  en- 
tered, stating  the  appeal  from  the  same,  or  some  specified  part 
thereof.  When  a  party  shall  give,  in  good  faith,  notice  of  ap- 
peal from  a  judgment  or  order,  and  shall  omit,  through  mistake, 
to  do  any  other  act  necessary  to  perfect  the  appeal  or  to  stay 
proceedings,  the  court  may  permit  an  amendment  on  such  terms 
as  may  be  just.     Code,  §  327. 

Form  of  notice. 
{Title  of  the  cause.) 

Take  notice,  that  the  plaintiff  [or  defendant]  appeals  to  the 
court  of  appeals  from  the  judgment  (or  order)  of  the  general 
term  of  the  court,  herein  entered  in  the  clerk' s  office  of  the 

county  of  ,  on  the  day  of  ,  18    . 

{Date.)  {Signature.) 

{Address  to  adverse  party  or  Ms  attorney,  and  to  tJie  cleric  of 
the  court  ielow.'l 

The  cause  should  be  entitled  in  the  court  below. 

b.  From  order  granting  new  trial.    See  ante,  p.  235. 
Section  4.  Security  for  costs. 

a.  In  all  cases  necessary.  To  render  an  appeal  effectual  for 
any  purpose,  a  written  undertaking  must  be  executed  on  the 
part  of  the  appellant,  by  at  least  two  sureties,  to  the  effect  that 
the  appellant  will  pay  all  cost  and  damages  which  may  be 
awarded  against  him  on  the  appeal,  not  exceeding  five  hundred 
dollars,  or  that  sum  must  be  deposited  with  the  clerk  with  whom 
the  judgment  or  order  was  entered,  to  abide  the  event  of  the  ap- 
peal. Code,  §  334.  Such  undertaking  or  deposit  may,  however, 
be  waived  by  a  written  consent  on  the  part  of  the  respondent.  lb. 
Unless  so  waived,  an  appeal  to  the  court  of  appeals  without 
an  undertaking,  amounts  to  nothing,  but  is  in  effect  a  nullity 
{Kelsey  v.  Campbell,  14  Abb.  368  ;  S.  C,  38.  Barb.  238) ;  and  so 
where  the  sureties  fail  to  justify.  lb.  But  an  ineffectual  appeal, 
rendered  so  by  an  insufficient  security,  is  no  bar  to  another  ap- 
peal within  the  time  allowed  by  statute.  lb. 

6.  Form  and  extent  of  security  requisite.  The  undertaking 
required  by  the  Code  upon  an  appeal  to  the  court  of  appeals  is  a 
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Form  of  undertaking  for  costs,  without  stay. 

voluntary  security,  not  executed  under  any  legal  compulsion,  and 
although  prescribed  by  statute,  it  does  not  require  an  exact  con- 
formity to  the  letter  of  the  law,  as  is  required  in  an  undertaking 
given  to  a  public  officer.  It  is  a  means  of  procuring  a  private 
benefit,  namely,  an  extension  of  the  time  to  pay  a  demand  which 
had  been  adjudged  to  be  just  and  lawful  {Forrest  v.  Havens,  38 
]Sr.  Y.  [11  Tiff.]  469  ;  S.  C,  7  Trans.  App.  141) ;  and  if  the  under- 
taking substantially  complies  with  the  provisions  of  the  statute, 
and  secures  to  the  respondent  what  the  law  designed,  it  will  be 
regarded  as  sufficient.  lb. ;  Smith  v.  Norval,  2  Sandf.  653 ;  S.  C, 
2  Code  R.  14 ;  Coleman  v.  Rowe,  4  Smedes  &  Marsh.  747. 

Form  of  undertaking  for  costs,  without  stay. 
{Title  of  the  cause.) 
{Date.) 

Wheeeas,  on  the  day  of  ,  18    ,  in  the  court, 

the  above-named  recovered  a  judgment  against  the  above- 

named  for  $  damages,  and  costs  ; 

And  the  said  feeling  aggrieved  thereby,  intend  to  appeal 

therefrom  to  the  court  of  appeals. 
Now,  therefore,  we  ,  of  ,  by  occupation  a         ,  and 

,  of  ,  by  occupation  a  ,  do  hereby  undertake 

that  the  appellant  wUl  pay  all  costs  and  damages  which  may  be 
awarded  against  on  said  appeal,  not  exceeding  five  hundred 

dollars. 

{Signatures.) 
State  oe  New  York,     ] 
County  of  .  \  ^^■^' 

On  this  day  of  ,  A.  D.  187    ,  before  me,  the  sub- 

scriber, appeared  ,  to  me  personally  known  to  be  the  same 

persons  described  in  and  who  executed  the  above  undertaking, 
and  severally  acknowledged  that  they  executed  the  same. 

{Signature.) 
County  oe  ,  ss.: 

and  being  seve:^ally  sworn, 

each  for  himself  says,  the  said  that  he  is  a  of  the 

county  of  in  this  State,  and  is  worth  in  property  not  exemnt 

from  execution  the  sum  of  $  ,  over  and  above  all  debts  and 

responsibilities  which  he  owes  or  has  incurred;  and  the  said 

_  for  himself  says,  that  he  is  a  of  the  county  of 

in  this  State,  and  is  worth  in  property  not  exempt  from  execu- 
tion the  sum  of  $  ,  over  and  above  all  debts  and  responsi- 
bilities which  he  owes  or  has  incurred. 

Severally  sworn  to  and  subscribed  before  ) 
me,  this  day  of  ,  187    .  [ 

{Signature.) 
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stay  of  proceedings  on  j  udgment  —  Security  to  stay  execution  on  j  udgment  for  money. 


^  c.  Time  of  giving.  The  time  of  giving  the  undertaking  should 
either  be  contemporaneous  with  the  notice  of  appeal  or  subse- 
quent thereto  ;  but  the  fact  that  a  party  in  his  undertaking 
recites  that  he  "intends  to  appeal,"  is  no  satisfactory  evidence 
that  the  giving  of  the  undertaking  and  the  serving  of  notice  of 
appeal  were  not  essential  parts  of  the  same  transaction  ;  nor  does 
such  a  clause  vitiate  the  form  of  the  undertaking.  Forrest  v. 
Eamns,  38  N.  Y.  (11  Tiff.)  469  ;  S.  C,  7  Trans.  App.  141. 
Section  5.  Stay  of  proceedings  on  judgment. 

a.  Appeal  not  a  stay,  per  se.  An  appeal,  of  itself,  does  not 
operate  to  stay  proceedings ;  and  as  it  is  always  desirable,  on  the 
part  of  the  appellant,  to  obtain  a  stay  of  all  proceedings  until 
the  decision  of  the  appeal,  the  manner  of  doing  so  will  be 
described  in  the  order  following. 

b.  Security  to  stay  execution  on  judgment  for  money.  If  the 
appeal  be  from,  a  judgment  directing  the  payment  of  money,  it 
will  not  stay  the  execution  of  the  judgment,  unless  a  written 
undertaking  is  executed  on  the  pai;t  of  the  appellant,  by  at  least 
two  sureties,  to  the  effect,  that,  if  the  jiidgment  appealed  from, 
or  any  part  thereof,  be  affirmed,  or  the  appeal  be  dismissed,  the 
appellant  wUl  pay  the  amount  directed  to  be  paid  by  the  judg- 
ment, or  the  part  of  such  amount  as  to  which  the  judgment  shall  be 
affirmed,  if  it  be  affirmed  only  in  part,  and  all  damages  which  shall 
be  awarded  against  the  appellant  upon  the  appeal.    Code,  §  335. 

Form  of  undertaking,  with  stay. 

(Title  of  the  caused 

Whekeas,  on  the  day  of  ,  187    ,  in  the  court 

the  above-named  recovered  a  judgment  against  the  above 

named  for  $  damages  and  costs  ; 

And  the  said  ,  feeling  aggrieved  thereby,  intend  to  appeal 
therefrom  to  ; 

Now,  therefore,  we,  ,  of  ,   by  occupation  a  , 

and  ,  of  ,  by  occupation  a  ,  do  hereby  under- 

take, that  the  appellant  will  pay  all  costs  and  damages  which 
may  be  awarded  against  ,  on  said  appeal,  not  exceeding  five 
hundred  dollars  ;*  and  do  also  undertake,  that  if  the  judgment 
appealed  from,  or  any  part  thereof,  be  affirmed  or  the  appeal  be 
dismissed,  the  appellant  will  pay  the  amount  directed  to  be 
paid  by  the  judgment,  or  the  part  of  such  amount  as  to  which 
the  judgment  shall  be  affirmed,  if  it  be  affirmed  only  in  part, 
and  all  damages  which  shall  be  awarded  against  the  appellant 
upon  the  appeal. 

Dated  ,  187    .  {Signatures.) 
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On  judgments  to  deliver  documenta  —  Form  of  undertaking, 

When  it  can  be  made  satisfactorily  to  appear  to  the  court  that 
since  the  execution  of  the  undertaking  the  sureties  have  become 
insolvent,  the  court  may,  by  rule  or  order,  require  the  appellant 
to  execute,  file  and  serve  a  new  undertaking  as  above ;  and  in 
case  of  neglect  to  execute  such  undertaking  within  twenty  days 
after  the  service  of  a  copy  of  the  rule  or  order  requiring  such 
new  undertaking,  the  appeal  may,  on  motion  to  the  court,  be 
dismissed,  with  costs.     Code,  §  335. 

c.  On  judgments  to  deliver  documents.  If  the  judgment 
appealed  from  directs  the  assignment  or  delivery  of  documents 
or  personal  property,  the  execution  of  the  judgment  shall  not 
be  stayed  by  appeal,  unless  the  things  required  to  be  assigned 
or  delivered  be  brought  into  court  or  placed  in  the  custody  of 
such  officer  or  receiver  as  the  court  shall  appoint,  or  unless  an 
undertaking  be  entered  into,  on  the  part  of  the  appellant,  by 
at  least  two  sureties,  and  in  such  amount  as  the  court,  or  a  judge 
thereof,  or  county  judge  shall  direct,  to  the  effect  th^t  the  appel- 
lant will  obey  the  order  of  the  appellate  court  upon  the  appeal. 
Code,  §  336. 

Form  of  undertaking. 
{As  in  preceding  form  to  the*  and  continue  : )    And  do  also 
undertake,  pursuant  to  the  statute,  in  the  sum  of  dollars, 

that  he  shall  obey  the  order  or  judgment  of  the  appellate  court 
on  such  appeal. 

{Signatures) 

d.  On  judgment  to  execute  conveyance.  If  the  judgment 
appealed  from  directs  the  execution  of  a  conveyance  or  other 
instrument,  the  execution  of  the  judgment  shall  not  be  stayed 
by  the  appeal,  until  the  instrument  shall  have  been  executed  and 
deposited  with  the  clerk  with  whom  the  judgment  is  entered,  to 
abide  the  judgment  of  the  appellate  court.  Code,  §  337.  And 
not  only  must  such  instrument  be  executed  and  deposited,  in 
order  to  stay  the  proceedings,  but  the  undertaking  mentioned  in 
section  334  of  the  Code  must  also  be  given.  Waring  v.  Ayres, 
12  Abb.  112. 

e.  On  judgment  directing  sale  or  delivery  of  real  property. 
If  the  judgment  appealed  from  directs  the  sale  or  delivery  of  pos- 
session of  real  property,  the  execution  of  the  same  shall  not  be 
stayed  unless  a  written  undertaking  be  executed  on  the  part  of 
the  appellant,  with  two  sureties  to  the  effect  that  during  the 
possession  of  such  property  by  the  appellant  he  wiUnot  commit. 
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Form  of  undertaking  —  On  appeals  from  orders  made  in  special  proceedings,  etc. 


or  suffer  to  be  committed,  any  waste  thereon,  and  that,  if  the 
judgment  be  affirmed,  he  will  pay  the  value  of  the  use  and 
occupation  of  the  property,  from  the  time  of  the  appeal  until 
the  delivery  of  possession  thereof,  pursuant  to  the  judgment, 
not  exceeding  a  sum  to  be  fixed  by  a  judge  of  the  court  by 
which  the  judgment  was  rendered,  and  which  shall  be  specified 
in  the  undertaking.  When  the  judgment  is  for  the  sale  of 
mortgaged  premises,  and  the  payment  of  a  deficiency  arising 
upon  the  sale,  the  undertaking  shall  also  provide  for  the  pay- 
ment of  such  deficiency.     Code,  §  338. 

Form  of  undertaking. 
{As  inform  preceding  the  last  to  the  *,  and  continue :)  And 
do  also  undertake,  pursuant  to  the  statute,  in  the  further  sum  of 
dollars,  that,  during  the  possession  of  the  said  property  by 
the  said  appellant,  he  will  not  commit,  or  suffer  to  be  committed, 
any  -rt^aste  thereon,  and  that,  if  the  said  judgment  be  affirmed, 
the  said  appellant  will  pay  the  value  of  the  use  and  occupation 
of  the  said  property,  from  the  time  of  the  said  appeal  until  the 
delivery  of  the  possession  thereof,  pursuant  to  the  judgment. 
{If  damages  have  been  awarded,  or  judgment  has  been  rendered 
for  a  deficiency  on  a  mortgage,  add) :  And  also  in  the  further 
sum  of  dollars,  that,    if  the  said  judgment,  or  any  part 

thereof,  be  affirmed,  the  said  appellant  shall  pay  such  amount 
as  may  be  awarded  against  him  on  his  appeal. 

{Bignatures^ 

f.  On  appeals  from  orders  made  in  special  proceedings  or  in 
action  after  judgment.  The  provisions  stated  in  the  foregoing 
sub- sections,  as  to  the  security  to  be  given  upon  appeals,  and  as 
to  the  stay  of  proceedings,  are  by  the  Code  made  applicable  to 
appeals  taken  under  subdivision  3  of  section  11  of  that  instru- 
ment ;  or  in  other  words,  to  appeals  from  orders  made  in  special 
proceedings,  or  in  an  action  after  judgment.    Code,  §  343. 

g.  Exceptions  to  general  rule.  Whenever  an  appeal  is  per- 
fected as  provided  by  the  Code,  §§  335-338,  it  stays  all  further 
proceedings  in  the  court  below,  upon  the  judgment  appealed 
from,  or  upon  the  matter  embraced  therein  ;  but  the  court  below 
may  proceed  upon  any  other  matter  included  in  the  action,  and 
not  affected  by  the  judgment  appealed  from.     Code,  §  339. 

So,  the  court  below  may,  in  its  discretion,  dispense  with  or 

limit  the  security  required  by  the  Code,  §§  335-388,  when  the 

appellant  is  an  executor,  administrator,  trustee,  or  other  person 

acting  in  another's  right;  and  may  also  limit  such  security  to 
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an  amount  not  less  than  fifty  thousand  dollars,  in  the  cases 
mentioned  in  sections  336-338  of  the  Code,  where  it  would  other- 
wise, according  to  those  sections,  exceed  that  sum.     Code,  §  339. 

An  appeal  is  "perfected,"  within  the  mfeaning  of  this  section 
of  the  Code,  when  the  proper  undertaking,  with  an  affidavit  of 
the  sureties,  has  been  executed,  and  notice  of  the  appeal  has 
been  served  on  the  adverse  party  and  on  the  clerk  with  whom 
the  judgment  or  order  was  entered.  TJwmpson  v.  Blanchard,  2 
K.  Y.  (2  Comst.)  561 ;  S.  C,  4  How.  210 ;  2  Code  R.  138. 

Section  6.  Service  of  undertakings.  The  undertakings  on  an 
appeal,  as  prescribed  by  the  Code,  may  be  in  one  instrument  or 
several,  at  the  option  of 'the  appellant ;  and  a  copy  including  the 
names  and  residence  of  the  sureties  must  be  served  on  the  adverse 
party,  with  the  notice  of  appeal,  unless  a  deposit  is  made  with 
the  proper  officer,  as  provided  by  section  334  of  the  Code,  and 
notice  thereof  given.     Code,  §  340. 

It  is  requisite  that  such  copy  or  notice  be  served  with  the 
notice  of  appeal.  Service  made  afterward  is  void.  Smith  v. 
ITeermqnce,  18  How.  261 ;  JVew  York  Central  Ins.  Go.  v.  Safford, 
10  id.  344  ;  CusTiman  v.  Martine,  6  Duer,  660  ;  S.  C,  13  How.  402. 

Section  7.  Approval  and  justification  of  sureties.  An  under- 
taking upon  an  appeal  is  of  no  effect  unless  it  be  accompanied 
by  the  affidavit  of  the  sureties  that  they  are  each  worth  double 
the  amount  specified  therein.  Code,  §  341.  In  the  case  of  a  fail- 
ure of  the  sureties  to  justify,  the  appeal  itself  becomes  a  nullity- 
Kelsey  v.  Campbell,  38  Barb.  238 ;  S.  C,  14  Abb.  368 ;  Chamber- 
lain V.  Dempsey,  22  How.  356 ;  S.  C,  13  Abb.  421. 

As  to  the  form  of  an  affidavit,  see,  ante,  page  270.  The  sureties 
are  not  compelled  to  justify  to  more  than  double  the  amount  of 
the  judgment  proper.    Hieh  v.  Beekman,  2  Code  R.  63. 

The  respondent  may  except  to  the  sufficiency  of  the  sureties 
within  ten  days  after  the  notice  of  the  appeal ;  and  unless  they, 
or  other  sureties,  justify  before  a  judge  of  the  court  below,  or  a 
county  judge,  as  prescribed  by  sections  195  and  196  of  the  Code, 
within  ten  days  thereafter,  the  appeal  will  be  regarded  as  if  no 
undertaking  had  been  given.  The  justification  is  required  to  be 
upon  a  notice  of  not  less  than  five  days.     Code,  §  341. 

Notice  of  exception  to  the  sufficiency  of  the  undertaking,  and 
not  to  the  sufficiency  of  the  sureties,  is  insufficient.  The  notice 
of  exception  must  be  "  to  the  sureties."  Young  v.  Colby,  2  Code 
R.  68.     And,  in  order  to  secure  the  benefit  of  such  exception,  it 


APPEALS  TO  THE  COURT  OP  APPEALS.    275 

Notice  of  exception  to  sureties  —  Notice  of  sureties  justifying  —  Filing  undertakings. 

is  necessary  that  the  respondent  attend  on  the  officer  at  the 
appointed  time.  If  he  do  not  so  attend,  he  will  be  deemed  to 
have  waived  his  exception  ;  and  this  is  so,  although  the  sureties 
themselves  do  not  attend.  Ballard  v.  Ballard,  18  N.  Y. 
(4  Smith)  491. 

The  "ten  days,"  within  which  the  respondent  may  except  to 
the  sureties  in  the  undertaking,  do  not  begin  to  run  until  the 
undertaking  is  filed,  although  the  notice  of  appeal  and  a  copy 
of  the  undertaking  be  served  before  the  filing.  Webster  v.  Stevens, 
5  Duer,  682  ;  S.  C,  3  Abb.  227. 

The  notice  that  the  sureties  intend  to  justify,  when  made  by 
mail,  should  be  double  time  or  ten  days  {Dresser  v.  BrooTcs,  5 
How.  75  ;  S.  C,  1  Abb.  Ct.  App.  555) ;  and  if  such  service  would 
'  carry  the  time  of  justification  beyond  the  ten  days  required  by 
section  341  of  the  Code,  it  should  either  be  made  personally  or 
there  should  be  an  order  of  a  judge  obtained  extending  the 
time.  lb. 

If  the  sureties  are  rejected,  and  the  appellant  is  allowed  further 
time  to  procure  new  sureties,  such  sureties  must  justify  on  notice 
without  a  fresh  exception,  or  the  security  will  be  void.  Cham- 
berlain V.  JDempsey,  13  Abb.  421 ;  S.  C,  22  How.  356. 

Notice  of  exception  to  sureties. 
{Title  of  the  cause.) 

Take  notice,  that  the  respondent  excepts  to  the  sureties  on 
appeal  offered  by  the  appellant,  A.  B.,  in  this  action. 
{Date.)  {Signature.) 

{Address.) 

Notice  of  sureties  justifying. 

{Title  of  the  caused 

Take  notice,  that  the  sureties  on  appeal  in  this  action  will  jus- 
tify before  C.  D.,  a  justice  of  this  court,  at  ,  on  the 
day  of                       o'clock  in  the           noon. 

{Date>)  {Signature.) 

{Address) 

Section  8.  Filing  of  undertakings.  Every  undertaking  given 
on  appeal  is  required  to  be  filed  with  the  clerk  with  whom  the 
judgment  or  order  appealed  from  was  entered.  Code,  §  343. 
And  they  should  be  filed  at  the  same  time  with  the  notice  of 
appeal.  Oushman  v.  Martine,  13  How.  402  ;  S.  C,  6  Duer,  660 ; 
Smith  V.  Heermance,  18  How.  261 ;  New  York  Central  Ins.  Co. 
V.  Safford,  10  id.  344. 
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Of  what  the  return  consists  —  By  whom  procured  and  filed  —  Effect  of  omission,  etc. 

ARTICLE  V. 

THE    KETUEN". 

Section  1.  Of  what  the  return  consists.  On  every  appeal  to 
the  court  of  appeals,  the  first  proceeding  is  to  obtain  a  return 
from  the  court  below.  When  the  appeal  is  from  a  judgment  the 
return  consists  of  certified  copies  of  the  notice  of  appeal  and  of 
the  judgment  roll.  When  the  appeal  is  from  an  order,  such  as 
is  mentioned  in  the  eleventh  section  of  the  Code  of  Procedure, 
the  return  consists  of  certified  copies  of  the  notice  of  appeal, 
of  the  order  appealed  from,  and  of  the  papers  on  which  the  court 
below  acted  in  making  the  order.    Rule  1,  Ct.  App. 

And,  when  the  court,  at  a  general  term,  renders  judgment 
upon  a  verdict  taken  subject  to  the  opinion  of  the  court,  the 
questions  or  conclusions  of  law,  together  with  a  concise  state- 
ment of  the  facts  upon  which  they  arose,  is  required  to  be  pre- 
pared by  and  under  the  direction  of  the  court,  and  to  be  filed 
with  the  judgment  roll,  and  be  deemed  a  part  thereof  for  the 
purpose  of  a  review  in  the  court  of  appeals.     Code,  §  333. 

Section  2.  By  whom  procured  and  filed.  It  is  made  the  duty 
of  the  appellant  to  cause  the  proper  return  to  be  made  and  filed 
with  the  clerk  of  the  court  of  appeals,  and  this  duty  he  must 
perform  within  twenty  days  after  the  appeal  is  perfected.  Rule 
2,  Ct.  App. ;  Code,  §  328.  And,  not  only  is  it  the  duty  of  the 
appellant  to  make  application  to  the  clerk  for  the  return,  but  he 
must  also  see  that  it  is  prepared  in  due  form  and  transmitted  to 
the  clerk  of  the  court  in  due  time.  Spoore  v.  Fannan,  16  N.  Y. 
(2  Smith)  620. 

Section  3.  Effect  of  omission  to  file  return.  If  the  appellant 
fails  to  procure  and  file  the  return,  the  respondent  may,  by 
notice  in  writing,  require  such  return  to  be  filed  within  ten  days 
after  the  service  of  the  notice,  and  if  the  return  be  not  filed  in 
pursuance  of  such  notice,  the  appellant  will  be  deemed  to  have 
waived  the  appeal ;  and  on  an  affidavit  proving  that  the  appeal 
was  perfected,  and  the  service 'of  such  notice,  and  a  certificate 
of  the  clerk  that  no  return  has  been  filed,  the  respondent  may 
enter  an  order  with  the  clerk  dismissing  the  appeal  for  want  of 
prosecution,  with  costs.  Rule  2,  Ct.  App.  See  Code,  §  328. 
The  court  below  may  thereupon  proceed  as  though  there  had 
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been  no  appeal.  Rule  2,  Ct.  App.  Defaults  taken  under  this 
rule  may,  however,  be  relieved  against,  upon  .terms,  in  all  cases 
where  it  appears  that  the  appeals  are  brought  in  good  faith, 
unless  the  respondents  can  show  some  delay  or  inconvenience 
arising  from  siich  default.     Waterman  v.  Whitney,  7  How.  407. 

The  respondent,  instead  of  adopting  the  course  above  described 
for  the  dismissal  of  the  appeal,  may,  after  the  lapse  of  twenty 
days,  procure  the  return  himself,  as  provided  by  the  Code,  § 
328."  That  section  provides,  that,  "if  the  appellant  shall  not, 
within  twenty  days  after  his  appeal  is  perfected,  cause  a  certified 
copy  of  the  notice  of  appeal  and  of  the  judgment  roll,  or,  if  the 
appeal  be  from  an  order  or  any  part  thereof,  a  certified  copy  of 
such  order  and  the  papers  upon  which  the  order  was  granted,  to 
be  transmitted  to  the  appellate  court  by  the  clerk  with  whom 
the  notice  of  appeal  is  filed,  the  respondent  may  cause  such  cer- 
tified copy  to  be  transmitted  by  such  clerk  to  the  appellate  court 
and  recover  the  expenses  thereof,  as  a  disbursement  on  such 
appeal  in  case  the  judgment  or  order  appealed  from  shall  be  in 
whole  or  in  part  affirmed." 

Section  4.  Further  return.  If  the  return  made  by  the  clerk 
of  the  court  below  is  defective,  either  party  may,  on  an  affidavit, 
specifying  the  defect,  apply  to  one  of  the  judges  of  this  court  for 
an  order  that  the  clerk  make  a  further  return  without  delay. 
Eule  3,  Ct.  App.  Thus,  where  part  of  the  papers  on  which 
the  order  below  was  made  are  wanting,  such  omission  may  be 
explained,  and  a  further  return  ordered,  provided  the  omission 
did  not  arise  from  the  misconduct  of  the  appellant.  McGregor  v. 
ComstocTc,  19  N.  Y.  (5  Smith)  581 ;  Farmers'  Loan  and  Trust 
Go.  V.  Carroll,  2  N.  Y.  (2  Comst.)  566 ;  S.  C,  4  How.  211  ;  2 
Code  R.  138. 

The  clerk's  entire  return,  including  his  certificate  or  verifica- 
tion that  the  papers  returned  are  copies  of  the  originals,  should 
be  printed;  but  where  the  word  ''copy,"  and  the  name  of  the 
clerk  were  omitted,  the  court  allowed  the  cases  to  be  amended. 
McGregor  v.  ComstocTc,  19  N.  Y.  (5  Smith)  581. 

Section  5.  Correcting  return.    See  preceding  section. 
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ARTICLE  VL 

THE  CASE,  OK  APPEAL  BOOK. 

Section  1.  By  whom  made.  In  all  calendar  causes  a  case  ia 
required  to  be  made,  and  this  duty  devolves  upon  the  appellant. 
Kule  5,  Ct.  App. 

Section  3.  Form  and  contents.  The  case,  or,  as  it  is  more  usu- 
ally termed,  the  "appeal  book,"  consists  of  a  copy  of  the  return 
of  the  clerk,  and  the  reasons  of  the  court  below  for  its  judgment 
(including  every  opinion,  whether  at  a  general  or  special  term, 
relating  to  the  questions  involved  in  the  appeal),  or  an  affidavit 
that  the  same  cannot  be  procured.  If  the  case  is  voluminous, 
an  index  to  the  pleadings,  exhibits,  depositions  and  other  prin- 
cipal matters  must  be  added.     Rule  5,  Ct.  App. 

The  written  opinion  of  a  referee  in  a  cause,  in  which  he  assigned 
his  reasons  for  the  conclusions  of  law  and  fact  contained  in  his 
decision,  should  be  printed  with  the  case.  Warren  v.  Warren, 
22  How.  142. 

Previous  to  the  amendments  of  the  Code  in  1860,  an  appeal 
book,  on  an  appeal  from  a  judgment,  was  required  to  contain  a 
case  presenting  the  conclusions  of  fact  and  of  law,  and  a  proper 
statement  of  the  questions  presented,  and  of  the  exceptions  to 
rulings.  If  it  did  not  contain  these,  although  it  contained  the 
pleadings,  the  referee' s  report,  the  judgment  and  notice  of  appeal, 
it  was  insufficient,  because  it  presented  no  record  into  which  the 
court  could  look  for  the  reasons  and  grounds  of  the  judgment, 
or  to  find  errors,  if  any  there  were,  on  the  trial.  Otis  v.  Spencer, 
16  N.  Y.  (2  Smith)  610  ;  S.  C,  15  How.  425  ;  6  Abb.  127.  There 
could  be  no  review  of  a  judgment  upon  the  report  of  a  referee 
without  a  case  being  made,  although  the  facts  necessary  to  pre- 
sent the  legal  question  intended  to  be  raised  appeared  upon  the 
face  of  his  report  {Turner  v.  HaigM,  16  IN".  Y.  [2  Smith]  465) ; 
and  after  a  trial  by  the  court  or  referees,  it  was  necessary  that  the 
case  should  contain,  not  only  the  exceptions  taken  during  the 
trial,  but  also  those  taken  after  the  trial,  to  the  final  decision  of 
the  cause.  Hunt  v.  Bloomer,  13  N.  Y.  (3  Kern.)  341 ;  S.  C,  13 
How.  567 ;  Johnson  v.  Whitlock,  13  N.  Y.  (3  Kern.)  344 ;  S.  C, 
12  How.  571 ;  Westcott  v.  Thompson,  16  IST.  Y.  (2  Smith)  613. 

But  under  the  Code  as  amended,  when  an  appeal  from  a  judg- 
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meat  entered  on  tlie  report  of  a  referee  has  been  heard  and 
decided  at  the  general  term,  upon  the  report  and  exceptions, 
without  a  case  containing  the  evidence,  the  decision  may  be 
reviewed  in  like  manner  on  appeal  to  the  court  of  appeals.  Code, 
§  272.    See  Ferguson  v.  Hamilton,  35  Barb.  427. 

Section  3.  Printing.  The  case,  points,  and  all  other  papers 
furnished  to  the  court  in  calendar  causes  are  required  to  be 
printed  on  white  writing  paper,  with  a  margin  on  the  outer  edge 
of  the  leaf  not  less  than  one  and  a  half  inches  wide.  The 
printed  page,  exclusive  of  any  marginal  note  or  reference,  must 
be  seven  inches  long  and  three  and  a  half  inches  wide.  The  folio, 
numbering  from  the  commencement  to  the  end  of  the  case,  must 
be  printed  on  the  outer  margin  of  the  page.  The  smallest  type 
allowed  is  small  pica.    Rule  6,  Ct.  App. 

Section  4.  Service  of  copies.  The  appellant  must  serve  three 
printed  copies  of  the  case  on  the  attorney  of  the  adverse  party 
within  forty  days  after  the  appeal  is  perfected.     Rule  7,  Ct.  App. 

Section  5.  Effect  of  non-service.  If  the  appellant  fails  to  serve 
copies  of  the  case,  the  respondeat  may,  by  notice  in  writing, 
require  the  service  pf  such  copies  within  ten  days  after  service 
of  the  notice,  and  if  the  copies  be  not  served  in  pursuance  of 
such  notice,  the  appellant  will  be  deemed  to  have  waived  the 
appeal ;  and  on  an  affidavit  proving  the  default  and  the  service 
of  such  notice,  the  respondent  may  enter  an  order  with  the  clerk, 
dismissing  the  appeal  for  want  of  prosecution,  with  costs  ;  and 
the  court  below  may  thereupon  proceed  as  though  there  had 
been  no  appeal.     Rule  7,  Ct.  App. 

If  the  respondent's  requisition  be  complied  with  within  the 
limited  time,  the  omission  of  the  appellant  is  cured,  and  the 
respondent's  object  gained.  Should  the  appellant  require 
further  time,  he  must  obtain  it,  within  the  period  specified,  either 
by  stipulation,  or,  if  refused,  then  by  application  for  an  enlarge- 
ment, to  one  of  the  judges,  under  court  of  appeals  rule  16. 

Section  6.  Mistakes,  omissions  and  amendments.  The  Code 
provides,  that  "when  a  party  shall  give,  in  good  faith,  notice 
of  appeal  from  a  judgment  or  order,  and  shall  omit,  through 
mistake,  to  do  any  other  act  necessary  to  perfect  the  appeal  or 
to  stay  proceedings,  the  court  may  permit  an  amendment  on 
such  terms  as  may  be  just."     Code,  §  327. 

Where  the  appeal  book  contains  irrelevant  matter,  such  mat- 
ter will  be  stricken  out  on  motion.   Smith  V.  Grant,  15  N.  Y.  (1 
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Smith)  590  ;  Brown  v.  Saratoga  R.  R.  Co.,  18  N.  Y.  (4  Smith)  495. 
And  if  a  copy  of  the  notice  of  appeal,  or  a  copy  of  a  certificate 
of  the  clerk  of  the  court  below,  that  the  papers  returned  by  him 
are  correct  copies  of  the  judgment  roll,  etc.,  be  omitted  from  the 
appeal  book,  the  appellant  will  be  allowed  to  supply  the  omis- 
sion, without  the  appeal  being  dismissed.  Beecher  v.  Conradt, 
11  How.  181.  But  where  the  case  is  so  defective  that  it  does  not 
show  the  court  in  which  the  judgment  was  rendered,  nor  such  a 
judgment  as  is  set  forth  in  the  notice  of  appeal,  it  is  not  sufficient 
that  there  is  a  probability  that  an  appealable  judgment  has  been 
rendered,  and  unless  it  is  shown  that  the  error  is  clerical,  and 
that  there  is  a  substantial  right  of  appeal,  no  amendment  will 
be  allowed,  and  the  appeal  must  be  unconditionally  dismissed. 
Lahens  v.  Melden,  15  Abb.  177  ;  S.  C,  3  Abb.  Ct.  App.  1. 


AKTICLE  VII. 

NOTICE   OF   ARGUMElirT. 

Section  1.  By  whom  served  and  filed.  .After  the  filing  of  the 
return,  the  cause  on  the  appeal  is  technically  in  court,  and  either 
party  may  bring  on  the  argument,  on  a  notice  to  be  served  on 
the  opposite  party.  A  copy  of  this  notice,  specifying  the  judi- 
cial district  in  which  the  cause  originated,  must  be  filed  with  the 
clerk  of  the  court,  at  least  fifteen  days  before  the  commencement 
of  the  term  for  which  the  case  is  noticed  ;  and  (except  in  criminal 
cases),  the  notice  must  be  for  the  first  day  of  the  term.  Eule  33, 
Ct.  App. 

Any  party  claiming  a  preference  must  so  state  in  his  notice  of 
argument  to  the  opposite  party  and  to  the  clerk,  and  he  must 
also  state  the  ground  of  such  preference,  so  as  to  show  to  which 
class  of  preferred  causes  the  case  belongs.     Rule  20,  Ct.  App. 

Where  the  people  are  parties,  the  attorney  for  the  people  must, 
if  he  claim  a  preference  on  that  ground,  give  notice  of  a  motion 
to  that  effect,  naming  the  day  on  which  the  case  will  be  brought 
•on  at  the  time  he  serves  his  notice  of  argument.  Laws  1858, 
chap.  37,  p.  65  ;  Code,  §  13. 

Section  2.  Proof  of  service.  With,  the  notice  of  argument, 
there  must  be  also  filed  with  the  clerk  due  proof  or  admission  of 
the  service  of  notice  of  argument  upon  the  adverse  party  ;  and 
the  clerk  is  directed  not  to  enter  on  the  calendar  -any  cause  in 
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which  proof  of  the  service  of  such  notice  is  not  filed  with  him. 
Rule  22,  Ct.  App. 

Notice  of  argument. 
{Title  of  the  cause.) 

SiEs  —  The  appeal  herein,  which  originated  in  the  judi- 

cial district,  will  be  brought  on  for  argument  at  the  next  term 
of  this  court,  to  be  held  at  the  capitol  in  the  city  of  Albany,  on 
the  day  of  ,  187  ,  at  the  opening  of  the  court  on  that 

day,  or  as  soon  thereafter  as  counsel  can  be  heard,  and  will  be 
moved  as  a  preferred  cause,  on  the  ground  that 

Yours,  etc.. 


Attorney  for 
To  ,  Esq.,  attorney  for  ,  and  the  clerk  of  the  court. 

Due  service  of  a  copy  of  the  above  notice  is  hereby  admitted 
this         day  of  ,  187  . 

Attorney  for 

If  an  admission  of  service  is  refused,  an  affidavit  showing  due 
service  should  be  made  and  filed  with  the  clerk  of  the  court  of 
appeals. 

ARTICLE  IX. 

THE    CALEN-DAE. 

Section  1.  When  the  cause  may  he  entered  on  the  calendar. 

The  requirements  stated  in  the  preceding  article  having  been 
strictly  complied  with,  the  clerk  may  proceed  to  enter  the  cause 
on  the  calendar.    Rule  22,  Ct.  App. 

Section  2.  Order  of  causes  on  calendar.  In  making  up  the 
calendar,  the  clerk  will  place  the  preferred  causes  in  the  order  of 
preference  given  in  the  following  section  below.  A  preferred 
cause,  being  once  passed  without  reservation,  will  take  its  place 
on  subsequent  calendars  without  preference.    R,ule  20,  Ct.  App. 

On  a  second  and  each  subsequent  appeal,  or  when  an  appeal 
has  once  been  dismissed  for  defect  or  irregularity,  the  cause  must 
be  placed  upon  the  calendar  as  of  the  time  of  filing  the  first 
appeal,  and  may  be  noticed  and  put  on  the  calendar  for  any 
succeeding  term.     Code,  §  13. 

Section  3.  Preferred  causes.  According  to  existing  laws,  causes 
which  are  preferred  take  their  preference  in  the  following  order : 
1.  Criminal  actions ;  3.  Cases  of  probate,  in  which  the  appeal 
Vol.  IV.  — 36 
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prevents  the  issuing  of  letters  testamentary  or  of  general  admin- 
istration ;  3.  Appeals  in  which  the  sole  plaintiffs  or  defendants 
are  executors  or  administrators ;  4.  All  other  preferred  cases ; 
5.  Appeals  from  orders  entitled  to  be  heard  as  motions,  pursuant 
to  subdivision  4  of  section  11  of  the  Code,  and  such  appeals  shall 
be  entitled  to  preference  as  to  each  other,  vp-hen  two  or  more  are 
moved  at  the  same  time,  in  their  order  on  the  calendar,  but  wiU  be 
heard  as  preferred  cases  only  on  motion  days.    Rule  20,  Ct.  App. 

Appeals  and  writs  of  error  in  criminal  cases,  brought  after 
making  up  the  annual  calendar,  or  too  late  to  be  placed  on  such 
calendar,  may  be  put  upon  the  calendar  at  any  time,  and  brought 
on  for  a  hearing  as  preferred  causes,  upon'  a  notice  of  fourteen 
days,  and  it  shall  be  the  duty  of  the  clerk  to  place  such  causes 
on  the  calendar  for  the  day  for  which  they  shall  be  noticed,  or 
upon  which  the  causes  shall  be  ordered  by  the  court,  or  stipu- 
lated by  the  parties  to  be  heard.  lb. 

Appeals  from  any  order,  judgment  or  final  determination  of 
the  general  term  of  the  supreme  court,  in  proceedings  on  writs 
of  mandamus  or  prohibition,  to  the  special  term,  or  to  a  justice 
at  chambers,  have  preference,  if  the  court  so  order,  over  all 
actions  or  proceedings  except  in  criminal  cases,  and  may  be 
moved  out  of  their  order  on  the  calendar.  Laws  of  1873,  ch. 
70,  §  2. 

An  appeal  in  any  action  or  proceeding  in  which  the  people,  or 
any  State  officer,  or  any  board  of  State  officers  are  sole  plaintiffs 
or  defendants,  has  a  preference,  and  may  be  moved  by  either 
party  out  of  its  order  on  the  calender.  Code,  §  13.  And  actions 
in  which  one  of  two  or  more  plaintiffs  or  defendants  shall  have 
died  pending  the  action,  and  the  pendency  of  the  action  prevents 
a  final  settlement  of  the  estate  of  the  deceased  party,  shall  be 
preferred  on  the  calendar.  lb. 

Section  4.  Exchange  of  causes.  Causes  upon  the  calendar  may 
be  exchanged  as  of  course,  on  filing  with  the  clerk  in  court  a 
note  of  the  proposed  exchange,  with  the  numbers  of  the  causes, 
signed  by  the  respective  attorneys  or  counsel.  Upon  all  the 
subsequent  calendars  each  of  said  causes  will  take  the  place  due 
to  the  date  of  the  filing  of  the  return  in  the  other.  Rule  17,  Ct. 
App.  It  is  the  duty  of  the  clerk  to  keep  a  memorandum  of 
exchanged  and  passed  causes,  and  to  place  them  upon  all  sub- 
sequent calendars  according  to  the  foregoing  provisions.  Rule 
18,  Ct.  App. 
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Section  5.  Striking  cause  from  calendar.  Any  cause,  except 
the  first  ten  upon  the  calendar,  may  be  struck  therefrom  before 
it  is  reached,  of  course,  and  without  prejudice,  by  the  clerk  in 
court,  on  consent  of  the  parties  who  placed  the  same  upon  the 
calendar,  at  any  time  during  the  first  week  of  term.  Rule  17, 
Ct.  App.  The  causes  thus  struck  off  under  the  rule  are  not 
included  in  the  ten  called  each  day.     See  7  How.  240. 

Section  6.  Call  of  calendar  and  disposition  of  cause.  Ten  causes 
only  will  be  called  on  any  day,  but  after  such  call,  causes  ready 
on  both  sides  will  be  hear^  in  their  order.  Any  cause  which  is 
regularly  called  and  passed  without  postponement  by  the  court 
for  good  cause  shown  at  the  time  of  the  call,  will  be  placed  on 
all  subsequent  calendars,  as  if  the  return  had  been  filed  on  the 
day  when  it  was  so  passed.  Rule  17,  Ct.  App.  Judgments 
of  reversal  by  default  are  not  allowed.  When  a  cause  is  called 
in  its  order  on  the  calendar,  it  must  be  either  argued,  submitted 
or  passed.  If  the  appellant  fail  to  appear  and  furnish  the  court 
with  the  papers  required,  and  to  argue  or  submit  his  case,  judg- 
ment of  aflarmance  by  default  will  be  ordered  on  motion  of  the 
respondent.  If  the  appellant  only  appears,  he  may  either  argue 
or  submit  the  case,  and  it  will  be  determined  upon  the  papers 
submitted  by  him.  If  both  parties  appear,  either  or  both  may 
be  heard  orally,  or  submit  the  case  on  printed  briefs.  Rule  21, 
Ct.  App.  See  Kelly  v.  McCormicTc,  28  N.  T.  (1  Tiff.)  318 ; 
Smith  V.  Martin,  3  Keyes,  373  ;  S.  C,  1  Trans.  App.  25. 

Section  7.  Points.  The  appeal  being  noticed  and  placed  on 
the  calendar,  it  is  incumbent  on  both  parties  to  prepare  the 
points  to  be  made  by  them  upon  its  argument  when  reached. 
As  regards  each  party,  the  documents  so  prepared  must  contain 
a  statement  of  "the  points  on  which  he  intends  to  rely,  with 
reference  to  the  authorities  which  he  intends  to  cite."  Rule  8, 
Ct.  App.  It  is  further  provided  that,  in  all  cases,  each  party 
must  briefly  state  upon  the  points  so  prepared  "in  a  separate 
form,  the  leading  facts  which  he  deems  established,  with  a  refer- 
ence to  the  folios  where  the  evidence  of  such  facts  may  be  found.' ' 

Rule  9,  Ct.  App.  -,     ^  X.    .    -, 

When  prepared,  each  party  must  furnish  to  each  of  the  judges 

a  printed  copy  of  the  points,  and  must  also  deliver  nine  other 

copies  to  the  clerk,  and  three  copies  to  the  counsel  of  the  adverse 

party.    Rule  8,  Ct.  App. 
In  aU  appeals  heard  as  motions  under  subdivision  4,  section 
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11  of  the  Code,  eacli  party  is  also  required  to  furnish,  the  court 
with  printed  points,  as  in  calendar  causes.  lb. 


ARTICLE  X. 

THE   ARGUMENT. 

Section  1.  Deliyery  of  copies  of  case.  At  the  commencement 
of  the  argument  the  appellant  must  furnish  a  printed  copy  of 
the  case  to  each  of  the  judges,  and  deliver  nine  other  copies  to 
the  clerk.  Rule  8,  Ct.  App.  He,  also,  at  the  same  time,  hands 
in  his  points,  and  the  respondent  does  the  same.  lb. 

Section  2.  Cause,  how  argued.  In  the  argument  of  calendar 
causes  and  motions,  only  one  counsel  will  be  heard  on  each  side, 
unless  the  court  shall  otherwise  direct  (Rule  10,  Ct.  App.) ;  and 
not  more  than  two  hours  shall  be  occupied  by  each  counsel,  ex- 
cept by  the  express  permission  of  the  court.  Rule  19,  Ct.  App. 
This  permission  is  rarely  refused  in  a  proper  case  ;  but  to  entitle 
himself  to  the  indulgence,  the  applicant  must  study  brevity,  in 
the  mode  of  submitting  his  views  to  the  court.  And  the  court 
wiU  not  hear  an  extended  discussion  upon  any  mere  question  of 
fact.    Rule  9,  Ct.  App. 

Section  3.  Submitting  case  on  printed  arguments.  The  parties, 
if  mutually  desirous,  may  obtain  a  decision  on  the  appeal,  by 
submitting  it  without  oral  argument.  Formerly  causes  which 
had  not  been  exchanged  might  be  submitted  at  any  time,  in 
term,  on  printed  arguments ;  but  exchanged  causes  could  not 
be  submitted  until  reached  upon  the  calendar.  The  rule,  as 
amended  in  1870,  provides,  however,  "that  hereafter  cases  will 
not  be  received  upon  submission  until  reached  in  the  regular  call 
of  the  calendar."     Rule  12,  Ct.  App. 

The  case  must  be  submitted  upon  printed  arguments.  Points 
should  be  stated,  and  authorities  referred  to,  as  upon  an  oral 
hearing,  and,  in  addition,  each  party  may  be  desirous  of  enforc- 
ing his  views  with  greater  elaboration.  Conciseness  should, 
however,  be  studied,  so  far  as  is  consistent  with  a  proper  atten- 
tion to  details.  The  papers  being  prepared,  the  parties  may 
either  submit  them  in  court,  in  person  or  by  deputy,  or  may  for- 
ward them  to  the  clerk,  with  a  request  that  he  submit  them  to 
the  court.    If  so  forwarded,  they  should  be  accompanied  by  a 
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written  consent  to  the  submission  signed  by  botli  attorneys.     See 
2  WMt.  Pr.  818. 

Section  4.  Postponing  argument.  An  argument  will  be  post- 
poned by  tlie  court,  for  good  cause  shown  at  the  time  of  its  call 
on  the  calendar  (Rule  17,  Ct.  App.);  but  it  is  the  right  of 
parties  who  have  interests  dependent  on  the  decision  of  the 
court,  to  claim  that  their  causes  shall  be  heard  when  reached  in 
their  regular  order,  and  if  the  opposite  party  is  unfortunately 
unprepared,  he  is  at  liberty  to  submit  a  printed  argument.  A 
postponement  will  not  be  granted  on  this  ground.  Banlc  of 
Salina  v.  Almrd,  32  N.  Y.  (5  Tiff.)  684.  Nor  is  it  a  sufficient 
ground  for  putting  off  the  argument  of  a  cause,  that  the  counsel 
for  one  of  the  parties  is  engaged  as  counsel  in  another  court. 
Starr  v.  Benedict,  19  Johns.  454. 


ARTICLE  XI. 

THE    JUDGMENT. 

Section  1.  What  judgment  may  Ibe  giren.  The  Code  provides 
that  "the  court  of  appeals  may  reverse,  affirm  or  modify  the 
judgment  or  order  appealed  from  in  whole  or  in  part,  and  as  to 
any  or  all  of  the  parties."    Code,  §  12. 

Section  2.  Number  of  judges  concurring.  The  concurrence  of 
four  judges  is  now  necessary  to  a  decision.  Const.,  art. 
6,  §  2.  See  Code,  §  14,  which  provides  that  the  concurrence 
of  five  judges  is  necessary  to  pronounce  a  judgment,  though 
that  enactment  was  adapted  to  the  constitution  of  1846. 

Section  3.  Rehearing.  The  Code  provides  that,  if  five  judges 
do  not  concur  in  pronouncing  judgment,  the  case  must  be 
reheard.  More  than  two  rehearings  cannot  be  had,  and  if,  on  a 
second  rehearing,  five  judges  do  not  concur,  the  judgment  is 
affirmed.    Code,  §  14. 

The  above  rule,  as  to  a  rehearing,  seems,  however,  to  have 
been  changed  by  a  recent  statute.  See  Laws  1870,  ch.  203,  §  1 ; 
see  also  the  present  Constitution,  art.  6,  §  2. 

Section  4.  Re-argument.  If,  after  deliberation,  the  court 
entertains  any  doubt  as  to  the  proper  decision  of  the  questions 
submitted,  a  re-argument  may  be  ordered,  or  application  may 
be  made  by  the  parties  for  such  re-argument,  and  the  remittitur 
stayed  for  that  object  on  petition  for  such  relief,  the  application 
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being  brought  on  by  way  of  motion.     Hoyt  v.  Thompson,  19 
K.  Y.  (5  Smith)  207. 

Motions  for  re-argument  will  only  be  heard  on  notice  to  the 
adverse  party,  stating  briefly  the  ground  upon  which  a  re-argu- 
ment is  asked,  and  such  motions  must  be  submitted  on  printed 
briefs,  stating  concisely  the  points  supposed  to  have  been  over- 
looked or  misapprehended  by  the  court,  with  proper'  references 
to  the  particular  portion  of  the  case  and  the  authorities  relied 
upon,  and  counsel  will  not  be  heard  orally.  Rule,  Ct.  App. ;  8 
Alb.  L.  J.  335.    See  Mount  v.  Mitchell,  32  N.  Y.  (5  Tiff.)  702. 

After  the  remittitur  has  been  filed,  however,  in  the  court  below, 
and  the  usual  order  entered  thereon,  it  must  be  returned  by  the 
directipn  of  the  lower  court,  before  the  court  of  appeals  can 
grant  a  re-argument  of  the  appeal.  Wilmer dings  v.  Fowler,  1 5 
Abb.  ]Sr.  S.  86  ;  S.  C,  14  id.  249.  See  Oushman  v.  Hadfleld,  15 
Abb.  ]Sr.  S.  109. 

Section  5.  Judgment,  how  enforced.  The  judgment  of  the 
court  of  appeals  must  be  remitted  to  the  court  below,  to  be 
enforced  according  to  law.  Code,  §  12.  And  on  the  dismissal 
of  an  appeal  a  remittitur  is  the  regular  process  to  restore  the 
cause  to  the  court  below  to  be  enforced.  Langley  v.  Warner,  2 
Code  R.  97. 

In  remitting  the  record  in  a  criminal  case,  the  court  below  may 
be  directed  to  sentence  the  prisoner  anew,  if  the  day  fixed  for 
the  execution  of  the  sentence  has  passed.  Walters  v.  The  Peo- 
ple, 19  Abb.  212 ;  S.  C.  before,  32  N.  Y.  (5  Tiff.)  147. 


AETICLE  XII. 

EBMITTITUK. 

Section  1.  Remittitur,  when  necessary.  The  remittitur,  which 
is  authorized  by  section  12  of  the  Code,  is  the  last  proceeding 
connected  vsdth  an  appeal  to  the  court  of  appeals.  It  is  proper 
after  a  return  has  been  filed,  or  any  order  made  which  finally 
disposes  of  the  appeal.  Dresser  v.  Broolcs,  2  N.  Y.  (2  Comst.) 
559  ;  S.  C,  2  Code  R.  130 ;  4  How.  207;  Langley  v.  Warner,  2 
Code  R.  97.  A  remittitur  is  not  proper  where  an  appeal  is  dis- 
missed for  want  of  a  return,  for  in  such  case  there  is  no  record  to 
remit.  A  certified  copy  of  the  order  of  dismissal  is  all  that  is 
necessary.     Thompson  v.  Blanchard,  2  N.  Y.  (2  Comst.)  560 ; 
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S.  C,  4  How.  210  ;  2  Code  R.  138.  See  Laws  of  1870,  ch.  203, 
§§  5,  6. 

Section  2.  When  issued.  When  the  appeal  is  decided  after 
argument,  the  remittitur  issues  immediately  upon  the  decision. 
The  prevailing  party  should  make  application  at  once  to  the 
clerk,  who  prepares  and  forwards  it  as  he  may  be  directed.  2 
Whit.  Pr.  826. 

The  remittitur  shall  contain  a  copy  of  the  judgment  of  this 
court  and  the  retui'n  made  by  the  clerk  below,  and  shall  be 
sealed  with  the  seal,  and  signed  by  the  clerk  of  this  court.    Rule 

14  of  Ct.  of  App. 

When  the  decree  or  order  is  affirmed  by  the  default  of  the 
appellant,  the  remittitur  will  not  be  sent  to  the  court  below, 
unless  the  court  otherwise  directs,  until  ten  days  after  notice  of 
affirmance  has  been  served  on  the  attorney  of  the  appellant. 
Service  of  the  notice  must  be  proved  to  the  clerk  by  affidavit,  or 
by  the  written  admission  of  the  attorney  on  whom  it  was  served. 
Rule  15,  Ct.  App.     See  ante,  Vol.  1,  pp.  289,  290. 

Section  3.  Where  filed.  When  received,  the  remittitur  should 
be  filed  with  the' clerk  of  the  court  below,  and  notice  of  the  filing 
served  upon  the  adverse  party.  TTie  Union  India  Rubber  Co.  v. 
Babcock,  1  Abb.  262  ;  S.  C,  4  Duer,  620.  The  court  of  appeals 
has  control  over  its  own  remittitur,  in  whosesoever  hands  it  may 
be,  until  it  is  actually  and  regularly  filed  ;  and  an  order  of  any 
one  of  the  judges  temporarily  staying  the  filing  of  it  is  valid 
and  operative,  although  not  accompanied  by  motion  papers  or 
notice  of  motion.  Cushman  v.  Hadfleld,  52  N.  Y.  (7  Sick.)  653 
S.  C,  15  Abb.  N.  S.  109  ;  BurUe  v.  Luce,  1  N.  Y.  (1  Comst.)  239 
S.  C,  3  How.  236.  See  Wilmerdings  v.  Fowler,  15  Abb.  N.  S.  86 
Martin  v.  Wilson,  1 N.  Y.  (1  Comst.)  240.  But  see  Lawrence  v.  Banlc 
of  the  Republic,  6  Rob.  497 ;  Judson  v.  Gray,  17  How.  289.  The 
mere  coming  of  the  remittitur  to  the  hands  of  the  clerk  of  the 
court  below  is  not  an  actual  filing.  Thus,  where  the  clerk,  on 
being  served  with  the  stay  of  proceedings,  handed  the  remittitur 
back  to  the  attorney  without  having  marked  it  filed,  and  when  he 
expressly  refused  to  file  it,  the  court  held  that  it  did  not  consti- 
tute a  filing.    Cushman  v.  Hadfield,  52  N.  Y.  (7  Sick.)  658  ;  S.  C, 

15  Abb.  N.  S.  109. 

Where  a  cause  has  been  heard  and  decided  by  the  commission 
of  appeals,  the  clerk  of  the  commission  certifies  the  decision  to 
the  clerk  of  the  court  of  appeals,  and  it  is  by  him  recorded  in 
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the  minutes  of  that  court.  Laws  of  1870,  ch.  203,  §  5.  All 
remittiturs  in  causes  determined  by  the  commission  of  appeals, 
after  the  decisions  have  been  certified  to  the  clerk  of  the  court  of 
appeals,  must  be  sent  down  from  the  latter  court.  Laws  of  1870, 
ch.  203,  §  6. 

Section  4.  Form  and  contents  of.  The  remittitur  must  contain 
a  copy  of  the  judgment  of  the  court  of  appeals,  and  the  return 
made  by  the  clerk  below,  and  must  be  sealed  with  the  seal  and 
signed  by  the  clerk  of  the  court  of  appeals.    Rule  14,  Ct.  App. 

Section  5.  Effect  of,  on  jurisdiction  of  appellate  court.  After 
a  remittitur  has  been  regularly  sent  to  the  court  below  and  actu- 
ally filed  with  the  clerk  of  such  court,  the  appellate  court  loses 
jurisdiction  of  the  cause,  and  can  make  no  further  order  in  it. 
Dresser  v.  Brooks,  2  N.  Y.  (2  Comst.)  559  ;  S.  C,  4  How.  207;  2 
Code  R.  130  ;  Martin  v.  Wilson,  1 IST.  Y.  (1  Comst.)  240 ;  Burlle 
V.  Luce,  id.  239  ;  Frazer  v.  Western,  3  How.  235  ;  Latson  v.  Wal- 
lace,  9  id.  334  ;  Legg  v.  Overbagh,  4  Wend.  188  ;  Delaplaine  v. 
Bergen,  7  HUl,  591  ;  CusTiman  v.  Hadfield,  52  IST.  Y.  (7  Sick.) 
653 ;  S.  C,  15  Abb.  N.  S.  109 ;  Wilmerdings  v.  Fowler,  id.  86. 
See  ante,  %  3.  But  where  the  remittitur  does  not  correctly  state , 
the  judgment  pronounced  by  the  court,  it  may  be  amended  on 
motion,  although  filed  in  the  court  below.  Palmer  v.  Lawrence, 
5  N.  Y.  (1  Seld.)  455. 

If  an  order  dismissing  an  appeal  is  irregularly  entered  or 
entered  upon  a  false  or  garbled  affidavit,  the  appellate  court  may 
grant  relief  by  vacating  the  order  of  dismissal.  But  so  long  as 
the  order  of  the  appellate  court  stands,  the  court  below  is  bound 
by  it,  and  has  no  power  to  make  an  order  impairing  its  force. 
Newton  v.  Harris,  1  Code  R.  N".  S.  191 ;  S.  C,  8  Barb.  306.  See 
Latson  v.  Wallace,  9  How.  334. 

Section  6.  Proceedings  in  court  below.  The  remittitur  when 
received  is  to  be  filed  with  the  clerk  of  the  court  below,  and 
notice  of  such  filing  served  upon  the  adverse  party.  If  this  is 
done  on  appeal  from  an  order,  it  may  frequently  dispose  of  the 
question  without  the  necessity  of  further  action  ;  but  if  judg- 
ment be  awarded,  or  if  any  other  ulterior  action  be  necessary,  it 
must  be  presented  to  the  court  and  an  order  applied  for,  that 
the  judgment  of  the  appellate  tribunal  be  made  the  judgment  of 
the  court  below.  Union  India  Buhher  Co.  v.  Babcocic,  1  Abb. 
262 ;  S.  C,  4  Dner,  620 ;  McGregor  v.  Buell,  33  How.  450  ;  S.  C, 
1  Keyes,  153.     This  is  an  order,  of  course,  and  the  omission  to 
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enter  it  is  a  mere  formal  irregularity  whicli  the  court  below  may- 
amend.,  or  tlie  court  above  disregard,  on  any  future  occasion. 
Chautatiqua  BanTi  v.  WMie,  23  N.  Y.  (9  Smith)  347.  See  ante, 
Vol.  1,  290. 

Upon  every  appeal  from  an  order  granting  a  new  trial,  on  a . 
case  made  or  exceptions  taken,  if  the  court  of  appeals  shall 
determine  that  no  error  was  committed  in  granting  the  new  trial, 
they  shall  render  judgment  absolute  upon  the  right  of  the 
appellant ;  and  after  the  proceedings  are  remitted  to  the  court 
from  which  the  appeal  was  taken,  an  assessment  of  damages  or 
other  proceedings  to  render  judgment  effectual  may  be  then  and 
there  had,  in  cases  where  such  subsecLuent  proceedings  are 
requisite.     Code,  §  11,  sub.  2. 

Judgment  upon  a  record  remitted  from,  the  court  of  appeals. 

{Title  of  the  cause.)  {Caption.) 

An  appeal  from  the  judgment  entered  in  this  action  on  the 

day  of  ,18      ,  having  been  taken  to  the  court  of 

appeals,  and  the  record  remitted  from  that  court  being  filed,  it  is 

now,  on  motion  of  Edwin  Baylies,  Esq.,  counsel  for  , 

adjudged  that  {following  the  judgment  of  the  court  of  appeals). 

Section  7.  Correcting  remittitur.  A  judgment  entered  in  con- 
formity with  the  remittitur  from  the  court  of  appeals  cannot  be 
treated  as  irregular  by  reason  of  any  objection  which  might  have 
been  raised  in  that  court  {Cfriswold  v.  Havens,  26  How.  170  ; 
S.  C,  16  Abb.  418  ;  Jarvis  v.  Shaw,  id.  415) ;  nor  has  the  court 
below  any  power  to  correct  errors  of  jurisdiction  of  the  appel- 
late court  in  making  the  decree  {Rogers  v.  Pater  son,  4  Paige, 
409) ;  but  must  carry  it  into  effect,  as  made,  without  alteration 
in  any  matter  of  substance,  unless  by  consent  of  all  the  parties 
interested.    QuacTienbush  v.  Leonard,  10  Paige,  131. 

A  mere  error  or  miscalculation  may,  however,  be  corrected  by 
the  court  below  on  special  motion.  Rogers  v.  HosacJc,  18  Wend. 
819 ;  Oriswold  v.  Eamn,  26  How.  170 ;  S.  C,  16  Abb.  413.  See  Law- 
rence V.  Banh  of  the  Republic,  6  E,ob.  497. 

Section  8.  Tacating  remittitur.  After  a  remittitur  has  been 
regularly  filed  in  the  court  below,  it  wiU  not  be  taken  off  the 
file,  and  restored  to  the  appellate  court,  unless  upon  a  sugges- 
tion of  the  latter  tribunal  that  the  remittitur  does  not  conform  to 
its  judgment,  or  has  been  irregularly  issued.  Such  suggestion 
must,  however,  be  made  in  an  official  form,  as  by  resolution, 
Vol.  IV.— 37 
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duly  certified  by  the  clerk  and  communicated  to  the  court 
below ;  and  thereupon  the  judgment  on  the  remittitur  will  be 
vacated  on  motion.  Selden  v.  Vermilya,  6  How.  41 ;  S.  C,  9 
N.  Y.  Leg.  Obs.  83 ;  3  Sandf.  683 ;  Bogardus  v.  Rosendale 
Manufacturing  Co.,  1  Duer,  592  ;  S.  C,  11  N.  Y.  Leg.  Obs.  125; 
Newton  v.  Harris,  8  Barb.  306  ;  S.  C,  1  Code  R.  N.  S.  191.  See 
ante,  Vol.  1,  290. 


ARTICLE   XIII. 

DISMISSAL    OF   APPEAL. 

Section  1.  For  want  of  prosecution.  If  the  return  be  not  filed 
within  the  time  prescribed  by  rule  2  of  the  court  of  appeals ;  or, 
if  the  case  be  not  served  within  the  period  provided  by  rule  7, 
and  no  extension  of  time  has  been  obtained  in  either  case,  the 
respondent  is  entitled  to  enter  an  order,  dismissing  the  appeal  for 
want  of  prosecution,  with  costs.  See  Rules  2,  7,  Ct.  App.;  Mig- 
ney  v.  Savory,  6  Abb.  N".  S.  284,  n. 

Formerly  this  right  was  absolute,  immediately  upon  default 
actually  suffered.  Thompson  v.  Blancliard,  4  How.  210 ;  S.  C, 
2  Code  R.  138  ;  2  JST.  Y.  (2  Comst.)  560  ;  but  under  the  rules  as 
amended,  the  appellant,  in  either  case,  is  entitled  to  a  ten  days' 
notice,  before  the  order  can  be  entered.     Rules  2,  7,  Ct.  App. 

The  respondent  is  at  liberty  to  dismiss  the  appeal  by  an  ex 
parte  order,  under  rule  7,  only  where  there  is  a  total  failure  to 
serve  any  case  within  the  required  time.  If  he  desires  the 
amendment  of  an  imperfect  case  served  upon  him,  he  must  apply 
to  the  court  by  motion,  upon  notice.  Bowers  v.  Tallmadge,  30 
How.  516  ;  S.  C,  23  N.  Y.  (9  Smith)  166.  And  if,  after  default 
made,  the  respondent  neglects  to  enter  his  ex  parte  order  he  will 
not  be  permitted  to  raise  the  objection  subsequently  to  the  actual 
filing  of  the  return  and  service  of  the  case  ;  and  more  especially 
if  he  has  himself  noticed  the  appeal  for  argument.  Beecher  v. 
Conradt,  11  How.  181. 

Section  2.  On  motion.  Where  there  are  defects  in  the  proceed- 
ings on  the  part  of  the  appellant,  but  the  case  is,  not  strictly 
within  the  provisions  of  the  rules  of  the  court  referred  to  in  the 
last  section,  the  respondent's  remedy  is  by  motion,  regularly 
noticed.  Bowers  v.  Tallmadge,  23  N".  Y.  (9  Smith)  166 ;  S.  C, 
20  How.  516.     Such  an  application  may  be  founded,  either  upon 
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the  case  served  by  the  appellant,  if  the  defect  is  patent  upon  the 
face  of  that  document,  or  upon  affidavit,  where  the  facts  estab- 
lishing the  defect  complained  of  are  extrinsic.  In  the  former,  it 
will  be  unnecessary  to  serve  a  copy  of  such  case  with  the  notice 
of  motion,  since  it  is  the  appellant's  own  paper. 

The  following  are  some  of  the  cases  in  which  applications  of 
this  nature  will  be  granted  :  Where  the  appeal  is  brought  in  dis- 
regard of  a  stipulation  between  parties,  that  the  judgment  below 
should  be  final.  Townsend  v.  Masterson,  15  N.  Y.  (1  Smith) 
587.  See  People  v.  Stephens,  52  N.  Y.  (7  Sick.)  306  ;  where  the 
appellant,  without  leave  of  the  court  below,  prepares  and  pre- 
sents on  appeal  a  different  case  from  that  presented  and  acted 
upon  at  the  general  term.  Johnson  v.  WhiUock,  13  N.  Y.  (3  Kern.) 
344  ;  S.  C,  12  How.  571.  Where  the  appeal  is  brought  too  late. 
BanTc  of  Geneva  v.  HotchMss,  1  Code  R.  K.  S.  153 ;  S.  C.,  5  How. 
478  ;  Woollen  Manufacturing  Co.  v.  Townsend,  1  Code  R.  N".  S. 
415  ;  Wells  v.  Danforth,  7  How.  197,  or  is  brought  prematurely. 
McMahon  v.  Harrison,  5  How.  360.  So,  an  appeal  will  be  dis- 
missed on  motion,  which,  though  originally  good,  is  lost  by  a 
change  in  the  law ;  but  in  cases  of  this  nature  the  order  will 
usually  be  granted  without  costs.  Porter  v.  Jones,  7  How.  192 ; 
Gale  V.  Wells,  id.  191. 

An  appeal  which  appears  to  have  been  brought  directly  from 
a  special  term  will  be  dismissed ;  but  if  the  record  shows  an 
actual  determination  made  at  general  term,  the  court  will  not  go 
behind  such  record  to  inquire  whether  there  was  a  judgment  at 
special  term  from  which  an  appeal  had  been  taken,  but  will  pre- 
sume that  the  case  was  regularly  at  general  term  by  appeal. 
Beecher  v.  Oonradt,  11  How.  181. 

If  an  appeal  has  once  been  dismissed  with  costs,  a  second 
appeal  will  not  be  allowed  until  the  costs  of  the  former  have 
been  paid  ;  and  in  case  of  their  non-payment  the  second  appeal 
will  be  also  dismissed.  Dresser  v.  Brooks,  5  How.  75  ;  S.  C,  1 
Abb.  Ct.  App.  555.  As  to  the  application  of  this  rule,  see 
Richardson  v.  White,  27  How.  155 ;  Adams  v.  Bush,  2  Abb. 
N.  S.  112 ;  Dams  v.  Duffie,  8  Abb.  363  ;  S.  C,  5  Duer,  688. 

The  dismissal  of  an  appeal  under  the  rules  of  the  court  (Rules 
2  and  7,  Ct.  App.),  or  on  motion  as  above  described,  decides 
nothing,  in  point  of  law,  as  to  the  validity  or  effect  of  the  judg- 
ment appealed  from.  Watson  v.  Husson,  1  Duer,  242 ;  S.  C, 
14  N.  Y.  (4  Kern.)  60.  ' 
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Section  3.  Restoring  appeal.  An  appeal  regularly  dismissed 
for  want  of  a  return,  under  rule  2,  court  of  appeals,  will  not  be 
restored  without  the  appellant  establishes  a  clear  case  of  dili- 
gence on  his  part,  and  shows  that  the  inexcusable  default  of  the 
clerk  or  an  unavoidable  accident  has  prevented  the  filing  of  the 
return  or  the  extension  of  the  time  to  file  it.  Spoor e  v.  Fannan, 
16  ]Sr.  Y.  (2  Smith)  620.  Prior  to  the  amendment  in  1858  (of 
rule  2,  referred  to  above),  the  court  was  liberal  in  allowing 
defaults  under  it  to  be  opened  ;  and  the  settled  practice  was, 
that  if  the  appeal  appeared  to  have  been  brought  in  good  faith, 
the  court  would,  without  any  special  excuse,  set  aside  the  dis- 
missal, and  re-instate  the  appeal.  lb.  Waterman  v.  Whitney^  7 
How.  407;  Thompson  v.  Blancliard,  2  N.  Y.  (2  Comst.)  561 ; 
S.  C,  4  How.  210  ;  2  Code  R.  139.  But  even  under  this  practice 
it  was  held,  that  after  a  remittitur  had  been  actually  filed  below, 
a  motion  to  re-instate  an  appeal  came  too  late,  and  could  not  be 
granted  {Dresser  v.  Broods,  2  N.  Y.  [3  Comst.]  559 ;  S.  C,  4 
How.  207) ;  nor  would  a  default  be  opened  in  the  case  of  an 
appeal  clearly  untenable.  SacTcetf  s  Harbor  Barik  v.  Burwell,  9 
How.  95. 

AKTICLE  XIV. 

MOTIOJSfS  Ajsrn  obdees. 

Section  1.  Motions,  when  heard.  A  rule  of  the  court  of  appeals 
prescribes  that  motions  will  be  heard  on  the  morning  of  the 
first  day  and  on  the  morning  of  each  following  Tuesday  during 
the  term,  before  taking  up  the  calendar.  Rule  13.  Where 
notice  has  been  given  of  a  motion,  if  no  one  shall  appear  to 
oppose,  it  will  be  granted  as  of  course.  If  a  motion  be  not 
made  on  the  day  for  which  it  has  been  noticed  the  opposing 
party  wUl  be  entitled,  on  applying  to  the  court  at  the  close  of 
the  motions  for  that  day,  to  a  rule  denying  the  motion,  with 
costs.  lb. 

And  the  rule,  as  amended  in  1870,  provides,  that  "  appeals 
from  orders  entitled  to  be  heard  as  motions  may,  upon  the 
request  of  either  party,  after  the  filing  of  the  return,  be  put 
upon  the  calendar,  noticed,  and  brought  on  for  hearing  on  any 
motion  day." 

Section  2.  Stay  of  proceedings.  The  time  prescribed  ,by  the 
rules  of  the  court  for  doing  any  act  may  be  enlarged  by  the 
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court,  or  by  either  of  the  judges  thereof ;  and  either  of  the  judges 
may  make  orders  to  stay  proceedings,  which,  when  served  with 
papers  and  notice  of  motion,  shall  stay  the  proceedings  accord- 
ing to  the  terms  of  the  order.  Eule  16,  Ct.  App.  This  rule 
does  not  prevent  a  judge  from  staying  the  filing  of  a  remittitur 
without  service  of  papers  and  notice  of  motion.  Cushman  v. 
Hatfield,  15  Abb.  N.  S.  109  ;  S.  C,  52  N.  Y.  (7  Sick.)  653,  over- 
ruling Lawrence  v.  BanTc  of  Hepublic,  6  Rob.  497. 

Section  3.  Orders,  how  revoked.  Any  order  may  be  revoked 
or  modified  by  the  judge  who  made  it ;  or  in  case  of  his 
absence  or  inability  to  act  it  may  be  done  by  either  of  the  other 
judges.     Rule  16,  Ct.  App. 


ARTICLE  XV. 

ABATEMENT  BT  DEATH  OF  PARTY. 

Under  the  former  practice  of  the  ' '  court  for  the  correction  of 
errors,"  where  an  abatement  occurred  after  that  court  became 
possessed  of  the  cause,  the  representatives  of  the  deceased  party 
might  apply  by  petition  for  an  order  that  the  appeal  should 
stand  revived  in  their  names.    Rogers  v.  Paterson,  4  Paige,  413. 

So,  under  our  present  practice,  when  a  party  in  a  cause  dies 
after  the  return  is  filed  in  the  court  of  appeals,  the  court,  having 
obtained  jurisdiction,  has  the  power  to  allow  his  legal  represen- 
tatives to  be  substituted.     Hastings  v.  MeEinley,  8  How.  175. 

The  Code  provides  that  where  an  intestate,  not  being  an  inhab- 
itant of  the  State,  dies  out  of  this  State,  leaving  no  assets  therein, 
and  there  is  pending  in  the  court  of  appeals  an  appeal  brought 
by  such  intestate  from  a  judgment  against  him,  the  court  may 
order  such  judgment  afiirmed,  with  costs,  unless  the  attorney 
for  the  intestate  on  the  appeal  procure  the  action  to  be  revived 
within  six  months  after  notice  to  perfect  such  appeal,  by  the 
substitution  of  a  representative  in  the  action.    Code,  §  121. 


CHAPTER  ly. 

APPEALS  PEOM  JUDGMENTS  TO  THE  GENEEAL  TERM. 
ARTICLE  I. 

WHEN  AN  APPEAL  WILL  LIE  TO  THE  GENERAL  TEBM  OF  THE  SAME  COUKT. 

Section  1.  General.  In  the  supreme  court,  the  superior  court 
of  the  city  of  New  York,  the  superior  court  of  the  city  of  Buffalo, 
the  court  of  common  pleas  for  the  city  and  county  of  New  York, 
and  the  marine  court  of  the  city  of  New  York,  an  appeal  upon 
the  law  may  be  taken  to  the  general  term  from  a  judgment  entered 
upon  the  report  of  referees,  or  upon  the  direction  of  a  single 
judge  of  the  same  court  in  all  cases,  and  upon  the  fact  when 
the  trial  is  by  the  court  or  by  referees.  Code,  §  348  ;  Laws  of 
1872,  ch.  629,  §  9  ;  Laws  of  1857,  ch.  361,  §  3. 

An  appeal  upon  the  law  may  be  taken  to  the  general  term  of 
the  city  court  of  Brooklyn,  within  thirty  days  after  notice  of  entry 
of  judgment,  from  a  judgment  entered  upon  the  report  of  a  ref- 
eree, or  the  direction  or  decision  of  a  single  judge  of  said  court 
in  all  cases,  and  upon  the  facts  when  the  trial  is  by  the  court  or 
by  referee,  and  from  a  judgment  entered  upon  the  verdict  of  a 
jury.  Laws  of  1871,  ch.  283,  §  3,  amending  §  6,  ch.  125,  Laws 
1849.     See  Laws  of  1870,  ch.  470,  §  5. 

Section  2.  Judgment  must  be  finaL  A  judgment  from  which 
an  appeal  is  taken  must  be  final,  or  the  appeal  will  be  dismissed. 
People  V.  Albany  &  Susquehanna  H.  R.  Co.,  5  Lans.  25;  Lawrence 
V.  Farmers'  Loan  and  Trust  Co.,  15  How.  57 ;  S.  C,  6  Duer,  689 ; 
People  V.  Haws,  34  Barb.  69  ;  S.  C,  21  How.  178  ;  12  Abb.  204 ; 
McMahon  v.  Allen,  7  id.  1 ;  S.  C,  27  Barb.  335  ;  D'lvernois  v. 
Leaviti,  8  Abb.  59. 

The  judgment  from  which  an  appeal  may  be  taken  to  the 
general  term  under  section  348  of  the  Code,  means  the  same  thing 
as  a  judgment  from  which  an  appeal  may  be  taken  to  the  court  of 
appeals.  Latorence  v.  Farmers'  Loan  and  Trust  Co.,  15  How. 
57 ;  S.  C,  6  Duer,  689.  Thus,  where  a  decision  is  made  dispos- 
ing of  a  cause,  except  that  a  reference  is  ordered  to  take  an 
account,  an  appeal  from"  an  order  entered  in  conformity  to  the 
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On  demurrer  —  Special  proceedings  —  Matters  reviewable  on  appeal  to  general  term. 

decision  will  be  dismissed.  Before  a  review  can  be  had  by 
appeal  the  account  must  be  taken,  and  all  questions  arising 
upon  it  disposed  of  at  the  special  term.  lb. 

Section  3.  Judgment  by  default.  No  appeal  will  lie  from  a 
judgment  by  default.  Malfby  v.  Oreene,  1  Keyes,  548  ;  S.  C, 
3  Abb.  Ct.  App.  144 ;  Pope  v.  Dinsmore,  8  Abb.  429  ;  S.  C,  29 
Barb.  367  ;  Stewart  v.  Morton,  8  Abb.  429,  n. 

Section  4.  On  demurrer.  As  to  the  right  of  appeal  from  the 
decision  of  the  court  on  a  demurrer.  See  ante,  Yol.  3,  pp.  236, 
59^597 ;   Code,  §  340,  sub.  2. 

Section  5.  Special  proceedings.  An  appeal  may  be  taken  to 
the  general  term  of  the  supreme  court,  or  the  superior  court,  or 
the  court  of  common  pleas,  from  any  judgment,  order,  or  deter- 
mination made  at  a  special  term  of  either  of  said  courts,  in  any 
special  proceeding  therein.     Laws  of  1854,  ch.  270,  §  1. 


AKTICLE  II. 

MATTBES  KBVIBWABLB   ON  APPEAL  TO   GBNEKAL  TBEM. 

Section  1.   When  questions  of  law  only  are  rcTiewable.    An 

appeal  lies  to  the  general  term  of  the  supreme  court  on  the  law, 
from  a  judgment  entered  on  the  report  of  referees,  or  the  direc- 
tion of  a  single  judge  in  all  cases.  Code,  §  248  ;  Wright  v.  Hun- 
ter, 46  N".  Y.  (1  Sick.)  409.  A  judgment  is  entered  by  the  direc- 
tion of  a  single  judge  when  it  is  entered  by  the  clerk,  at  the 
circuit,  upon  the  verdict  of  a  jury,  under  section  264  of  the  Code. 
From  a  judgment  so  entered,  section  348  of  the  Code  authorizes 
an  appeal  upon  the  law  to  the  general  term,  without  a  previous 
motion  at  special  term  for  a  new  trial.  Morrison  v.  New  YorTc 
&  New  Ha-oen  R.  B.  Co.,  32  Barb.  568;  Morange Y.Morris,  12 
Abb.  164  ;  S.  C,  32  Barb.  650 ;  20  How.  257 ;  Ward  v.  Central 
Park,  North  and  East  Rimr  R.  R.  Co.,  2  Sweeney,  701. 

Upon  an  appeal  to  the  general  term  from  a  judgment  entered 
on  the  verdict  of  a  jury,  questions  of  law  only  can  be  reviewed. 
Morrison  v.  New  YorTc  &  New  Haven  Railroad  Co.,  32  Barb.  568 ; 
Eeyes  v.  Bevlin,  3  E.  D.  Smith,  518  See  Brown  v.  Richardson, 
1  Bosw.  402.  On  such  appeal  the  questions  whether  the  verdict 
was  warranted  by  the  evidence,  or  whether  the  damages  were 
excessive,  cannot  be  entertained  by  the  general  term.  Bulkeley 
V.  Keteltas,  4  Sandf.  450  ;  Bedell  v.  Commercial  Mut.  Ins.  Co., 
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When  questions  of  law  and  fact. 

3  Bosw.  147;  Rider  v.  Union  India  Rubber  Co.,  4  id.  169; 
Anthony  v.  SmitTi,  id.  503.  But  wlietlier  there  was  any  evidence 
to  support  a  conclusion  of  fact  is  a  question  of  law,  and  one 
that  may  be  entertained  by  the  appellate  court.  Gage  v.  Parlcer, 
25  Barb.  141.  See  Mason\.  Lord,  40  K.  T.  (1  Hand)  476  ;  Beck 
V.  Sheldon,  48  N.  Y.  (3  Sick.)  365  ;  Putnam  v.  Hubiell,  42  '^.  Y. 
(3  Hand)  106  ;  Root  v.  Great  Western  R.  R.  Co.,  45  JST.  Y. 
(6  Hand)  524. 

No  appeal  lies  from  a  judgment  to  the  general  term  where  the 
trial  was  by  jury.  Wright  v.  Hunter,  46  N.  Y.  (1  Sick.)  409.  A 
party  desiring  to  obtain  a  review  of  the  findings  of  a  jury  must 
make  a  motion  to  set  aside  the  verdict,  because  it  is  against,  or 
not  supported  by  the  evidence,  and  for  a  new  trial,  either  by 
motion  before  a  judge  at  the  circuit  on  his  minutes,  pursuant  to 
section  264,  or  to  the  court  at  special  term,  pursuant  to  section 
266.  An  appeal  from  the  order  of  the  judge  at  the  circuit,  or  of 
the  court  at  special  term  on  such  motion  will  lie  to  the  general 
term  under  section  349,  because  the  order  of  the  judge  at  the 
circuit  will  be  regarded  as  a  special  term  order.  lb.  See  New- 
Trial,  ante.  Vol.  3,  403,  420. 

The  rules  above  given,  in  relation  to  appeals  on  questions  of 
law  or  fact,  apply  equally  to  appeals  to  the  general  term  of  the 
marine  court  of  the  city  of  New  York.  Laws  of  1872,  ch.  629,  §  9. 
But  they  do  not  apply  in  all  respects  to  appeals  to  the  general 
term  in  the  city  court  of  Brooklyn.  In  that  court,  an  appeal 
upon  the  law  may  be  taken  to  the  general  term  within  thirty  days 
after  notice  of  entry  of  judgment,  from  a  judgment  entered  upon 
the  report  of  a  referee,  or  the  direction  or  decision  of  a  single 
judge  of  that  court  in  all  cases,  and  upon  the  facts  when  the  trial 
is  by  the  court  or  by  a  referee,  and  from  a  judgment  entered 
upon  the  verdict  of  a  jury.     Laws  of  1871,  ch.  282,  §  3. 

Section  2.  When  questions  of  law  and  fact.  On  an  appeal  from 
a  judgment  entered  upon  the  decision  of  a  judge  after  a  trial  by 
the  court  without  a  jury,  or  from  a  judgment  entered  on  the 
report  of  a  referee,  questions  of  both  law  and  fact  may  be 
reviewed.  Code,  §  348 ;  Manley  v.  Insurance  Company  of  North 
America,  1  Lans.  20.  Upon  such  an  appeal,  it  is  the  duty  of  the 
court  to  examine  the  case  and  determine  whether  any  error,  either 
of  law  or  fact,  has  been  committed  to  the  prejudice  of  the  appel- 
lant, and,  if  so,  to  award  the  appropriate  redress.  Huhlell  v. 
Meigs,  50  N.  Y.  (5  Sick.)  480.    A  question  of  fact  found  by  a 
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judge  at  special  term  may  be  reversed  or  affirmed  by  the  same 
court  at  general  term.  Waters  v.  Green,  3  Keyes,  385  ;  S.  C,  2 
Trans.  App.  346  ;  Griffin  v.  Marquardt,  17  IST.  Y.  (3  Smith)  28. 
And  the  question  whether  a  finding  of  fact,  either  by  the  court 
or  by  a  referee,  is  against  the  weight  of  evidence,  is  always  open 
for  review  on  an  appeal  to  the  general  term.  lb. ;  Thompson  v. 
MencJc,  22  How.  431 ;  Manley  v.  Insurance  Company  of  North 
America,  1  Lans.  20.     See  ante,  Vol.  3,  pp.  217,  314,  329. 

Section  3.  Exceptions,  when  necessary.  Exceptions  are  always 
necessary  to  present  questions  of  law  for  review,  but  unnecessary 
to  obtain  a  review  of  questions  of  fact.  See  ante.  Vol.  3,  pp.  223, 
224,  318. 

Section  4.  Verdict  against  evidence.  It  is  the  duty  of  the  gen- 
eral term  to  review  and  to  set  aside  a  verdict  which  is  against  the 
clear  weight  of  evidence,  ^mith  v.  Mtna  Life  Ins.  Co.,  49  N.  Y. 
(4  Sick.)  211.  The  general  term  has  power  to  pass  upon  the 
weight  of  evidence  ;  and,  in  an  action  tried  by  a  court  or  by  a 
referee,  it  is  its  duty  to  examine  the  questions  of  fact  presented, 
and,  if  it  appears  that  the  findings  are  not  in  accordance  with 
truth,  to  reverse  the  judgment  for  such  error  as  to  the  facts  and 
to  direct  a  new  trial.     Finch  v.  ParTcer,  49  N.  Y.  (4  Sick.)  1. 

Section  5.  Jurisdictional  questions.  It  has  been  held  that 
questions  as  to  the  jurisdiction  of  the  court  cannot  be  raised  for 
th&  first  time  on  appeal.  Mosselman  v.  Caen,  21  How.  248 ;  S.  C, 
34  Barb.  66.  But  this  decision  seems  contrary  to  principle  and 
authority.  Valarino  v.  Thompson,  7  F.  Y.  (3  Seld.)  576  ;  People 
ex  rel.  Bebenetti  v.  Clerk  of  New  York  Marine  Court,  3  Abb. 
309  ;  S.  C,  13  How.  260  ;  3  Abb.  Ct.  App.  491.  If  jurisdiction 
of  the  cause  in  the  court  below  was  legally  possible,  and  the 
question  was  not  raised  at  the  trial,  the  appellate  court  will 
assume  that  the  jurisdiction  existed.  Bidwell  v.  Asfor  Mutual 
Ins.  Co.,  16  N.  Y.  (2  Smith)  263. 

Questions  of  jurisdiction  over  the  person  in  a  court  of  general 
jurisdiction  cannot  be  taken  for  the  first  time  on  appeal.  Wil- 
litts  V.  Waite,  25  N.  Y.  (11  Smith)  577.  As  to  appeals  to  the 
court  of  appeals.  See  ante,  232,  262  ;  see,  also,  Delaney  v.  Brett, 
51  ]Sr.  Y.  (6  Sick.)  78  ;  Brookman  v.  Eamill,  46  N.  Y.  (1  Sick.)  636  ; 
Yose  V.  Cockcroft,  4A  N.  Y.  (5  Hand)  415,  423;  Gancemi  v. 
People,  18  N".  Y.  (4  Smith)  128,  136  ;  S.  C,  7  Abb.  271. 

Section  6.  Objections  not  raised  upon  the  trial.  It  is  a  general 
rule  that  objections  not  raised  at  the  trial,  which  if  raised  might 
Vol.  IV.  — 38 
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have  been  obviated,  cannot  be  raised  upon  appeal.  Stewart  v. 
SmitTi,  14  Abb.  75  ;  S.  C,  1  Keyes,  59 ;  Judd  v.  O'Brien,  21  N. 
Y.  (7  Smith)  186  ;  Grooke  v.  Mali,  11  Barb.  205 ;  JobUtt  v.  Ooun- 
dry,  29  id.  509 ;  Fowler  v.  Clearwater,  35  id.  143  ;  Colwell  v. 
Lawrence,  24  How.  324 ;  S.  C,  38  Barb.  643.  See  ante,  Vol.  3, 
204,  445.  But  where  the  objection,  if  taken  below,  could  not 
have  been  obviated,  an  omission  to  take  it  there  does  not  prevent 
a  party  from  subsequently  raising  it  upon  appeal.  See  ante,  Yol. 
3,  204. 

In  the  court  of  appeals  the  rule  is  more  strict,  and  as  its  juris- 
diction is  limited  to  the  review  of  an  actual  determination  made 
at  general  term,  it  cannot  review  any  matter  or  subject  that  has 
not  been  presented  for  adjudication  to  the  subordinate  court. 
Delaney  v.  Brett,  51  IST.  Y.  (6  Sick.)  78. 

Section  7.  Intermediate  orders.  The  Code  provides  that  upon 
an  appeal  from  a  judgment  the  court  may  review  any  interme- 
diate order,  involving  the  merits  and  necessarily  affecting  the 
judgment.     Code,  §  329. 


ARTICLE  III. 

STAT   OF   PROCEEDIIJ-GS. 

Section  1.  How  obtained.  An  appeal  to  the  general  term  from 
a  judgment  of  the  same  court  at  special  term  does  not,  of  itself, 
operate  as  a  stay  of  proceedings.  If  the  appellant  desires  to 
stay  the  proceedings  on  the  judgment  pending  the  appeal,  he 
must  either  obtain  an  order  of  the  court  or  of  a  judge  to  that 
effect,  or  he  must  file  and  serve  with  the  notice  of  appeal  a  copy 
of  an  undertaking  as  required  on  an  appeal  to  the  court  of 
appeals.  Code,  §  348  ;  Wiles  v.  Batter  shall,  26  How.  93  :  Bmifh 
V.  Heermance,  18  id.  261 ;  Staring  v.  Jones,  13  id.  423  ;  Arnoux 
V.  Homans,  32  id.  382. 

Section  3.  Stay  upon  security. 

a.  By  undertaUng  or  deposit.  The  Code  requires  that  when 
a  stay  of  proceedings  is  obtained  on  an  appeal  from  the  special 
to  the  general  term,  security  shall  be  given  as  upon  an  appeal  to 
the  court  of  appeals,  unless  a  stay  is  ordered  by  the  court  or  by 
a  judge  of  the  court,  on  terms.  Code,  §  348.  This  security  may 
be  in  the  form  of  an  undertaking  as  prescribed  by  section  335  of 
the  Code,  or  it  may  be  in  the  form  of  a  deposit  of  money  into 
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court  to  the  amount  for  wMch.  an  undertaking  should  be  given 
if  that  form  of  security  were  chosen.  The  court  in  which  the 
action  is  pending  may  direct  what  disposition  shall  be  made  of 
the  money  so  deposited  pending  the  appeal.     Code,  §  335. 

6.  Form,  and  contents  of  the  undertaking.  The  undertaking 
given  upon  an  appeal  from  the  special  to  the  general  term  must 
be  in  writing  and  must  be  executed  on  the  part  of  the  appellant, 
by  at  least  two  sureties,  to  the  effect  (1)  that  the  appellant  will 
pay  all  the  costs  and  damages  which  may  be  awarded  against 
him  on  the  appeal,  not  exceeding  five  hundred  dollars  ;  and  (2) 
that  if  the  judgment  appealed  from,  or  any  part  thereof,  be 
affirmed,  or  the  appeal  be  dismissed,  the  appellant  will  pay  the 
amount  directed  to  be  paid  by  the  judgment,  or  the  part  of  such 
amount  as  to  which  the  judgment  shall  be  affirmed,  if  it  be 
affirmed  only  in  part,  and  all  damages  which  shall  be  awarded 
against  the  appellant  upon  the  appeal.     See  Code,  §§  334,  385. 

The  security  required  by  the  first  and  second  clause,  as  above 
given,  may  be  combined  in  one  instrument,  or  made  the  subject 
of  several  undertakings  at  the  option  of  the  appellant.  Code, 
§  340.  But  in  all  cases,  security  must  be  given  that  the  appellant 
will  pay  all  costs  and  damages  which  may  be  awarded  against 
him  on  the  appeal,  or  proceedings  on  the  judgment  will  not  be 
stayed.  CTiemung  Canal  Bank  v.  Judson,  10  How.  133.  The 
justification  of  the  sureties  to  the  undertaking  must  be  in  double 
the  aggregate  amount  of  the  judgment,  together  with  the  five, 
hundred  dollars  to  indemnify  the  respondent  for  costs  and 
damages  ;  and  if  the  sureties  justify  in  a  less  sum  the  proceed- 
ings of  the  successful  party  will  not  be  stayed.  SternJiaus  v. 
Schmidt,  5  Abb.  66.  The  form,  service,  and  filing  of  the  under- 
taking, and  the  mode  of  approval  and  justification  of  the  sureties 
have  been  already  discussed  in  the  preceding  chapter  and  need 
no  further  notice.     See  ante,  pp.  270-276. 

c.  Renewal  of  undertaking.  Whenever  it  is  made  satisfac- 
torily to  appear  to  the  coiirt,  at  special  term,  that,  since  the 
execution  of  the  undertaking  to  stay  proceedings  pending  the 
appeal,  the  sureties  have  become  insolvent,  the  court  may,  by 
order,  require  the  appellant  to  execute,  file  and  serve  a  new 
undertaking,  to  the  same  effect  as  that  originally  given.  Code, 
§§  335,  348.  If  an  order  of  the  special  term  is  made  requiring  a 
renewal  of  the  undertaking,  and  no  new  undertaking  is  given  in 
pursuance  of  the  order,  the  stay  of  proceedings  ceases  and 
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becomes  inoperative,  and  the  judgment  may  then  be  enforced  as 
if  there  had  been  no  stay.  But  a  neglect  or  refusal  to  comply 
with  the  order  to  renew  the  undertaking  in  no  respect  affects 
the  appeal.  Genter  v.  Fields,  3  Abb.  Ct.  App.  253 ;  S.  C,  1 
Keyes,  483. 

Affidavit  to  obtain  renewal  of  undertaking. 

{Title  of  the  cause.)  f 

{Venue.) 

A.  B.,  being  duly  sworn,  says  :  That  he  is  the  plaintiff  in  the 
above-entitled  action ;   that  on  the  day  of  >  18     ,  he 

recovered  judgment  therein  against  the  above-named  defendant 
for  dollars  and  cents  damages  and  costs  ;    and  that 

the  judgment  roll  was  filed  and  the  judgment  docketed  on  that 
day  in  the  office  of  the  clerk  of  the  county  of  ; 

That  on  the  day  of  ,  18     ,  the  defendant  served  a 

notice  of  appeal  from  said  judgment  to  the  court  at  general  term, 
and  gave  an  undertaking,  with  sureties,  to  stay  proceedings  on 
the  judgment  pending  such  appeal,  in  the  manner  prescribed  by 
section  848  of  the  Code  of  Procedure  ;  that  C.  D.,  of  ,  and 

E.  F.,  of  ,  are  the  sureties  in  the  said  undertaking,  and  are 

both  insolvent ;  that  C.  D.,  one  of  the  aforesaid  sureties,  has, 
since  the  execution  of  the  above-mentioned  undertaking,  been 
judicially  declared  a  bankrupt  and  has  obtained  his  discharge 
in  bankruptcy  ;  that  E.  F.,  the  other  surety  above  mentioned, 
has  made  an  assignment  for  the  benefit  of  his  creditors  and  pub- 
lished a  statement  of  his  affairs  showing  liabilities  greatly  in 
excess  of  his  assets  ;  that  the  appeal  from  the  aforesaid  judg- 
ment is  still  pending  and  undetermined. 

{Jurat.)         '  {Signature.) 

Order  for  renewal  of  undertaJcing . 
{Title  of  the  cause.)  {Caption) 

On  reading  and  filing  the  affidavit  of  A.  B.,  by  which  it 
appears  that  a  judgment  was  obtained  in  this  court  against  the 
above-named  defendant  for  dollars  and  cents  damages 

and  costs  ;  and  that  the  said  defendant  has  appealed  from  said 
judgment  and  given  an  undertaking  to  stay  proceedings  thereon 
as  prescribed  by  section  348  of  the  Code  of  Procedure,  and  that 
the  appeal  from  the  said  judgment  is  still  pending  and  undeter- 
mined ;  and  it  farther  appearing  to  my  satisfaction  that  C.  D. 
and  E.  F.,  the  sureties  in  the  aforesaid  undertaking,  are  insolvent, 
now  on  motion  of  ,  of  counsel  for  A.  B.,  the  plaintiff  and 

respondent,  and  after  hearing'  ,   of  counsel  for-        ,the 

aforesaid  defendant ; 

It  is  obdeeed  that  ,  the  defendant,  execute  a  new 

undertaking  with  sufficient  sureties,  as  required  by  section  835 
of  the  Code  of  Procedure,  and  file  and  serve  the  same  on  or 
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before  the  day  of  next,  and  that  in  default  thereof  the 

stay  of  proceedings  in  this  action  be  vacated,  and  the  plaintiff 
have  leave  to  issne  an  execution  upon  his  jadgment,  as  if  no 
undertaking  had  been  given. 

d.  Action  upon  undertaking.  The  Code  provides  that  "no 
action  shall  be  commenced  upon  any  undertaking  given  or  to  be 
given  in  pursuance  of  the  provisions  of  this  section  until  ten 
days  after  the  service  of  notice  on  the  adverse  party  of  the  order 
or  judgment  affirming  the  judgment  appealed  from.  And  in 
case  an  appeal  has  been  or  shall  be  taken  to  the  court  of  appeals 
from  such  order  or  judgment  of  affirmance,  and  security  given 
according  to  law,  so  as  to  stay  the  issaing  of  executions,  no 
action  shall  be  commenced  or  recovery  had  upon  any  undertak- 
ing given  or  to  be  given  in  pursuance  of  the  provisions  of  this 
section,  until  after  the  final  determination  of  such  appeal." 
Code,  §  348. 

The  stipulation  contained  in  an  undertaking  given  on  appeal, 
to  the  effect  that  the  sureties  therein  will  pay  the  costs  awarded 
against  the  appellant  on  the  appeal,  and  the  amount  of  the  judg- 
ment, if  the  judgment  is  affirmed,  creates  a  liability  on  the  part 
of  such  sureties  only  after  an  affirmance  of  that  appeal  from  the 
judgment  existing  when  the  undertaking  was  executed ;  and 
where  there  is  an  interlocutory  order  of  affirmance  reserving 
leave  to  answer,  followed  by  new  pleadings  and  a  new  judgment 
on  the  new  issue,  the  sureties  are  not  liable  to  pay  the  amount 
of  such  new  judgment.  Poppenhusen  v.  Seeley,  3  Abb.  Ct.  App. 
615 ;  S.  C,  3  Keyes,  150,  affirming  41  Barb.  450. 

Section  3.  Stay  upon  order.  The  court  in  which  a  judgment 
is  recovered,  or  a  judge  of  such  court,  may,  instead  of  requiring 
an  undertaking  or  deposit  of  money  to  stay  proceedings  on  the 
judgment  pending  an  appeal,  order  a  stay  on  such  terms  as  to 
security  or  otherwise  as  may  be  just,  such  security,  however,  not 
to  exceed  the  amount  required  on  an  appeal  to  the  court  of  appeals. 
Code,  §  348. 

Whether  such  a  stay  will  be  ordered  on  an  appeal  from  the 
special  to  the  general  term  when  no  proper  undertaking  has  been 
filed  and  served,  rests  in  the  discretion  of  the  court.  Mills  v. 
Thurshy,  11  How.  129, 

And  whether,  when  such  stay  is  ordered,  security  shall  be 
required,  is  also  discretionary  with  the  court.  Polhamus  v. 
Moser,  7  Rob.  443.    If  the  appeal  is  evidently  brought  in  good 
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faith,  and  the  appellant  is  so  situated  that  there  is  no  danger  of 
loss  to  the  respondent  from  an  omission  to  require  security  pend- 
ing the  appeal,  the  stay  may  properly  be  ordered  without 
security.  But  in  no  other  case  should  the  appellant  be  excused 
from  furnishing  such  security.  lb. 

Section  4.  No  security  required  unless  to  stay  proceedings.  On 
an  appeal  to  the  general  term  from  a  judgment  of  the  special 
term,  no  security  is  required  to  render  the  appeal  eflfectual. 
Security  is  requisite  only  to  stay  proceedings  upon  the  judgment 
pending  the  appeal.  Oenter  y.  Fields,  2  Abb.  Ct.  App.  253 ;  S. 
C,  1  Keyes,  483 ;  KitcMng  v.  Diehl,  40  Barb.  433 ;  Mies  y. 
Batter  shall,  26  How.  93 ;  Parsons  v.  Suydam,  4  Abb.  134 ; 
Halsey  v.  Flint,  15'  id.  367.  And  where  security  to  stay  pro- 
ceedings pending  an  appeal  has  been  given,  and  the  sureties  in 
the  undertaking  have  since  become  insolvent,  an  omission  to  file 
further  security  in  obedience  to  an  order  of  the  court,  will  only 
operate  on  the  stay  of  proceedings  but  will  not  affect  the  appeal. 
Genter  v.  Fields,  2  Abb.  Ct.  App.  253  ;  S.  C,  1  Keyes,  483. 


ARTICLE   IV. 

PAPERS   OK   APPEAL. 

Section  1.  The  return.  It  is  the  duty  of  the  appellant  to 
cause  a  certified  copy  of  the  notice  of  appeal  and  of  the  judg- 
ment roll  to  be  transmitted  to  the  appellate  court  by  the  clerk 
with  whom  the  notice  of  appeal  is  filed ;  and  if  the  appellant 
fails  to  procure  such  return  within  twenty  days  after  his  appeal 
is  perfected,  the  respondent  may  have  the  return  transmitted  to 
the  court  above  and  recover  the  expense  as  a  disbursement  on 
the  appeal  in  case  the  judgment  appealed  from  be  in  whole  or  in 
part  aflirmed.     Code,  §  828.     See  ante,  pp.  276,  277. 

Section  2.  The  appeal  book.  On  an  appeal  to  the  general  term 
from  a  judgment  of  the  special  term,  the  appellant  must  furnish 
for  the  court  a  copy  of  the  judgment  roll,  together  with  a  state- 
ment showing  the  time  of  the  commencement  of  the  suit  and  of 
the  service  of  the  respective  pleadings,  the  names  of  the  original 
parties  in  full,  the  change  of  parties,  if  any  has  taken  place 
pending  the  suit,  to  which  must  be  added  the  opinion  of  the 
court  below,  or  an  alfidavit  that  no  opinion  in  writing  was  given, 
or,  if  given,  that  a  copy  could  not  be  procured.    Rule  50,  Sup.  Ct. 
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On  an  appeal  from  a  judgment  entered  on  the  report  of  a 
referee,  tlie  opinion  of  the  referee,  if  one  was  written,  should  be 
added  to  the  statement  above  mentioned.  Warren  v.  Vlarren, 
22  How.  142. 

Section  3.  Points.  Both  the  appellant  and  the  respondent 
must  prepare,  in  advance  of  the  hearing,  printed  copies  of  the 
points  on  which  each  intends  to  rely,  with  a  reference  to  the 
authorities  which,  he  intends  to  cite.  Eule  50,  Sup.  Ct.  Each 
party  must  prefix  to  his  points  a  concise  statement  of  the  facts  of 
the  case,  with  reference  to  the  folios,  and  if  this  statement  is  not 
furnished,  the  party  omitting  it  will  be  debarred  from  entering 
into  any  discussion  of  the  facts.     Eule  49,  Sup.  Ct. 

Section  4.  Case. 

a.  When  necessary.  A  case  is  never  necessary  to  obtain  a 
review  of  such  matters  as  appear  upon  the  face  of  the  judgment 
ToU.  Berger  v.  Dubernet,  7  Eob.  1 ;  CarraTier  v.  CarraJier,  42 
How.  458  ;  S.  C,  11  Abb.  JST.  S.  338 ;  1  Jones  &  Spencer,  502 ; 
RoMnson  v.  Hudson  River  Railroad  Co.,  3  Abb.  115.  And 
where  an  appeal  is  taken  from  a  judgment  entered  upon  the 
report  of  a  referee,  and  the  findings  of  fact  are  admitted,  and 
the  conclusions  of  law  only  are  disputed,  no  case  is  necessary, 
and  the  appeal  may  be  maintained  on  the  judgment  roll  and  the 
exceptions  taken  after  judgment.  People  v.  Contracting  Board, 
46  Barb.  254;  Ferguson  v.  Hamilton,  35  id.  427;  Bissell  v. 
Pearse,  21  How.  130  ;  Frost  v.  SmitTi,  7  Bosw.  108. 

Upon  an  appeal  to  the  general  term  from  a  judgment  entered 
upon  a  verdict,  no  questions  of  law  are  examined,  except  such 
as  are  raised  by  the  exceptions.  WrigTit  v.  Hunter,  46  N".  Y. 
(1  Sick.)  409 ;  Manley  v.  Insurance  Company  of  NortTi  America, 
1  Lans.  20.  Upon  such  an  appeal,  a  case  should  be  made  con- 
taining the  exceptions,  with  so  much  of  the  evidence  as  may  be 
material  to  raise  the  questions  presented  by  the  exceptions.  lb. ; 
Code,  §  264 ;  Eule  43,  Sup.  Ct.  Upon  an  appeal  from  a  judg- 
ment entered  after  a  trial  by  the  court,  either  party  desiring  a 
review  upon  questions  of  law  arising  upon  the  trial  must  make 
a  case  containing  exceptions  in  the  same  manner  as  on  a  trial  by 
a  jury.  Code,  §  268.  So,  either  party  desiring  a  review  upon 
the  evidence  appearing  on  a  trial  before  the  court  must  make  a 
case,  or  exceptions,  in  the  same  manner  as  upon  a  trial  by  jury, 
except  that  the  judge,  in  settling  the  case,  must  briefly  specify 
the  facts  found  by  him  and  his  conclusions  of  law.  lb.     See  Otis 
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V.  Spencer,  15  How.  425  ;  S.  C,  6  Abb.  127;  16  N.  Y.  (2  Smith) 
610 ;  Gonolly  v.  Conolly,  16  How.  224 ;  People  v.  Contracting 
Board,  46  Barb.  254.  A  decision  of  a  referee  may  be  excepted 
to  and  reviewed  in  the  like  manner  and  with  like  effect  in  all 
cases.    Code,  §  272.     See  Rule  41,  Sup.  Ct. 

5.  Case,  how  made  and  settled.  It  is  provided  by  rule  41  of 
the  supreme  court,  that  whenever  it  shall  be  intended  to  review, 
by  appeal  or  otherwise,  a  trial  by  a  jury,  by  the  court,  or  by 
referees,  a  case  or  exceptions,  or  a  case  containing  exceptions,  as 
may  be  proper  and  the  party  may  elect,  shall  be  prepared  by  the 
party  intending  to  make  the  motion,  or  to  review  the  trial,  and  a 
copy  thereof  shall  be  served  on  the  opposite  party  within  ten 
days  after  the  trial,  if  by  a  jury,  or  after  written  notice  of  the 
filing  of  the  decision  or  report,  if  the  trial  be  by  the  court,  or  by 
referees.  The  party  on  whom  the  case  is  served  may,  within  ten 
days  thereafter,  propose  amendments  thereto  and  serve  a  copy  on 
the  party  proposing  the  case  or  exceptions.  The  moving  party 
may  then,  within  the  four  days  following,  serve  the  opposite 
party  with  a  notice  that  the  case  or  exceptions,  with  the  proposed 
amendments,  will  be  submitted  for  settlement  to  the  justice  or 
referee  before  whom  the  cause  was  tried,  at  a  time  and  place 
specified  in  the  notice.  Rule  41,  Sup.  Ct.  The  time  fixed  for 
settling  the  case  must  be  specified  in  the  notice,  and  must  not  be 
less  than  four  nor  more  than  twenty  days  after  the  service  of  the 
notice.  lb.  The  appellant,  before  submitting  the  case  or  excep- 
tions to  the  judge  or  justice  for  settlement,  must  mark  upon  the 
several  amendments  his  proposed  allowance  or  disallowance 
thereof.  Rule  43.  The  justice  or  referee  must  thereupon  cor- 
rect and  settle  the  case  according  to  the  facts,  and  at  that  time 
find  on  such  other  questions  of  fact  as  may  be  required  by  either 
party,  and  be  material  to  the  issue.  Rule  41,  Sup.  Ct.  See  Yan 
Slylce  V.  Hyatt,  46  N.  Y.  (1  Sick.)  259  ;  Morgan  v.  Mulligan,  50 
N.  Y.  (5  Sick.)  665  ;  Lejler  v.  Meld,  47  N.  Y.  (2  Sick.)  407  ;  Beclc 
V.  Sheldon,  48  IST.  Y.  (3  Sick.)  865  ;  Hogers  v.  WJieeler,  52  IST.  Y. 
(7  Sick.)  262  ;  ante,  Vol.  3,  221,  327.  The  only  findings  that  the 
judge  or  referee  can  make  at  the  time  of  settling  the  case  or 
exceptions  are  in  addition  to  those  previously  found,  and  not  in 
contradiction  thereof.  Pendleton  v.  Hughes,  65  Barb.  136 ;  53 
N.  Y.  (8  Sick.)  626. 

The  lines  of  the  case  must  be  so  numbered  that  each  copy  will 
correspond.    Where  the  evidence  has  been  taken  by  a  steno- 
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graphic  reporter,  the  testimony  as  taken  by  him  may  be  inserted 
as  the  evidence  in  the  case,  subject  to  amendment  on  motion  of 
either  party,  on  the  settlement  of  the  case.  Rule  41,  Sup.  Ct. 
The  parties  may  agree  on  the  facts  proved  and  to  be  inserted  in 
the  case  instead  of  the  testimony,  on  the  approval  of  the  justice.  lb. 
As  to  settlement  of  the  case  by  a  referee,  see  ante,  Yol.  3,  325. 

c.  What  the  case  should  contain.  The  contents  of  the  case  on 
appeal  must  depend,  to  a  great  extent,  on  the  tribunal  in  which 
the  cause  vras  tried,  and  the  grounds  upon  which  the  appeal  is 
taken.  Thus,  a  party  may  desire  to  review  a  judgment  entered 
on  the  report  of  a  referee  on  either  of  the  following  grounds : 
1.  That  the  referee  erred  in  applying  the  law  to  the  facts  found ; 
3.  That  the  referee  erred  in  his  findings  of  fact  on  the  evidence 
given  on  the  hearing  ;  and  3.  That  the  referee  erred  in  admitting 
or  excluding  evidence  at  the  trial,  to  the  prejudice  of  the  unsuc- 
cessful party. 

If,  in  the  case  first  mentioned,  the  appellant  is  satisfied  with 
the  referee's  findings  of  fact,  and  desires  to  review  only  his  legal 
conclusions  on  such  facts,  the  case  should  contain  simply  an 
introductory  statement  of  the  proceedings  in  the  cause,  the 
notice  of  appeal,  and  the  judgment  record  containing  the 
referee' s  report  and  the  exceptions  filed  thereto.  Davie  v.  Yan 
Wie,  1  ISr.  Y.  Sup.  Ct.  (1  Pars.)  580.  The  case  need  not  and  should 
not  contain  the  evidence.  lb.  As  to  the  mode  of  taking  these 
exceptions  to  the  report  and  incorporating  them  in  the  case, 
see  ante,  Yol.  3,  317. 

This  practice  is  authorized  by  section  272  of  the  Code,  which 
provides  for  an  appeal  to  the  general  term  upon  the  report  of  a 
referee,  and  upon  exceptions  without  making  a  case  containing 
the  evidence. 

A  case  should  be  prepared  in  the  same  manner  where  a  party 
desires  to  review  the  legal  conclusions  of  a  judge  on  the  trial  of 
an  issue  of  fact  by  the  court,  where  the  moving  party  is  satisfied 
with  the  facts  found,  and  disputes  only  the  conclusions  of  law. 
Davie  v.  Van  Wie,  1  N.  Y.  Sup.  Ct.  (1  Pars.)  530.  By  the 
amendment  of  the  Code  in  1869,  it  is  provided  that  for  the  pur- 
poses of  an  appeal  from  a  judgment  rendered  on  the  report  of  a 
referee,  or  the  decision  of  a  judge  on  a  trial  without  a  jury,  it 
shall  not  be  necessary  to  insert  at  large  in  the  case  the  findings 
of  fact  or  the  conclusions  of  law  of  such  judge  or  referee,  or  the 
exceptions  thereto  filed ;  but  if  the  same  appear  as  part  of  the 
Vol.  lY.  — 39 
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judgment  roll  they  may  be  referred  to  and  used  on  the  argument 
of  the  appeal  with  the  same  effect  as  though  inserted  in  the  case. 
Code,  §  268. 

On  a  case  so  framed,  errors  occurring  in  the  course  of  the 
trial  would  not  of  course  be  presented  for  review,  as  they  would 
form  no  part  of  the  record.     Berger  v.  Duhernet,  7  Rob.  1. 

Where  the  party  desires  to  review  at  the  general  term  the 
findings  of  facts  of  a  referee,  the  case  should  contain  the  evidence 
from  which  such  findings  are  deduced,  and  if  evidence  was 
improperly  admitted  or  rejected  at  the  hearing,  the  exceptions 
taken  at  the  time  to  such  admission  or  rejection  should  be  set 
forth.  As  to  the  mode  of  putting  these  exceptions  in  form  for 
review,  see  ante,  Yol.  3,  325.  No  exceptions  to  the  referee's 
findings  of  fact  should  be  incorporated  in  the  case,  as  the  gen- 
eral term  will  review  the  facts  upon  the  evidence  without  excep- 
tions. See  ante,  Vol.  3,  329.  If  the  findings  of  facts  are  deemed 
omissive  in  some  important  particulars,  the  moving  party  should 
proceed  to  obtain  the  omitted  findings  in  the  manner  pointed  out 
in  the  preceding  volume.     See  ante,  Vol.  3,  327. 

The  case  should  be  similarly  framed  when  the  moving  party 
desires  to  obtain  a  review  of  the  decision  of  the  court  on  ques- 
tions of  fact  after  a  trial  without  a  jury.  See  ante,  Vol.  3,  321, 
225. 

When  an  appeal  is  based  on  the  ground  of  the  improper  rejec- 
tion of  competent  testimony,  the  case  must  clearly  show  that 
there  was  an  offer  of  the  testimony  on  the  part  of  the  appellant, 
an  objection  on  the  part  of  the  respondent,  an  allowance  of  the 
objection  and  an  exception  thereto.   Carey  v.  Carey,  4  Daly,  370. 

On  an  appeal  from  a  judgment  entered  on  a  verdict  after  a 
trial  by  jury,  the  only  matters  which  can  be  reviewed  at  the 
general  term  are  the  questions  of  law  arising  on  the  rulings  of 
the  judge  during  the  trial  of  the  cause.  See  Wrighty.  Hunter,  46 
N.  Y.  (1  Sick.)  409.  The  mode  of  taking  objections  and  excep- 
tions to  these  rulings  has  been  already  pointed  out.  See  ante, 
Vol.  3,  202.  The  case  on  the  appeal  should  contain  the  excep- 
tions taken  on  the  trial,  together  with  so  much  of  the  evidence  as 
may  be  necessary  to  raise  the  questions  of  law,  and  no  more. 
See  Rule  43,  Sup.  Ct.  It  is  the  duty  of  the  justice  on  the 
settlement  of  the  case  to  strike  out  all  the  evidence  and  other 
matters  which  have  not  been  necessarily  inserted.  lb.  When 
the  evidence  has  been  taken  by  a  stenographic  reporter,  the 
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testimony  as  taken  by  him  may  be  inserted  as  the  evidence  in 
the  case,  subject  to  amendment  on  motion  of  either  party,  on  the 
settlement  of  the  case  ;  or  the  parties  may  agree  on  the  facts 
proved  and  insert  them  in  the  case,  instead  of  the  testimony, 
when  done  v?ith  the  approval  of  the  justice.    Rule  41,  Sup.  Ct. 

A  case  should  not  contain  any  questions  which  were  with- 
drawn, or  Jo  which  no  exceptions  were  taken,  nor  those  in  which 
the  answers  were  excluded  without  objection,  nor  exceptions  of 
the  successful  party,  nor  any  evidence  not  bearing  on  questions 
raised  by  the  exceptions  of  the  losing  party,  unless  such  evi- 
dence is  necessary  to  show  an  error  in  a  finding  of  fact.  Hoffman 
V.  Mtna  Fire  Insurance  Co.,  19  Abb.  325;  S.  C,  1  Rob.  501 ; 
DeGroot  v.  Fulton  Fire  Ins.  Co.,  4  id.  504. 

For  forms  of  cases,  with  or  without  exceptions,  see  ante,  Vol. 
3,  331,  424. 

d.  Case,  wTien  deemed  settled.  A  party  will  be  deemed  to  have 
waived  his  right  to  make  a  case  by  omitting  to  prepare  and 
serve  it  within  the  time  fixed  by  the  rules  of  the  court ;  and 
when  a  case  is  made  and  the  parties  omit,  within  the  time  fixed 
by  the  rules,  the  one  party  to  propose  amendments,  and  the 
other  to  notify  an  appearance  before  the  justice  or  referee,  the 
former  will  be  deemed  to  have  agreed  to  the  case  as  proposed, 
and  the  latter  to  have  agreed  to  the  amendments  as  proposed. 
Rule  42,  Sup  Ct. 

e.  When  filed.  A  case  must  be  filed  with  the  clerk  within  ten 
days  after  its  settlement  or  it  will  be  deemed  abandoned,  unless 
the  time  is  extended  by  a  justice.  Rule  44,  Sup.  Ct.  See  ante, 
Vol.  3,  326,  433. 

f.  Effect  of  omitting  to  maTce,  serve  or  file  a  case.  The  only 
effect  of  omitting  to  make  a  case  is  to  leave  the  party  to  argue 
his  appeal  on  the  judgment  roll  alone.  Berger  v.  Dubernet,  7 
Rob.  1 ;  Oarraher  v.  CarraJier,  11  Abb.  N.  S.  338  ;  S.  C,  42 
How.  458  ;  1  Jones  &  Spencer,  502 ;  Brown  v.  Hardie,  5  Rob. 
678  ;  Rankin  v.  Pine,  4  Abb.  309  ;  Phelps  v.  Swan,  2  Sweeny, 
696  ;  SoHnson  v.  Hudson  Piver  P.  P.  Co.,  3  Abb.  115;  S.  C., 
1  Hilt.  144 ;  Conolly  v.  Conolly,  16  How.  224.  The  appellant 
may  still  print  and  serve  the  papers  intended  to  be  used  on 
the  hearing  of  the  appeal  as  required  by  rules  49  and  50  of 
the  supreme  court,  and  on  the  hearing,  raise  such  questions 
as  appear  upon  the  face  of  the  judgment  roll,  and  which  might 
formerly  have  been  raised  on  a  writ  of  error.  lb. 
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Whenever  the  appellant  fails  to  serve  his  case,  or  to  have  it 
settled,  or  filed,  within  the  time  prescribed  by  the  rules  of  the 
court,  the  respondent  should  apply,  on  notice,  to  the  special 
term,  to  have  the  case  declared  abandoned.  Qarraher  v.  Carra- 
her,  11  Abb.  N".  S.  338;  S.  C,  42  How.  458  ;  1  Jones  &  Spencer, 
502.  When  the  application  is  based  on  the  fact  that  the  case 
has  not  been  filed,  an  aflSdavit  should  be  made  shewing  the 
time  of  the  settlement  of  the  case,  that  more  than  ten  days  have 
elapsed  from  the  time  of  such  settlement,  or  from  the  expiration 
of  the  time  to  which  it  has  been  extended,  and  that  no  case  or 
exceptions  has  been  filed.  Rule  44,  Sup.  Ct.  This  application 
may  be  ex  parte.  lb. ;  Phelps  v.  Swan,  2  Sweeny,  696.  An 
order  may  be  granted  and  entered  on  this  afiidavit,  declaring 
the  case  or  exceptions  abandoned,  and  the  respondent  may  pro- 
ceed thereafter  as  if  no  case  or  exceptions  had  been  made.  lb. 

Rule  44  of  the  supreme  court,  above  cited,  seems  to  provide 
for  the  mere  filing  of  the  afiidavit,  and  the  entry  of  an  ex  parte 
order  thereon  without  application  to  a  judge  at  chambers,  in  the 
manner  of  the  entry  of  a  common  rule  under  the  former  prac- 
tice ;  but  it  may  be  doubted  if  under  the  present  practice  an 
order  may  be  entered  without  a  previous  application  to  the  court. 
Bishop  V.  Bishop,  7  Rob.  194.  See  ante.  Vol.  2,  603.  But  in 
all  cases  where  a  common  rule  might  have  been  entered  under 
the  old  practice,  an  order  wiU  be  granted  as  of  course,  on  an 
application  under  the  Code.  Notice  of  the  entry  of  an  ex  parte 
drder  declaring  the  case  or  exceptions  abandoned  should  be 
served  on  the  adverse  party,  who  may  thereupon  apply  to  the 
special  term  for  relief,  and  the  question  whether  he  shall  have  it 
or  not  will  there  be  disposed  of  on  a  hearing  of  the  parties. 
Phelps  V.  Swan,  2  Sweeny,  696.  On  such  an  application,  the 
court  may,  under  the  provisions  of  sections  174,  405  of  the  Code, 
allow  a  case  or  exceptions  to  be  filed  nunc  pro  tunc.  Strong  v. 
Hardenburgh,  25  How.  438  ;  Sheldon  v.  Wood,  14  id.  18 ;  S.  C,  6 
Duer,  679  ;  Bortle  v.  Mellen,  14  Abb.  228.    See  ante,  Vol.  3,  320. 

Section  5.  Printing.  The  cases  and  points,  and  all  other 
papers  furnished  to  the  court  at  a  general  term,  in  calendar 
causes,  must  be  printed  on  white  writing  paper,  with  a  margin 
on  the  outer  edge  of  the  leaf  not  less  than  one  and  a  half  inch 
wide.  The  printed  page,  exclusive  of  any  marginal  note  or 
reference,  must  be  seven  inches  long  and  three  and  a  half  inches 
wide.     The  folio,  numbering  from  the  commencement  to  the  end 
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of  the  papers,  must  be  printed  on  the  outer  margin  of  the  page. 
Rule  52,  Sup.  Ct.  See  Rule  50,  Sup.  Ct.  Papers  not  so  printed 
will  not  be  deemed  before  the  court.  Wheeler  v.  Falconer,  7  Rob. 
45  ;  Townsend  v.  Wheeler,  4  Wend.  196. 

Section  6.  Serving  papers.  By  the  forty-ninth  general  rule  of 
the  supreme  court,  the  appellant,  on  an  appeal  from  the  special 
to  the  general  term,  must  furnish  a  copy  of  the  pleadings  when 
the  question  arises  on  them,  a  copy  of  the  special  verdict,  return, 
or  other  papers  on  which  the  question  arises,  and  serve  a  copy 
on  the  opposite  party,  except  upon  trial  of  an  issue  of  law,  at 
least  eight  days  before  the  time  the  matter  may  be  noticed  for 
argument. 

By  the  fiftieth  rule  of  the  supreme  court,  the  appellant  is 
required  to  furnish  to  the  court  a  copy  of  the  judgment  roll, 
together  with  a  case  stating  the  time  of  the  commencement  of  the 
suit,  the  service  of  the  respective  pleadings,  the  names  of  the 
original  parties,  the  changes  of  parties,  and  any  opinion  given 
by  the  court  below,  or  an  affidavit  showing  either  that  no  written 
opinion  was  given,  or  that  a  copy  could  not  be  procured.  He 
must  also  furnish  a  printed  copy  of  the  points  on  which  he 
intends  to  rely,  with  a  reference  to  the  authorities  which  he 
intends  to  cite ;  and  he  must  also  serve  on  the  adverse  party 
three  printed  copies  of  said  papers,  at  least  eight  days  before 
the  first  day  of  the  term.  Each  party  must  serve  on  the  adverse 
party  a  printed  copy  of  his  points  and  authorities.  In  case  the 
appellant  neglects  to  furnish  to  the  adverse  party  the  said  num- 
ber of  copies  of  the  papers,  the  latter  is  entitled  to  move  on  affi- 
davit and  notice  of  motion,  for  the  earliest  practical  day  of  the 
term  for  hearing  non-enumerated  motions,  that  the  cause  be 
stricken  from  the  calendar  (whichever  party  may  have  noticed  it 
for  argument),  and  that  judgment  be  rendered  in  his  favor. 
Rule  50,  Sup.  Ct.  See  Berger  v.  Duhernet,  7  Rob.  1.  As  has 
been  previously  shown,  the  failure  to  make  and  serve  a  case 
does  not  preclude  an  appeal  on  the  judgment  roll  if  the  appel- 
lant prints  and  serves,  in  due  season,  the  other  appeal  papers 
required  by  rules  49  and  50  of  the  supreme  court.     Ante,  p.  307 

The  proceedings  on  the  part  of  the  respondent  are  as  follows : 
On  the  failure  of  the  appellant  to  serve  his  case,  or  to  have  it 
settled  or  filed  within  the  time  prescribed  by  the  rules,  the 
respondent  should  apply,  on  notice,  to  the  special  term,  to  have 
the  case  declared  abandoned.     See  ante,  p.  307. 
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If  the  appellant  neglects  to  print  and  serve  such  papers  as  he 
is  still  entitled  to  use  on  the  appeal  at  least  eight  days  before  the 
commencement  of  the  general  term  sitting  after  the  entry  of  the 
order  made  by  the  special  term  declaring  the  case  abandoned, 
the  respondent  should  then  apply  for  an  order  to  put  the  case 
on  the  general  term  calendar,  and,  having  placed  the  cause  on 
the  calendar,  should  notice  a  motion  for  the  earliest  motion  day 
in  term  for  an  order  that  the  cause  be  stricken  from  the  calendar, 
and  that  judgment  of  affirmance  be  rendered  in  his  favor. 

This  motion  must  be  founded  on  the  order  of  the  special  term 
declaring  the  case  abandoned,  and  on  an  affidavit  showing  that, 
since  the  entry  of  the  last-named  order,  a  reasonable  time  has 
elapsed  to  procure  the  printing  of  the  appeal  papers  which  the 
appellant  is  still  entitled  to  use,  and  that  no  printed  copies 
thereof  have  been  served  as  required  by  the  rules.  CarraJier  v. 
CarraJier,  11  Abb.  N.  S.  338;  S.  C,  42  How.  458;  1  Jones  & 
Spencer,  503. 

ARTICLE  V. 

THE   AKGITMENT. 

Section  1.  Notice  of,  when  and  how  given.  Appeals  from  the 
special  to  the  general  term  are  enumerated  motions.  Rule  47, 
Sup.  Ct.  They  must,  therefore,  be  noticed  for  the  first  day  of 
the  term.  Rule  49,  Sup.  Ct.  Either  party  may  notice  the  cause 
for  argument.  lb.  This  notice  must  be  given  at  least  eight  days 
before  the  commencement  of  the  term.    Rule  46,  Sup.  Ct. 

In  the  fourth  department,  parties  desiring  to  have  a  case  heard 
as  a  preferred  case  must  specify  in  the  notice  of  argument  to  the 
opposing  party  that  the  cause  is  claimed  to  be  a  preferred  cause, 
and  must  briefly  state  the  ground  on  which  the  preference  is 
claimed. 

Notice  of  argv/ment. 

COURT. 


John  Doe,  plaintiflFand  respondent, 

agst. 

Eichard  Roe,  defendant  and  appellant. 


Sir  :  The  appeal  from  the  judgment  of  the  special  term  herein 
will  be  brought  to  argument  before  this  court  at  the  next  gene- 
ral term  thereof,  to  be  held  at  the  court-house,  in  the 
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of  ,  on  the  day  of  ,  187    ,  at  the  opening  of  the 

court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard. 
Dated  the  day  of  ,  187    .  " 

Yours,  etc., 

James  M.  Dudley, 

Attorney  for  defendant. 
To  HoEAOE  E.  Smith,  Esq., 

Attorney  for  plaintiff. 

Due  and  personal  service  of  a  notice,  of  which  the  above  is  a 
copy,  is  admitted  this  day  of  ,  187    . 

Horace  E.  Smith, 

Attorney  for  plaintiff. 

When  the  cause  is  noticed  by  the  respondent,  add  to  the  above, 
"and  a  motion  made  to  dismiss  the  same." 

Section  2.  Note  of  issue.  Notes  of  issue  for  the  general  term 
must  be  filed  eight  days  before  the  commencement  of  the  court 
for  which  the  cause  is  noticed.  Rule  48,  Sup.  Ct.  A  note 
of  issue  must  be  filed  to  authorize  the  clerk  to  place  the  cause 
upon  the  calendar. 

In  the  fourth  judicial  department  parties  desiring  to  have 
cases  heard  as  preferred  cases  must,  in  the  note  of  issue,  notify 
the  clerk  that  it  is  preferred,  and  the  class  to  which  it  belongs. 
See  rule  3d  of  the  fourth  department,  adopted  June  8,  1870. 

Note  of  issue. 
"supeeme"  coukt. 

John  Doe,  plaintiff  and  respondent,    1  Atfyfor 

agst.  y  Date  of  issue  ,18 

Richard  Eoe,  defendant  and  appellant.   1  Atf  V  for 

Section  3.  Placing  cause  upon  the  calendar.  From  the  notes 
of  issue  filed,  the  clerk  makes  up  the  general  term  calendar,  and 
has  it  printed  for  the  use  of  the  court.  Appeals  are  placed  on 
the  calendar  according  to  the  date  of  the  service  of  the  notice  of 
appeal.  Cases  entitled  to  preference  are  placed  on  a  separate 
calendar.     See  Rule  48,  Sup.  Ct. 

Section  4..  Argument,  where  heard.  The  Code  provides  that 
appeals  in  the  supreme  court  must  be  heard  at  a  general  term, 
either  in  the  district  embracing  the  county  where  the  judgment 
appealed  from  was  entered,  or  in  a  county  adjoining  that  county, 
except  that  where  the  judgment  was  entered  in  the  city  and 
county  of  New  York,  the  appeal  must  be  heard  in  the  first  dis- 
trict.   Code,  §  346. 


312      APPEALS,  ETC.,  TO  THE  GENERAL  TERM. 

Delivery  of  papers  to  court  and  counsel  —  Hearing  counsel. 

By  an  act  of  the  legislature  passed  in  pursuance  of  section  7 
of  article  6  of  the  constitution  of  this  State,  it  is  provided  that 
"  all  appeals  and  other  matters  proper  to  be  brought  before  any 
general  term  shall  be  heard  and  determined  in  the  department 
in  which  the  judgment  or  order  appealed  from  shall  be  entered, 
or  in  which  the  matter  brought  up  arose,  unless  two  of  the  gen- 
eral term  justices  in  such  department  shall  be  incapable  of  sit- 
ting on  the  appeal  or  acting  in  the  matter,  in  which  case  the 
appeal  or  other  matter  shall  be  ordered  to  be  heard  in  some  other 
department,  and  in  that  case  such  appeal  or  other  matter  shall 
be  heard  in  the  department  to  which  the  same  shall  have  been 
ordered  as  aforesaid."     Laws  of  1870,  ch.  408,  §  10. 

By  the  fifth  section  of  the  same  act,  it  is  provided  that  "aU 
laws  relating  to  general  terms  as  now  organized  within  judicial 
districts,  and  to  the  hearing  of  appeals  from  judgments  pro- 
nounced and  orders  made  within  such  districts,  if  not  inconsist- 
ent with  the  constitution  or  this  act,  shall  apply,  so  far  as  the 
same  are  applicable,  to  judgments  pronounced  and  orders  made 
within  the  judicial  departments,  and  to  the  general  terms  insti- 
tuted by  this  act.' ' 

Section  5.  Delivery  of  papers  to  court  and  counsel.  At  the 
■commencement  of  the  argument,  the  appellant  must  furnish  a 
printed  copy  of  the  appeal  book  to  each  of  the  judges,  together 
with  a  printed  copy  of  the  points  on  which  he  intends  to  rely, 
with  a  reference  to  the  authorities  which  he  intends  to  cite.  Each 
party  should  serve  upon  the  other  a  copy  of  his  points  and 
authorities.     Rule  50,  Sup.  Ct. 

Section  6.  Hearing  counsel.  But  one  counsel  on  each  side 
will  be  heard,  and  then  only  for  one  hour  each,  except  when  the 
court  shall  otherwise  order.     Rule  58,  Sup.  Ct. 

The  appellant  opens  the  case,  and  the  respondent  answers,  and 
if  the  appellant  did  not  exhaust  his  hour  in  the  opening,  or  if 
permitted  by  the  court,  he  is  entitled  to  be  heard  in  reply.  The 
time  occupied  in  the  argument  of  a  cause  is  entirely  a  matter  of 
discretion,  and  the  court  will  be  governed  by  the  circumstances 
of  the  case. 
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ARTICLE  VI. 

DISMISSAL   OB  APPEAL. 

Section  1.  When  ap;^eal  will  be  dismissed.  Where  the  appel- 
lant has  faUed  to  make  a  case  or  exceptions,  or  to  file  or  serve 
them  within  the  time  fixed  by  the  rules  of  the  court,  and  the 
respondent  has  obtained  an  order  from  the  special  term  declar- 
ing the  case  abandoned,  the  general  term,  on  a  subsequent 
motion  to  dismiss,  founded  in  part  upon  the  order  of  the  special 
term,  may  determine  that  the  record  without  a  case  or  a  case  and 
exceptions  presents  no  question  which  is  the  subject  of  an 
appeal,  and  may  consequently  dismiss  the  appeal.  This  may  be 
done  whenever,  upon  the  production  and  submission  of  the 
record,  it  clearly  appears  that  the  decision  below  is  not  appeal- 
able. CarraherY.  Qarralier,  11  Abb.  '^.  S.  338  ;  S.  C,  42  How. 
458 ;  1  Jones  &  Spencer,  503 ;  Phelps  v.  Swan,  2  Sweeny,  696. 
A  motion  to  aismiss  an  appeal  may  perhaps  also  be  granted 
where  the  appellant  concedes  that  having  lost  his  right  to  make 
a  case  and  exceptions,  he  has  no  questions  left  for  the  considera- 
tion of  the  court.  But  a  motion  to  dismiss  an  appeal,  on  the 
ground  that  the  appellant  has  failed  to  make  and  serve  a  case, 
will  be  denied  if  the  appellant  objects  and  insists  upon  his  right 
to  be  heard  upon  the  judgment  roll.  lb.  ;  Berger  v.  Dubernet, 
7  Eob.  i ;  Brown  v.  Hardie,  5  id.  678 ;  RoMnson  v.  Hudson 
River  R.  R.  Co.,  3  Abb.  115. 

An  appeal  cannot  be  dismissed  merely  because  the  appellant 
has  failed  to  file  an  undertaking  with  his  notice  of  appeal. 
KitcMng  v.  DieM,  40  Barb.  433  ;  Niles  v.  Battershall,  26  How. 
93  ;  S.  C,  18  Abb.  161.  Nor  can  it  be  dismissed  for  a  neglect  or 
refusal  to  comply  with  an  order  to  renew  an  undertaking  on  the 
insolvency  of  the  sureties  in  the  original  instrument.  The  pen- 
alty of  a  dismissal  of  the  appeal  in  case  of  neglect  to  execute  the 
new  undertaking,  in  pursuance  of  the  order  prescribed  by  section 
335  of  the  Code,  applies  only  to  appeals  to  the  court  of  appeals. 
QenUr  v.  Fields,  2  Abb.  Ct.  App.  253  ;  S.  C,  1  Keyes,  483. 

Section  2.  Motion  to  dismiss,  where   heard..  The  motion  to 
dismiss  an  appeal  is  properly  made  at  the  general  term.  Phelps 
V.  Swan,  2  Sweeny,  696  ;  Bradley  v.  Van  Zandt,  3  Code  E.  217 ; 
People  V.  Murphy,  1  Daly,  462. 
Vol.  IV.  —  40 
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Rules  governing  the  decision  of  the  court  on  appeal. 

ARTICLE   VII. 

ETJLES   GOVERNING  THE   DECISIOK  OF  THE  COUET    ON  APPEAL. 

Section  1.  When  judgmen.t  will  not  be  rpyersed.  A  judgment 
which  is  proper  upon  the  facts  found  by  the  court  or  referee 
will  not  be  reversed  for  the  reason  that  the  judgment  was 
rendered  on  inaccurate  conclusions  of  law.  /ScoU  v.  Pilkington, 
15  Abb.  280.    See,  also,  ante,  240. 

A  judgment  entered  upon  the  decision  of  a  judge  without  a 
jury  wil3  not,  as  a  general  rule,  be  reversed  for  an  alleged  error 
in  the  findings  of  fact,  where  such  findings  were  based  upon  con- 
flicting evidence.  Foote  v.  Roberts,  7  Rob.  17  ;  Bitter  v.  Gnsh- 
man,  35  How.  284  ;  S.  C,  7  Rob.  294.  The  decision  of  a  judge 
on  a  question  of  fact  will  be  deemed  conclusive,  if  there  is  any 
evidence  to  sustain  it,  unless  it  is  so  clearly  against  the  weight 
of  evidence  that  a  verdict  by  a  jury  under  similar  circumstances 
would  be  set  aside.     See  ante,  Yol.  3,  217.   ^if-Mf'  AJ* 

The  same  rules  apply  to  judgments  entered  on  the  report  of 
referees.     See  ante,  Yol.  3,  314. 

Section  2.  When  judgment  should  he  reversed.  The  general 
term  has  power,  and  it  is  its  duty,  to  pass  upon  the  weight 
of  conflicting  evidence,  and  to  examine  findings  of  fact  based 
thereon  ;  and  if  the  result  is  a  conviction  that  such  findings  were 
not  in  accordance  with  truth,  to  reverse  the  judgment  for  error 
of  fact,  and  direct  a  new  trial.  Finch  v.  Parker,  49  N.  T.  (4 
Sick.)  1.  The  court  will  reverse  a  judgment  for  error  of  fact 
when  it  is  clearly  against  the  weight  of  evidence,  although  there 
may  be  some  evidence  to  support  it.  Thompson  v.  Menck,  22 
How.  431 ;  Smith  v.  JEtna  Life  Ins.  Co.,  49  JST.  Y..(4  Sick.)  211 ; 
Hartman  v.  Proudfit,  6  Bosw.  191 ;  Townsend  Manufacturing 
Co.  V.  Foster,  51  Barb.  346 ;  Eldridge  v.  Reed,  2  Sweeny,  155. 
And  a  judgment  entered  on  the  report  of  a  referee  will,  in  all 
cases,  be  reversed  when  it  is  contrary  to  clear  and  undisputed 
evidence.  Smith  v.  Schanck,  18  Barb.  344  ;  Butler  v.  Truslow, 
m  id.  293  ;  FordhamY.  Smith,  46  N.  Y.  (1  Sick.)  683.  See  ante, 
Yol.  3,  314. 

Section  3.  Judgment  may  he  reversed  as  to  some  and  affirmed 
as  to  others.  It  is  both  within  the  power  and  the  duty  of  the 
general  term,  where  the  facts  established  require  it,  to  reverse  a 
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judgment  as  to  one  or  more  of  several  joint  defendants,  and  to 
affirm  it  as  to  others.  Hublell  y.  Meigs,  50  N.  Y.  (5  Sick.)  480 ; 
Bullis  V.  Montgomery,  id.  352 ;  Mcintosh  v.  Ensign,  28  N.  Y. 
(1  Tiff.)  169.    See  ante.  Vol.  3,  635  ;  Code,  §  330. 

Section  4.  New  trial  ordered  on  reTcrsal.  Tlie  general  term, 
on  reversing  a  judgment,  cannot  render  judgment  in  favor  of  the 
appellant  but  must  order  a  new  trial.  Meyer  v.  City  of  Louis- 
ville, 26  Barb.  609  ;  S.  C,  7  Abb.  6. 


ARTICLE  VIII. 

RE-ARGUMENT. 

Section  1.  Wlien  re-argument  will  be  ordered.  It  is  only  in 
rare  instances  that  a  re-argument  will  be  allowed  at  general  term ; 
and  except  in  extraordinary  cases,  re-arguments  are  confined  to 
courts  of  last  resort,  and  are  allowed  there  only  because  there  is 
no  other  remedy  for  an  oversight  or  mistake.  It  is  only  upon 
some  acknowledgment  of  error  by  an  inferior  court  that  the  same 
court  should  tolerate  a  re-argument.  Newell  v.  Wheeler,  2  Abb. 
N.  S.  134 ;  S.  C,  4  Rob.  190  ;  Rector,  etc.,  of  Trinity  Church  v. 
Higgins,  id.  372  ;  McOarry  v.  Board  of  Supervisors,  1  Sweeny, 
217 ;  Smith  v.  Miller,  6  Abb.  N.  S.  234 ;  S.  C,  6  Rob.  413  ;  Msher 
v.  Merwin,  25  How.  284. 

ARTICLE  IX. 

ENTBT  OE   JUDGMENT. 

Section  1.  Where  judgment  of  general  term  should  be  entered 
and  enforced.  Judgment  upon  an  appeal  to  the  general  term 
should,  be  entered  and  docketed  with  the  clerk,  in  whose  office 
the  judgment  roll  is  filed.  Code,  §  347.  When  the  appeal  is 
heard  in  a  county  other  than  that  in  which  the  judgment  roll 
is  filed,  the  judgment  on  the  appeal  should  be  certified  to  the 
clerk  with  whom  the  roll  is  filed,  to  be  there  entered  and  dock- 
eted, lb. ;  Andrews  v.  Burant,  6  How.  191 ;  S.  C,  1  Code  R. 
F.  S.  410. 

Section  2.  Form  and  contents  of  judgment  of  affirmance.  On 
an  appeal  to  the  general  term  from  a  judgment  of  the  special 
term,  no  new  judgment  should  be  entered  on  the  affirmance  of 
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the  judgment  below.  A  simple  judgment  of  affirmance,  with 
the  award  of  the  costs  of  the  appeal,  should  be  attached  to  the 
original  judgment  roll.  Eno  v.  CrooJce,  6  How.  462 ;  Be  Agreda 
V.  Mantel,  1  Abb.  130  ;  Beardsley  Scythe  Co.  v.  Foster,  34  How. 
97;  S.  C,  36  JST.  Y.  (9  Tiflf.)  561;  3  Trans.  App.  215;  Beers  y. 
Hendrickson,  45  N".  Y.  (6  Hand)  665  ;  Halsey  v.  Flint,  15  Abb. 
367.  It  is  improper  to  include  in  the  judgment  of  the  appellate 
court  either  the  original  judgment  or  the  accrued  interest  thereon, 
lb.     See  Buck  v.  City  of  Lockport,  43  How.  283. 

Judgment  of  affirmance. 
( Title  of  the  cause. )  {Caption. ) 

The  appeal  of  the  defendant  from  the  judgment  entered  in  this 
action  on  the  day  of  ,  18    ,  having  been  brought  to  a 

hearing  at  the  general  term,  it  is  now,  on  motion  of  ,  counsel 

for  the  respondent,  after  hearing  ,  counsel  for  the  appellant, 

adjudged  that  the  said  judgment  be  in  all  things  affirmed,  and 
that  the  respondent  recover  of  the  appellant  ,  costs 

of  the  appeal. 

Section  3.  Form  and  contents  of  judgment  of  reversal.     The 

form  of  a  judgment  of  reversal  is,  so  far  as  the  recitals  are  con- 
cerned, substantially  the  same  as  on  a  judgment  of  affirmance. 
The  judgment  must,  however,  direct  a  new  trial.  See  §  4,  ante, 
315. 

Judgment  of  reversal. 
{Title  of  the  cause.)  {Caption.) 

{As  in  preceding  form  to  the  word  adjudged.)  That  the  said 
judgment  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
abide  the  event  {or  to  the  appellant). 

Section  i.   Form  of  judgment  of  affirmance  and  reversal. 

Where  the  judgment  of  the  special  term  is  affirmed  as  to  some 
of  the  defendants  and  reversed  as  to  others,  the  judgment  of  the 
general  term  will  be  in  form  a  combination  of  the  two  preceding 
judgments.  See  ante,  p.  314.  The  recitals  of  the  judgment  of 
the  general  term  will  be  the  same  as  in  the  preceding  forms. 

Judgment  of  affirmance  as  to  some  and  reversal  as  to  other 

defendants. 
{Title  of  the  cause.)  {Caption.) 

(^As  in  preceding  forms  to  the  word  adjudged.)  That  the 
said  judgment  be  affirmed  as  to  the  respondents,  and  , 

and  that  the  said  recover  of  the  appellant  the  costs 
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of  the  appeal ;  that  as  to  the'  said  judgment  be  reversed 

and  a  new  trial  ordered,  with  costs  (to  abide  the  event). 


ARTICLE   X. 

ABATEMENT   OF  APPEAL. 

Section  1.  Effect  of  death  of  party.  Where  an  appeal  has 
been  brought  to  argument,  heard,  and  submitted  to  the  court 
for  determination,  and  the  appellant  dies  before  judgment  is 
actually  rendered,  the  court  may  award  judgment  as  of  the  day 
on  which  the  cause  was  in  fact  submitted  to  them,  or  of  any 
subsequent  day  before  the  death  of  the  appellant.  Beach  v. 
Gregory,  2  Abb.  203  ;  S.  C.  affirmed,  1  Hilt.  201 ;  3  Abb.  78  ; 
Be  Agreda  v.  Mantel,  1  id.  130 ;  Holmes  v.  Honie,  8  How. 
383.  Judgment  upon  appeal  cannot  be  rendered  as  of  a  day 
subsequent  to  the  death  of  a  party  appellant  or  respondent.  lb. 

Where  a  nbtice  of  appeal  from  a  judgment  in  favor  of  a  sole 
defendant  is  served,  and  the  respondent  dies  before  any  further 
proceedings  are  had,  the  appeal  does  not  abate  but  the  represen- 
tatives of  the  deceased  defendant  may  have  themselves  made 
parties  to  the  appeal  in  the  manner  provided  by  section  121  of  the 
Code.  Bchuschard  v.  Heimer,  1  Daly,  459  ;  S.  C,  28.How.  514. 
See  ante,  Vol.  1,  155. 

Where  an  intestate,  being  a  non-resident,  dies  out  of  the  State, 
leaving  no  assets  therein,  and  an  appeal  from  a  judgment  against 
him  is  pending  in  the  supreme  court  or  in  the  court  of  appeals, 
the  court  in  which  the  appeal  is  pending  may  order  an  affirmance 
of  the  judgment,  with  costs,  unless  the  attorney  for  the  intes- 
tate on  the  appeal  procure  a  revival  of  the  action  within  six 
months  after  notice  to  perfect  the  appeal,  by  the  substitution  of 
a  representative  of  the  intestate  in  the  action.     Code,  §  121. 


CHAPTER  V. 

APPEALS  FKOM  OEDBES  TO  GBNBEAL  TEEM. 
ARTICLE  I. 

FEOM  WHAT  OKDEKS  AK  APPEAL  LIES  TO  THE   GENEKAL  TEEM. 

Section  1.  Orders^  when  and  where  made.  An  appeal  may  be 
taken  in  the  supreme  court,  the  superior  court  of  the  city  of  New 
York,  the  superior  court  of  the  city  of  Buffalo,  and  the  court  of 
common  pleas  in  the  city  and  county  of  New  York,  to  the 
general  term  from  an  order  made  at  a  special  term  by  a  single 
judge  of  the  same  court,  or  a  county,  or  a  special  county  judge, 
or  by  a  recorder,  or  by  any  recorder' s  court  of  any  city,  in  any 
stage  of  the  action,  including  proceedings  supplementary  to 
execution,  in  the  following  cases : 

1.  When  the  order  grants  or  refuses,  continues  or  modifies  a 
provisional  remedy. 

2.  When  it  grants  or  refuses  a  new  trial,  or  when  it  sustains 
or  overrules  a  demurrer. 

3.  When  it  involves  the  merits  of  the  action,  or  some  part 
thereof,  or  affects  a  substantial  right. 

4.  When  the  order  in  effect  determines  the  action  and  prevents 
a  judgment  from  which  an  appeal  may  be  taken. 

5.  When  the  order  is  made  upon  a  summary  application  in 
an  action  after  judgment  and  affects  a  substantial  right.  Code, 
§  349  ;  Laws  of  1857,  ch.  361,  §  3. 

The  orders  above  specified  include  orders  made  out  of  court 
upon  notice,  and  entered  with  the  clerk.     Code,  §  350. 

An  appeal  may  also  be  taken  to  the  general  term  of  the  city 
«:  court  of  Brooklyn  from  an  order  made  at  a  special  term,  or  by 
a  single  judge  of  said  court,  and  the  cases  provided  by  section 
299  of  the  Code ;  and  all  the  provisions  of  chapter  4  of  title 
11  of  the  Code  are  applicable  to  appeals  so  taken.  Laws  of  1871, 
ch.  282,  §  3. 

An  appeal  may  be  taken  to  the  general  term  of  the  marine 
court  of  the  city  of  Kew  York,  from  an  order  made  by  a  single 
justice  of  that  court,  in  any  stage  of  the  action,  within  ten  days 
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after  written  notice  of  the  order  appealed  from,  "in  all  cases, 
and  in  the  same  manner  and  with  like  effect,  as  now  allowed  by 
the  Code  of  Procedure  in  the  supreme  court."  Laws  of  1872,  oh. 
629,  §  10.  The  rules  of  the  supreme  court  apply  to  this  court  so 
far  as  applicable.  Id.,  §  12.     See  Laws  of  1871,  ch.  799. 

The  above  provisions  apply  to  appeals  from  orders  made  in 
an  action  pending  in  the  court  to  which  the  appeal  is  taken,  and 
do  not  apply  to  appeals  to  the  general  term  of  the  courts  specified, 
from  an  order  made  in  an  inferior  court.  An  appeal  may  be 
taken  to  the  general  term  of  the  supreme  court  from  any  order 
affecting  a  substantial  right  made  by  a  county  court  or  a  county 
judge.  Code,  §§  344,  346.  But  such  appeals  relate  to  orders 
made  in  an  action  or  proceeding  in  the  county  court,  and  not 
to  orders  made  by  a  county  judge  in  actions  pending  in  the 
supreme  court.  The  law  authorizes  certain  officers  to  perform 
the  duties  of  a  justice  of  the  supreme  court  at  chambers  in 
specified  cases.  See  ante,  Yol.  1,  pp.  308,  309.  It  also  authorizes  a 
county  judge  to  make  certain  orders  at  chambers  in  actions  pend- 
ing in  the  court  of  common  pleas  of  the  city  and  county  of  New 
York,  in  the  superior  court  of  New  York,  in  the  superior  court 
of  Buffalo,  and  the  city  court  of  Brooklyn.  Laws  of  1873,  ch. 
239,  §  13.  It  is  to  such  orders  that  section  349  applies,  when 
speaking  of  orders  made  by  a  county  judge,  etc.,  and  not  to 
orders  made  by  a  county  judge  in  actions  or  proceedings  pend- 
ing in  his  own  court  as  specified  in  section  344  of  the  Code.  The 
only  appeals  authorized  by  section  349  of  the  Code  are  those 
taken  from  orders  in  actions  in  the  supreme  court.  Or  ay  v. 
Hannah,  3  Abb.  N.  S.  183,  185 ;  Smith  v.  Hart,  11  How.  203. 

In  discussing  appeals  from  orders  to  the  general  term  in  this 
chapter,  no  reference  will  be  made  to  those  orders  of  a  county 
judge  which  are  appealable  to  the  general  term  of  the  supreme 
court  under  section  344  of  the  Code.  Such  appeals  wiU  be 
discussed  as  appeals  from  the  county  court  to  the  supreme  court. 
See  ch.  7,  post,  341. 

Section  2.  Orders  granting,  refusing,  continuing  or  modifying 
a  provisional  remedy.  The  Code  authorizes  an  appeal  to  the 
general  term  from  an  order  made  at  a  special  term  by  a  single 
judge  of  the  same  court,  or  a  county,  or  a  special  county  judge, 
or  by  a  recorder,  or  by  any  recorder' s  court  of  any  city,  in  any 
stage  of  the  action,  including  proceedings  supplementary  to 
execution,  when  the  order  grants  or  refuses,  continues  or  modi- 
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fies  a  provisional  remedy.  Code,  §  349.  The  words  "  continues 
or  modifies"  in  the  section  of  the  Code  above  cited  vrere  added 
by  the  amendment  of  1852. 

An  order  denying  a  motion  that  an  undertaking  given  on 
arrest  be  delivered  up,  and  an  exoneretur  entered,  in  efiect  con- 
tinues a  provisional  remedy,  and  is  appealable.  Col.  Ins.  Co.  v. 
Force,  8  How.  363.  An  order  allowing  bail  to  surrender  their 
principal  is  appealable.  Hall  v.  Emmons,  39  How.  187;  S.  C, 
8  Abb.  N.  S.  451 ;  2  Sweeny,  396.  An  appeal  lies  directly  to 
the  general  term  from  an  order  of  a  county  judge  vacating  an 
order  of  arrest  granted  by  him.  Lancaster  v.  Boorman,  20 
How.  421.  So  an  order  denying  a  motion  to  vacate  an  order  of 
arrest  is  appealable,  even  after  the  entry  of  judgment  against 
the  defendant.     Pacific  Mut.  Ins.  Co.  v.  MacJiado,  16  Abb.  451. 

The  allowance  of  an  attachment  is  an  order,  and  may  be 
reviewed  upon  appeal.  Bank  of  Lansingiurgh  v.  McKie,  7  How. 
360 ;  ConJcUn  v.  Duicher,  5  id.  386  ;  S.  C,  1  Code  R.  JST.  S.  49. 

An  appeal  lies  from  an  order  denying  a  motion  to  appoint  a 
receiver  in  proceedings  supplementary  to  execution.  Dollardv. 
Taylor,  1  Jones  &  Spencer,  496  ;  Heroy  v.  Gibson,  10  Bosw.  591. 

Section  3.  Order  granting  or  refusing  new  trial.  The  second 
class  of  orders  from  which  an  appeal  to  the  general  term  is 
authorized  under  section  349  of  the  Code,  includes  aU  orders 
granting  or  refusing  a  new  trial. 

An  appeal  will  lie  to  the  general  term  from  an  order  granting 
or  refusing  a  new  trial,  made  by  a  judge  at  the  circuit  pursuant 
to  section  264,  or  by  the  court  at  special  term  pursuant  to  section 
265,  the  order  of  the  judge  at  the  circuit  being  regarded  as  a 
special  term  order.  Wright  v.  Hunter,  46  N.  Y.  (1  Sick.)  409 ; 
Morange  v.  Morris,  20  How.  257 ;  S.  C,  32  Barb.  650 ;  12  Abb.  164. 

A  motion  may  be  made  at  special  term  for  a  new  trial  upon 
the  ground  that  the  verdict  is  against  the  weight  of  evidence,  or 
on  the  ground  of  surprise,  newly-discovered  evidence,  miscon- 
duct of  the  jury,  or  other  ground,  after  judgment  has  been 
entered,  and  from  the  decision  of  this  motion  an  appeal  lies  to 
the  general  term.    Tracey  v.  Altmyer,  46  N.  Y.  (1  Sick.)  598. 

The  cases  holding  that  the  motion  can  only  be  made  before 
judgment  have  been  expressly  overruled.  lb.  See  ante,  Vol. 
3,  435. 

Section  4.   Order  sustaining  or  overruling  demurrer.    An 

appeal  lies  to  the  general  term  from  an  order  of  the  special  term 
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sustaining  or  overruling  a  demurrer.  Code,  §  349.  But,  while 
this  rule  is  clear  and  undisputed,  its  application  is  not  free  from 
difficulty.  In  certain  cases  the  decision  of  a  demurrer  is  a  mere 
interlocutory  order  and  appealable  as  such ;  and  in  other  cases 
the  decision  is  a  judgment  and  appealable  only  as  from  a  judg- 
ment. This  distinction  has  been  already  discussed.  See  ante, 
Yol.  3,  594,  595.  It  must  be  remembered  that  the  subdivision 
of  section  349  of  the  Code,  allowing  an  appeal  to  the  general  term 
from  an  order  sustaining  or  .overruling  a  demurrer  was  added 
by  the  amendment  of  1851,  and  all  decisions  prior  to  that  time 
must  be  considered  in  connection  with  this  fact.  It  must  also  be 
remembered  that  in  some  of  the  superior  courts  of  cities,  demur- 
rers must  be  heard,  in  the  first  instance,  at  the  general  term,  and 
the  decision  on  such  hearing  cannot,  of  course,  be  reviewed  on 
appeal  by  the  same  court.    See  Laws  of  1870,  ch.  313,  §  6. 

So  far  as  any  rule  in  relation  to  appeals  from  decisions  on 
demurrer  can  be  deemed  authoritative,  it  may  be  considered  as 
settled,  that  a  decision  sustaining  or  overruling  a  demurrer  to  an 
entire  complaint,  and  directing  that  the  successful  party  have 
judgment,  without  leave  to  answer,  is  a  judgment  when  entered, 
and  is  not  appealable  from  as  an  order  under  section  349  of  the 
Code.  Bauman  v.  N.  Y.  Central  R.  B.  Co.,  10  How.  218.  See 
Harris  v.  Hammond,  18  How.  123 ;  Hill  v.  Bimpson,  11  Abb. 
N.  S.  343.  But  where  the  demurrer  is  to  a  part  only  of  the  com- 
plaint, or  where  the  decision  grants  leave  to  amend  or  answer, 
the  decision  is  an  order  and  is  appealable  as  such.  OooJc  v. 
Pomeroy,  10  How.  221 ;  Nolton  v.  Western  R.  R.  Co.,  id.  97 ; 
PMpps  V.  Van  Oott,  4  Abb.  90 ;  Ford  v.  David,  3  Abb.  385 ; 
S.  C,  6  Duer,  684  ;  13  How.  193.  See  Bernhard  v.  Kapp,  11 
Abb.  N.  S.  342 ;  Mattoon  v.  Baker,  24  How.  329.  See,  also,  ante, 
Vol.  3,  595. 

An  order  denying  a  motion  for  judgment  on  the  ground  that  a 
demurrer  is  frivolous  is  not  appealable.  Dahney  v.  Greeley, 
12  Abb.  N.  S.  191.  For  the  decisions  holding  that  the  decision 
of  amotion  for  a  judgment  on  a  frivolous  pleading  is  a  judg- 
ment and  not  an  order,  and  appealable  only  as  a  judgment,  and 
also  for  the  cases  to  the  contrary.  See  ante.  Vol.  3,  595. 
•  Section  5.  Orders  inTolring  the  merits  of  the  action.  An 
appeal  may  be  taken  from  the  special  to  the  general  term  from 
an  order  involving  the  merits  of  the  action  or  some  part  thereof. 
Code,  §  349. 

Vol.  IV. -^41 
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The  class  of  orders  apparently  falling  under  this  provision  of 
the  Code  is  very  largej  as  there  are  few  orders  in  an  action  whicli 
do  not,  to  a  greater  or  less  extent,  involve  the  merits  of  the  action 
or  some  part  thereof.  The  number  of  orders  which  do,  however, 
involve  the  merits  in  the  sense  in  which  the  term  is  used  in  the 
Code  is  comparatively  small.  The  necessity  of  limiting  the 
cases  in  which  an  appeal  may  be  taken  in  matters  of  minor 
importance  has  compelled  a  construction  of  this  provision  of 
the  Code  somewhat  narrower  than  its  general  language  would 
seem  to  warrant.  ^ 

Among  the  cases  which  may  or  may  not  be  appealable,  as 
involving  the  merits  of  the  action,  are  orders  relating  to  plead- 
ings, orders  changing  parties,  orders  relating  to  defaults,  and 
orders  relating  to  process.  These  orders  will  form  the  subject 
of  separate  sections.     See  post,  325,  327,  328. 

It  may  be  stated  generally  that  an  order  which  merely  relates 
to  questions  of  practice  or  form  of  procedure  does  not  involve 
the  merits  of  an  action,  and  is  not  subject  to  appeal  to  the  gen- 
eral term.  Tallman  v.  Hinman,  10  How.  89 ;  Field  v.  Stewart, 
2  Sweeny,  193  ;  S.  C,  8  Abb.  JST.  S.  193  ;  41  How.  95. 

Section  6.  Orders  affecting  a  substantial  right.  The  Code  pro- 
vides that  an  appeal  may  be  taken  to  the  general  term  from  an 
order  affecting  a  substantial  right.  Code,  §  349/  This  provision 
was  added  by  the  amendment  of  1852. 

The  fact  that  the  same  term  has  been  used  in  the  Code  in  limit- 
ing the  cases  in  which  appeals  may  be  taken  to  the  court  of 
appeals  under  section  11,  and  the  cases  in  which  appeals  may  be 
taken  to  the  general  term  under  section  349,  has  led  to  much 
confusion  as  to  the  construction  to  be  placed  upon  the  term 
"  substantial  right,"  as  used  in  the  latter  section.  A  substantial 
right,  as  the  term  is  used  in  section  11  of  the  Code,  is  one  not 
only  involving  some  material  interest,  but  existing  absolutely  by 
force  of  law.  Be  Barante  v.  Beyermand,  41 JST.  Y.  (2  Hand)  355. 
It  is  one  which  must  be  determined  as  a  pure  question  of  law, 
and  which  can  be  demanded  as  a  strict  legal  right.  Foote  v. 
Lathrop,  41  N.  Y.  (2  Hand)  359.  See  Tauton  v.  Oroh,  8  Abb. 
N.  S.  385,  and  note;  S.  C,  39  How.  147. 

Any  order  which  rests  in  the  discretion  of  the  court  below, 
and  has  been  there  considered  on  the  merits,  does  not  affect  a 
substantial  right  and  authorize  an  appeal  to  the  court  of 
appeals.  lb. 
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The  meaning  of  the  term  "substantial  right,"  as  used  in  sec- 
tion 349  of  the  Code,  is  not  identical  with  the  meaning  of  the 
term  as  used  in  the  section  above  mentioned.  The  term,  as  used 
in  relation  to  appeals  from  orders  to  the  general  term,  embraces 
not  only  strictly  legal  rights,  but  also  such  as  rest  in  the  discre- 
tion of  the  court,  if  they  do  not  relate  to  mere  matters  of  form. 
Matter  of  Duff,  41  How.  350  ;  S.  C,  10  Abb.  N.  S.  416  ;  People  v. 
New  Yorli  Central  It.  B.  Co.,  29  JST.  Y.  (2  TiflF.)  418.  Thus  where 
the  special  term  grants  an  order  allowing  a  large  sum  of  money 
as  an  extra  allowance,  to  indemnify  a  party  for  trying  what  was 
claimed  to  be  a  difficult  and  extraordinary  cause,  the  right  to  the 
sum  so  allowed  is  a  very  substantial  one,  and  the  order  granting 
the  allowance  is  appealable.  lb. 

An  order  denying  a  party  the  exclusive  right  to  a  sum  of 
money  affects  a  substantial  right,  and  is  therefore  appealable. 
Artisans^  Bank  v.  Treadwell,  34  Barb.  553.  But  orders  relating 
to  mere  matters  of  practice  or  forms  of  procedure  are  not  such 
as  affect  a  substantial  right,  and  are  not  appealable.  People  v. 
New  JorTc  Ceritral  Railroad  Co.,  29  N.  Y.  (2  Tiff.)  418  ;  Tallman 
V.  Hinman,  10  How.  89  ;  Meld  v.  Stewart,  2  Sweeny,  193  ;  S.  C, 
8  Abb.  N.  S.  193 ;  41  How.  95. 

How  far  orders  relating  to  pleadings,  costs,  contempts,  substitu- 
tion of  parties,  defaults,  etc.,  are  appealable  as  affecting  substan- 
tial rights  will  be  discussed  in  subsequent  sections  of  thi^  article. 

Section  7.  Order  determining  action  and  preventing  judgment. 
An  appeal  lies  to  the  general  term  from  an  order  which  in  effect 
determines  the  action  and  prevents  a  judgment  from  which  an 
appeal  may  be  taken.     Code,  §  349. 

Thus,  where  an  issue  has  been  joined  in  an  action,  the  cause 
reached  on  the  regular  call  of  the  calendar,  and  moved  for  trial 
by  the  plaintiff,  an  order,  made  on  motion  of  the  defendant,  that 
he  be  allowed  to  pay  the  amount  demanded  in  the  complaint 
with  costs,  and  that  the  plaintiff  be  restrained  from  proceeding 
to  trial  and  judgment,  authorizes  an  appeal  to  the  general  term, 
on  the  ground  that  the  order  affects  a  substantial  right,  and  also 
on  the  ground  that  it  determines  the  action  and  prevents  an 
appeal.     Jones  v.  Case,  38  How.  349. 

Section  8.  Orders  made  upon  summary  application  after  judg- 
ment. An  appeal  also  lies  to  the  general  term  from  an  order 
made  upon  a  summary  application  in  an  action  after  judgment, 
and  which  affects  a  substantial  right.    Code,  §  349. 
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The  classes  of  orders  which  affect  a  substantial  right  have 
already  been  briefly  noticed. 

Section  9.  Orders  in  special  proceedings.  An  appeal  may  be 
taken  to  the  general  term  of  the  supreme  court,  or  the  superior 
court,  or  the  court  of  common  pleas  of  the  city  of  New  York, 
from  any  judgment,  order,  or  final  determination,  made  at  a 
special  term  of  either  of  said  courts,  in  any  special  proceedings 
therein.    Laws  of  1854,  ch.  270. 

Under  the  provisions  of  the  act  cited,  an  appeal  lies  to  the 
general  term  from  an  order  of  the  special  term  appointing  com- 
missioners to  ascertain  and  appraise  compensation  for  private 
lands  taken  for  railroad  purposes.  Rensselaer  &  Saratoga  JR. 
B.  Co.  V.  Davis,  43  N.  Y.  (4  Hand)  137. 

An  appeal  also  lies  to  the  general  term  from  an  order  of  the 
special  term  confirming  or  setting  aside  the  report  of  commis- 
sioners of  estimate  and  assessment  for  land  taken  for  public 
parks  in  New  York  city.  Matter  of  Commissioners  of  the  Central 
Park,  4  Lans.  467  ;  S.  C,  41  How.  12  ;  61  Barb.  40  ;  Allany  & 
Susquehanna  R.  R.  Co.  v.  Dayton,  10  Abb.  N.  S.  182. 

So  an  order  of  the  special  term  setting  aside  an  order  of  con- 
firmation of  the  report  of  commissioners  appointed  to  assess  the 
benefits  and  awards  arising  from  widening  the  streets  of  a  city, 
is  appealable  to  the  general  term.  Matter  of  widening  Broad- 
way, 42'How.  220.  And  on  the  same  principle,  an  appeal  lies 
to  the  general  term  from  an  order  made  by  the  same  court  at 
special  term,  confirming  the  report  of  such  commissioners.  Mat- 
ter of  Canal  andWalker  streets,  12  N.  Y.  (2  Kern.)  406. 

Under  this  act  also,  an  appeal  lies  to  the  general  term  from  an 
order  directing  a  mandamus  to  issue.  People  v.  Schoonmaker, 
19  Barb.  657. 

But  an  order  refusing  to  grant  a  writ  of  prohibition  is  not 
appealable.  People  v.  Court  of  Common  Pleas,  28  How.  477; 
S.  C,  43  Barb.  278  ;  18  Abb.  438. 

An  order  removing  a  trustee  is  appealable.  Matter  of  the 
petition  of  Livingston,  34  N.  Y.  (7  Tiff.)  555  ;  S.  C,  32  How.  20 ; 
2  Abb.  N.  S.  1.  But  an  order  removing  the  committee  of  a  lun- 
atic is  not  appealable.    Matter  of  Griffin,  5  Abb.  N.  S.  96. 

An  appeal  may  be  taken  to  the  general  term  from  an  order  of 
the  special  term  confirming  the  report  of  commissioners  appointed 
by  the  supreme  court,  upon  petition,  for  the  admeasurement  of 
dower.     Smith  v.  Smith,  6  Lans.  313. 
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Section  10.  Orders  relating  to  pleadings.  The  right  of  appeal 
to  the  general  term,  from  orders  sustaining  or  overruling  demur- 
rers, has  been  already  discussed  in  this  article.     See  ante^  320. 

There  are  other  orders,  however,  relating  to  pleadings,  which 
may  or  may  not  be  appealable,  according  as  they  involve  the 
merits  of  the  action  or  affect  a  substantial  right. 

An  order  striking  out  as  irrelevant  one  of  several  defenses  set 
up  in  an  answer  is  appealable.  Trustees  of  Penn  Tan  v.  Forbes, 
8  How.  285.  But  an  order  denying  a  motion  to  strike  out  mat- 
ter as  irrelevant  and  redundant  is  not  appealable.  Field  v. 
Stewart,  8  Abb.  K.  S.  193;  S.  C,  2  Sweeny,  193 ;  41  How.  95; 
FilletteY.  Hermann,  8  Abb.  N.  S.  193,  note ;  Hughes y.  Mercantile 
Mutual  Ins.  Co.,  10  Abb.  N.  S.  37 ;  Bedell  v.  Stickles,  4  How. 
482  ;  S.  C,  3  Code  R.  105 ;  Murphy  v.  DicMnson,  40  How.  66. 

An  order  denying  a  motion  to  make  a  pleading  more  definite 
and  certain  is  not  appealable.  Field  v.  Stewart,  8  Abb.  N.  S. 
193 ;  S.  C,  2  Sweeny,  193  ;  41  How.  95  ;  Murphy  v.  BicTcinson, 
40  id.  66.     See  Arrieta  v.  Morrissey,  1  Abb.  K.  S.  439. 

An  order  striking  out  an  answer  as  frivolous  is  appealable. 
Grucible  Co.  v.  Steel  Works,  9  Abb.  N.  S.  195 ;  S.  C,  57  Barb. 
447 ;  Briggs  v.  Bergen,  23  IST.  Y.  (9  Smith)  162.  See  Fettretch  v. 
McKay,  47  K  Y.  (2  Sick.)  426  ;  S.  C,  11  Abb.  'E.  S.  453.  But 
an  order  denying  a  motion  to  strike  out  a  pleading  as  frivolous 
is  not  appealable.  Crucible  Co.  v.  Steel  Works,  9  Abb,  N.  S.  195 ; 
S.  C,  57  Barb.  447 ;  Fillette  v.  Hermann,  8  Abb.  N.  S.  193,  note. 
This  rule  seems  well  founded,  as  the  Code  does  not  authorize  the 
striking  out  of  an  answer  [Fettretch  v.  McKay,  47  IST.  Y.  [2  Sick.J 
426  ;  S.  C,  11  Abb.  IST.  S.  453),  or  any  part  of  an  answer  {Strong  v. 
Sprout,  53  N.  Y.  [8  Sick.J  497),  as  frivolous. 

No  appeal  lies  from  an  order  allowing  a  pleading  to  be  amended 
in  the  furtherance  of  justice,  even  though  such  amendment  may 
require  a  modification  of  the  judgment  rendered.  New  York  Ice 
Co.  V.  Northwestern  Ins.  Co.,  23  N.  Y.  (9  Smith)  357;  S.  C,  21 
How.  296  ;  12  Abb.  414. 

An  order  which  allows  an  amendment  of  a  complaint,  by  intro- 
ducing a  new  cause  of  action,  or  allegations  necessary  to  show  a 
cause  of  action,  and  which  directs  that  the  answer  of  the  defend- 
ant shall  stand  unless  he  shows  cause  to  the  contrary,  violates  a 
legal  right  and  is  appealable.  Union  Bank  v.  Mott,  11  Abb.  42 ; 
S.  C,  19  How.  267. 

An  appeal  lies  from  an  order  allowing  an  amendment  of  the 
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complaint  by  inserting  a  cause  of  action  barred  by  the  statute 
of  limitations.  Sheldon  v.  Adams,  18  Abb.  405  ;  S.  C,  41  Barb. 
54 ;  27  How.  179.  So  an  appeal  lies  from  an  order  allowing  a 
defendant  to  set  up  the  defense  of  usury.  Union  National  Bank 
of  Troy  v.  Bassett,  3  Abb.  JST.  S.  359.  But,  ordinarily,  an  order 
allowing  a  defendant  to  set  up  by  answer  an  additional  defense 
is  not  appealable.  Bowman  y.  De  Peyster,  2  Daly,  203.  It  is 
only  where  a  party  is  deprived  of  a  strict,  legal,  absolute  right, 
that  an  order  allowing  an  amendment  is  appealable.  Schermer- 
Tiorn  V.  Wood,  30  How.  316. 

It  has  been  held  that  an  order  allowing  a  defendant  to  put  in 
a  supplemental  answer,  setting  up  a  new  defense,  which  will  be 
fatal  to  the  plaintiff's  action,  affects  a  substantial  right,  and  is 
appealable.  Harrington  v.  Slade,  22  Barb.  161 ;  St.  JoTin  t. 
Croel,  10  How.  253.  See  Beach  v.  Beynolds,  64  Barb.  506.  But 
such  an  order  is  not  appealable  to  the  court  of  appeals.  Med- 
lury  Y.  Swan,  46  IST.  Y.  (1  Sick.)  200. 

An  order  denying  leave  to  file  a  supplemental  answer,  setting 
up  facts  arising  since  the  former  answer  was  put  in,  is  appeal- 
able. Bowen  v.  Iris7i  Presbyterian  Congregation  of  the  city  of 
New  York,  6  Bosw.  245.     See  Hoyt  v.  Sheldon,  6  Duer,  661. 

Section  11.  Orders  relating  to  costs-  Where  the  right  to  costs 
depends  wholly  upon  a  statute,  and  not  upon  the  discretion  of 
the  court,  an  order  improperly  allowing  costs  is  appealable. 
Burhans  v.  TibMts,  7  How.  74.  So  an  order  denying  a  motion 
to  correct  an  adjustment  of  costs,  where  more  have  been  allowed 
by  the  clerk  than  the  statute  authorizes,  is  appealable  to  the 
general  term.     Sluyter  v.  Smith,  2  Bosw.  673. 

An  order  granting  an  extra  allowance  of  costs,  although  within 
the  discretion  of  the  judge  making  the  order,  is  appealable. 
People  Y.  New  TorJc  Central  R.  B.  Co.,  29  K.  Y.  (2  Tiff.)  418; 
Qori  Y.  Smith,  6  Rob.  563  ;  S.  C,  3  Abb.  IST.  S.  51.  And  when 
the  amount  of  an  extra  allowance  is  limited  by  statute,  an  order 
granting  an  allowance  in  excess  of  the  sum  fixed  by  the  statute 
is  appealable.     WilMnson  v.  Tiffany,  4  Abb.  98. 

An  order  granting  costs  of  the  suit  to  the  defendant  subse- 
quent to  an  offer  under  section  385  of  the  Code,  involves  some 
part  of  the  merits  of  the  action,  and  is  appealable.  Megrath  v. 
Van  WycTc,  3  Sandf.  750 ;  S.  C,  1  Code  R.  N.  S.  157. 

No  appeal  lies  to  the  general  term  from  that  part  of  an  order 
which  allows  costs  upon  a  motion,  as  the  costs  of  a  motion  are 
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always  discretionary.  Blclcson  v.  McElwain,  7  How.  138 ; 
Hammond  v.  Tillotson,  18  Barb:  332 ;  Niles  v.  Griswold,  3  Code 
R.  ]  64.  So  no  appeal  lies  from  an  order  imposing  costs  as  a 
condition  of  granting  a  favor.  FosJiay  v.  Drost,  4  Bosw.  664  ; 
Joyce  V.  Mayor,  etc.,  of  New  York,  20  How.  439  ;  S.  C,  12  Abb. 
309. 

A  motion  in  the  nature  of  an  appeal  from  tlie  decision  of  a  clerk 
on  the  adjustment  of  costs  must  be  heard,  in  the  first  instance, 
at  the  special  term.     3  Code  R.  24.    See  ante,  Vol.  3,  558,  §  4,  a. 

Section  12.  Orders  relating  to  contempts.  An  order  of  the 
special  term  refusing  to  punish  a  party  for  an  alleged  violation 
of  an  order  made  by  the  court  in  the  progress  of  an  action,  is 
appealable  to  the  general  term.  LaFarge  v.  LaFarge  Fire  Ins. 
Co.,  14  How.  26  ;  S.  C,  6  Duer,  680  ;  Carrington  v.  Florida  JR. 
R.  Co.,  52  N.  Y.  (7  Sick.)  583.  Thus  an  order  dismissing  pro- 
ceedings to  enforce  a  civil  remedy,  by  attachment  for  contempt, 
as  for  example,  to  compel  the  appearance  of  a  judgment  debtor 
for  examination  in  supplementary  proceedings,  is  appealable  as 
affecting  a  substantial  right.  Holstein  v.  Rice,  15  Abb.  307 ; 
S.  C,  24  How.  135  ;  Livingston  v.  Sioift,  23  How.  1. 

So  an  order  made  by  the  court,  in  supplementary  proceedings, 
directing  the  punishment  of  the  judgment  debtor  as  for  a  con- 
tempt in  not  answering  questions  concerning  his  property,  is 
appealable  as  affecting  a  substantial  right.  Forbes  v.  Willard, 
54  Barb.  520  ;  S.  C,  37  How.  193.  An  order  adjudging  a  party 
in  contempt,  for  not  paying  over  alimony  in  accordance  with  a 
decree  of  the  court,  and  prescribing  punishment  therefor,  is  an 
order  made  in  a  special  proceeding,  and  affects  a  substantial 
right,  and,  if  final,  is  appealable  through  the  general  term  to  the 
court  of  appeals.     BrinMey  v.  Brinkley,  47  N.  Y.  (2  Sick.)  40. 

And  generally  it  may  be  stated  that  an  order  punishing  a 
party  to  an  action  as  for  a  contempt,  by  imposing  a  fine  for  the 
indemnity  of  the  adverse  party  injured  by  his  refusal  to  obey 
the  order  of  the  court,  and  by  imprisonment  to  compel  obedience, 
is  appealable  to  the  general. term,  and  from  the  general  term  to 
the  court  of  appeals.     Sudlow  v.  Knox,  7  Abb.  N.  S.  411. 

Section  13.  Orders  changing  parties.  An  order  of  the  special 
term,  continuing  an  action  in  the  name  of  the  surviving  plain- 
tiffs and  substituting  others  in  the  place  of  a  deceased  plaintiff, 
is  appealable  as  affecting  a  substantial  right.  St.  John  v.  Croel, 
10  How.  253.     So  an  order  of  interpleader  under  section  123  of 
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the  Code,  substituting  an  adverse  claimant  as  a  defendant,  is 
appealable.  Wilson  v.  Duncan,  11  Abb.  3.  So  an  order  making 
an  entire  change  of  parties  on  one  side  is  appealable.  Dams  v. 
Mayor,  etc.,  of  New  York,  14  N.  Y.  (4  Kern.)  506. 

An  order  denying  a  motion  to  allow  a  new  party  to  be  substi- 
tuted is  not  appealable.  McOown  v.  Leavenworth,  2  E.  D. 
Smith,  24. 

An  order  denying  a  motion  to  substitute  an  assignee  as  plain- 
tiff in  a  pending  suit  is  not  appealable.  PacTcard  v.  Wood,  17 
Abb.  318. 

An  order  adding  a  party  plaintiff  in  a  pending  suit,  by  an 
amendment  of  the  summons  and  complaint,  is  a  matter  purely 
discretionary  and  not  appealable.     Sayre  v.  Frazer,  47  Barb.  26. 

Section  14.  Order  of  reference.  An  order  directing  a  com- 
pulsory reference  in  a  case  clearly  unauthorized  by  law  affects 
a  substantial  right  and  is  appealable.  Thompson  v.  Seimer,  40 
How.  246 ;  Dickinson  v.  Mitchell,  19  Abb.  286  ;  WhitaTcer  v. 
Desfosse,  1  Bosw.  678  ;  Townsend  v.  Hendricks,  40  How.  143 ; 
Kain  v.  Delano,  11  Abb.  N.  S.  29  ;  Cram  v.  Bradford,  4  Abb. 
193.  But  where  an  action  is  referable  in  its  nature,  and  either 
by  reason  of  a  conflict  of  proofs  or  otherwise,  it  is  doubtful 
whether  the  examination  of  a  long  account  is  involved  or  not, 
the  judge  may  exercise  his  discretion  in  the  premises,  and  his 
order  is  final  and  cannot  be  reviewed  on  appeal.  Thompson  v. 
Seimer,  40  How.  246 ;  Batchelor  v.  Albany  City  Ins.  Co.,  6  Abb. 
N.  S.  240  ;  S.  C,  37  How.  899 ;  1  Sweeny,  346  ;  Dean  v.  Empire 
State  Mutual  Ins.  Co.,  9  How.  69  ;  Schermerhorn  v.  Wood,  30 
id.  316 ;  Hatch  v.  Wolfe,  1  Abb.  N.  S.  77  ;  S.  C,  37  How.  65 ; 
Baker  v.  Nussbaum,  1  Hilt.  549.  See  Turner  v.  Taylor,  2  Daly, 
278  ;  Kain  v.  Delano,  11  Abb.  N.  S.  29  ;  Welsh  v.  Darragh,  52 
N.  Y.  (7  Sick.)  590. 

Section  15.  Orders  relating  to  defaults.  An  order  opening  a 
default  and  letting  in  the  answer  of  the  defendant  does  not 
involve  the  merits  of  the  action,  and  is  not  appealable.  Ranh- 
sey  V.  Oould,  4  Lans.  476  ;  Mead  v.  Mead,  2  E.  D.  Smith,  223 ; 
Whitaker  v.  Desfosse,  7  Bosw.  678;  Foshayv.  Drost,  4  id.  664; 
Bolton  V.  Depeyster,  3  Code  R.  141.  The  same  rule  applies  to 
an  order  refusing  to  open  a  default  taken  for  want  of  an  answer. 
Millard  v.  Van  Banst,  17  Abb.  319,  note;  Lewis  v.  Graham, 
16  Abb.  126.    See  Quinn  v.  Case,  2  Hilt.  467. 

But  an  order  opening  a  judgment  against  the  corporation  of 
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the  city  of  New  York,  on  motion  of  the  comptroller,  is  appeal- 
able under  subdivision  5  of  section  349  of  the  Code.  Joyce  v. 
Mayor,  etc.,  of  New  TorTc,  12  Abb.  309  ;  S.  C,  20  How.  439. 

An  order  granting  or  denying  a  motion  to  open  a  regular 
inquest  cannot  be  reviewed  on  appeal  by  the  general  term. 
Farish  v.  Gorlies,  1  Daly,  274.  See  LeigTiton  v.  Wood,  Yt  Abb. 
177 ;  Muldenor  v.  McDonogTi,  2  Hilt.  46. 

An  order  refusing  leave  to  reply  after  the  time  for  replying  is 
passed  is  not  the  subject  of  appeal  to  the  general  term.  Thomp- 
son V.  StarTcweather,  2  Code  R.  41. 

No  appeal  lies  from  an  order  imposing  terms  as  a  condition  of 
opening  a  default.  Gale  v.  Vernon,  4  Sandf.  709  ;  Lord  v.  Yan- 
denburgTi,  15  How.  363  ;  S.  C,  6  Duer,  703  ;  Jacobs  v.  Marshall, 
id.  689  ;  Foshay  v.  Brost,  4  Bosw.  664. 

Section  16.  Orders  granted  Iby  default.  Orders  granted  by 
default  at  the  special  term  may  be  reversed  by  the  general  term 
on  appeal,  where  the  papers  on  which  the  orders  are  granted 
show  that  the  court  had  no  authority  to  make  them.  Wilkinson 
V.  Tiffany,  4  Abb.  98.     See  Boyd  v.  Bigelow,  14  How.  511. 

Section  17.  Discretionary  orders.  It  has  been  decided  by 
numerous  adjudications  that,  where  the  decision  of  an  order 
rests  in  the  discretion  of  the  court  at  special  term,  the  exercise 
of  that  discretion  will  not  be  reviewed  by  the  court  at  general 
term.  These  decisions  have  been  based  in  most  instances  upon 
the  theory  that  the  terms  "legal  right"  and  "substantial  right" 
are  synonymous,  and  that  a  party  can  have  no  legal  right  in 
matters  resting  in  the  discretion  of  the  court  or  judge.  The 
cases  cited  in  the  preceding  sections  of  this  article  have,  in  many 
instances,  been  decided  upon  this  theory,  and  numerous  appeals 
have  been  dismissed  upon  the  ground  that  the  court  at  general 
term  had  no  authority  to  review  a  discretionary  order.  This 
theory  is  undoubtedly  correct  when  applied  to  appeals  from  the 
general  term  to  the  court  of  appeals ;  but  it  is  assuredly  incor- 
rect when  applied  to  appeals  from  the  special  to  the  general 
term,  or  from  the  orders  of  a  single  judge  to  the  general  term. 
Matter  of  Buff,  41  How.  350 ;  S.  C,  10  Abb.  N.  S.  416  ;  People 
V.  New  York  Central  Railroad  Co.,  29  N.  Y.  (2-TiflF.)  418;  Bol- 
lard V.  Taylor,  1  Jones  &  Spencer,  496  ;  Central  National  Bank 
of  New  York  v.  Clark,  2  id.  487.  The  Code  makes  the  granting 
or  refusal  of  certain  orders  discretionary ;  but  it  is  not  to  be 
implied  from  this  that  it  is  the  discretion  alone  of  the  single 
Vol.  IV.— 42 
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judge  who  makes  the  order,  nor  that  it  limits  the  jurisdiction  of 
the  general  term.  A  party  dissatisfied  with  the  exercise  of  the 
discretion  of  a  judge  at  special  ternj  has  a  right  also  to  the  exer- 
cise of  the  discretion  of  the  general  term.  lb.  Where  an  order 
relates  to  a  mere  matter  of  form  it  may  be  that  the  general  term 
has  no  authority  to  review  the  discretion  of  the  special  term  in 
granting  or  denying  the  order.  But  in  other  cases  the  right  to 
review  a  discretionary  order  exists  whether  the  general  term  sees 
fit  to  exercise  it  or  not.  People  v.  New  York  Central  R.  M.,  29 
N.  Y.  (2  Tiff.)  418. 

Section  18.  Orders  at  chambers.  Orders  made  out  of  court, 
upon  notice,  are  included  in  the  provisions  of  section  349  of  the 
Code,  and  are  appealable.  But  a  chamber  order  must  be  entered 
before  an  appeal  can  be  taken.     Code,  §  350. 

Section  19.  Ex  parte  orders.  Parties  may  stipulate  that  a 
motion  noticed  for  a  special  term  may  be  heard  at  chambers  with 
the  same  effect  as  though  heard  at  special  term,  and  that,  upon 
filing  the  decision  of  the  judge,  an  order  may  be  entered  in  pursu- 
ance thereof  as  of  the  special  term.  This  order,  if  entered  as  an 
order  of  the  special  term  without  reciting  the  stipulation  or  notic- 
ing the  fact  that  it  was  heard  at  chambers,  may  be  appealed  from 
as  an  order  of  the  special  term  ;  but  unless  so  entered  it  is  not 
appealable.  Kelly  v.  Thayer,  34  How.  163.  There  can  be  no 
appeal  to  the  general  term  from  the  decision  of  a  judge  in  grant- 
ing or  refusing  an  ex  parte  order.  Savage  v.  lielyea,  3  How. 
276  ;  S.  C,  1  Code  R.  42;  Lindsay  y.  Sherman,  5  How.  308; 
S.  C,  1  Code  R.  N.  S.  25.  See  Bloodgood  v.  Erie  R.  R.  Co.,  51 
Barb.  273  ;  Union  Banlc  of  Troyv.  Sargeant,  35  How.  87 ;  S.  C, 
53  Barb.  422.  But  an  appeal  will  lie  to  the  general  term  from 
an  ex  parte  order  vacating  an  ex  parte  order  granted  by  the 
same  officer.    Lancaster  v.  Boorman,  20  How.  421. 


ARTICLE  II. 

FROM   WHAT   OEDEES   NO   APPEAL   LIES. 

Section  1.  Orders  to  show  cause.  ISTo  appeal  to  the  general 
term  lies  from  an  order  to  show  cause.  Bloodgood  v.  Erie  R.  R. 
Co.,  51  Barb.  273;  Watt  v.  Watt,  30  How.  345;  S.  C,  2  Rob. 
685  ;  3  id.  615. 

Section  2.  Orders  imposing  terms.    The  terms  upon  which  an 
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order  granting  a  favor  is  made  are  not  reviewable  on  appeal. 
FosJiay  v.  Brost,  4  Bosw.  664  ;  Gale  v.  Yernon,  4  Sandf.  709  ; 
Jacobs  V.  Marshall,  6  Duer,  689  ;  Lord  v.  YandenburgTi,  15 
How.  363 ;  S.  C,  6  Duer,  703 ;  Merchants'  Bank  v.  Mills,  3 
E.  D.  Smith,  210. 

Section  3.  Orders  relating  to  irregularities.  An  order  denying 
a  motion  to  set  aside  a  proceeding  for  an  irregularity  that  has 
not  prejudiced  the  moving  party,  neither  involves  the  merits,  nor 
affects  a  substantial  right,  and  is  not  appealable.  Tallman  v. 
Hinman,  10  How.  89 ;  Hammond  v.  Tillotson,  18  Barb.  332. 
But  where  the  irregularity  has  deprived  a  party  of  a  substantial 
right,  an  order  refusing  to  correct  it  is  appealable.  Tracy  v. 
New  York  Steam  Faucet  Co.,  1  E.  D.  Smith,  349. 

Where  it  does  not  appear  upon  the  face  of  an  order  whether 
it  was  granted  upon  the  ground  of  irregularity  in  the  proceed- 
ings or  upon  the  ground  of  favor,  and  the  order  ought  to  have 
been  granted  upon  the  latter  ground,  it  will  be  presumed  that 
the  order  was  made  on  that  ground.  Leighton  v.  Wood,  Yl  Abb. 
177. 

AKTICLE  III. 

PEELIMINAKIES  TO  AN  APPEAL. 

Section  1.  Entry  of  order  with  the  clerk.  No  appeal  will  lie 
from  an  order  until  it  is  regularly  entered  and  the  motion  papers 
filed  with  the  clerk.  Whitaker  v.  Desfosse,  7  Bosw.  678 ; 
Smith  V.  Dodd,  3  E.  D.  Smith,  215.  A  written  direction  of  the 
judge  at  the  foot  of  the  order,  to  enter  it,'  does  not  dispense  with 
the  necessity  of  an  actual  entry.  lb.  The  Code  requires  that  an 
order  made  out  of  court  upon  notice  shall  be  entered  with  the 
clerk  before  an  appeal  can  be  taken.  Code,  §  350 ;  Gallt  v. 
Finch,  24  How.  193  ;  Marshall  v.  Francisco,  10  id.  147;  Plato 
V.  Kelly,  16  Abb.  188. 

But  where  an  appeal  has  been  argued  without  question  as  to 
the  entry  of  the  order,  it  will  be  deemed  entered  and  the  appeal 
will  be  decided  on  the  merits.  Whitaker  v.  Desfosse,  7  Bosw. 
678. 

For  the  purpose  of  an  appeal  from  an  order  made  out  of  court 
upon  notice,  any  party  affected  by  the  order  may  require  it  to 
be  entered  with  the  clerk,  and  it  will  be  entered  accordingly. 
Code,  §  350. 
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To  the  rule  that  no  appeal  will  lie  from  an  order  whicli  has 
.  not  been  entered  there  is  a  possible  exception.  Where  an  ex 
parte  order  is  vacated  on  an  ex  parte  motion  by  the  judge  grant- 
ing it,  an  appeal  will  lie  from  the  order  vacating  the  previous 
order,  although  the  order  last  made  has  not  been  entered.  Lan- 
caster V.  Boor  man,  20  How.  421. 

Section  3.  Stay  of  proceedings.  An  appeal  taken  under  section 
349  of  the  Code  does  not  operate ^er  seas  a  stay  of  proceedings. 
Hoyt  V.  TerwiUiger.,  12  Abb.  'N.  S.  129 ;  Christy  v.  Liiby,  3  id. 
423 ;  Oenin  v.  Chadsey,  12  Abb.  69 ;  Mcks  v.  Bnith,  4  id. 
285  ;  Bacon  v.  Reading,  1  Duer,  622  ;  S.  C,  11  N.  Y.  Leg.  Obs. 
122 ;  Johnson  v.  Scriver,  3  Abb.  208 ;  Freeman  v.  Young,  3 
Rob.  666 ;  Forbes  v.  OaTcs,  2  Abb.  120  ;  Hibhard  v.  Burwell,  11 
How.  572 ;  Story  v.  Duffy,  8  id.  488.  See  Trustees  of  Penn 
Tan  V.  Forbes,  8  How.  285 ;  Stewart  v.  Saratoga  &  Whitehall 
B.  M.  Co.,  12  id.  435 ;  Yalton  v.  National  Loan  Fund  Life 
Assurance  Society,  19  How.  515.  The  court  will,  however,  on  a 
proper  application,  order  a  stay  on  such  terms  as  may  be  just. 
Oenin  v.  Chadsey,  12  Abb.  69 ;  Code,  §  350. 

It  is  provided  by  statute  that  an  appeal  from  an  order  in 
special  proceedings  shall  not  stay  the  proceedings  unless  the 
court,  or  a  judge  thereof,  so  order,  which  order  may  be  upon 
such  terms  as- to  security  or  otherwise  as  may  be  just;  such 
security  not  to  exceed  the  amount  required  on  an  appeal  to  the 
court  of  appeals.     Laws  of  1854,  ch.  270,  §  1. 

Section  3.  Security  for  costs.  On  appeals  from  orders  under 
sections  349,  350  of  the  Code,  no  security  is  required.  Beach  v. 
Southworth,  6  Barb.  173 ;  S.  C,  1  Code  R.  99 ;  Nicholson  v. 
Dunham,  id.  119  ;  Allen  v.  Johnson,  2  Sandf.  629  ;  Reynolds  v. 
Freeman,  4  id.  702 ;  Bacon  v.  Reading,  1  Duer,  622 ;  S.  C,  11 
N.  Y.  Leg.  Obs.  122  ;  CooTc  v.  Pomeroy,  10  How.  103. 

Section  4.  Notice  of  appeal.  The  party  appealing  to  the  gene- 
ral term  from  an  order  must  prepare  and  serve  upon  the  adverse 
party  and  on  the  clerk  with  whom  the  order  appealed  from  is 
entered,  the  usual  notice  of  appeal.  Code,  §  327.  This  notice 
must  be  served  within  thirty  days  after  written  notice  of  the 
order  has  been  given  to  the  party  appealing.  Code,  §  333 ; 
Laws  of  1854,  ch.  270,  §  1 ;  Cotes  v.  Carroll,  28  How.  436 ;  Morris 
V.  Morange,  26  id.  247 ;  S.  C,  17  Abb.  86  ;  S.  C.  affirmed,  38 
N.  Y.  (11  Tiff.)  172  ;  4  Abb.  N.  S.  447 ;  6  Trans.  App.  L  When 
the  notice  of  the  entry  of  the  order  is  served  by  mail,  the  party 
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appealing  has  sixty  days  in  whicli  to  serve  his  notice  of  appeal. 
Code,  §  412 ;  Dorlon  v.  Lewis,  7  How.  132.  As  to  the  form, 
contents  and  service  of  a  notice  of  appeal,  see  ante,  pp.  220-223. 

Section  5.  Printing  papers.  Appeals  from  orders  sustaining 
or  overruling  demurrers  are  enumerated  motions  (Rule  49,  Sup. 
Ct.),  and  all  papers  used  on  the  argument  must  be  printed  in  the 
same  manner  as  papers  used  on  an  appeal  from  a  judgment 
under  section  348.  See  Rule  52,  Sup.  Ct.  The  mode  of  bringing 
on  the  argument,  printing  papers,  etc.,  on  these  motions,  is  the 
same  as  described  in  the  preceding  chapter.  See  ante,  pp.  308, 310. 

All  other  appeals  from  orders  are  non-enumerated  motions, 
and  are  governed  by  the  rules  applicable  to  such  motions.  See 
Rule  47,  Sup.  Ct. 

Section  6.  Service  of  papers.  In  all  cases  of  appeals  from 
orders,  the  appellant  must  furnish  to  each  of  the  judges  a 
printed  or  legibly  written  copy  of  the  papers  intended  to  be  used 
on  the  argument ;  each  party  must  furnish  also  a  copy  of  his 
points,  containing  a  reference  to  the  authorities  on  which  he 
relies.  All  such  papers,  other  than  points,  must  be  folioed  con- 
tinuously from  the  beginning  to  the  end.  The  appellant  must 
also  deliver  to  the  clerk  a  copy  of  all  cases  brought  to  argu- 
ment, and  each  party  must  deliver  to  the  clerk  a  copy  of  his 
points  used  on  the  argument.    Rule  of  Sup.  Ct.,  4th  Dep.,  1870. 

In  the  New  York  superior  court  eight  copies  of  the  printed 
papers  and  points  must  be  delivered  to  the  clerk  at  the  com- 
mencement of  the  argument  (Rule  4,  Superior  Ct.) ;  and  in  the 
court  of  common  pleas,  five.    Rule  5,  Ct.  C.  P. 

The  appellant  must  serve  upon  the  respondent,  at  least  eight 
days  before  the  first  day  of  the  term,  a  complete  copy  of  the 
papers  upon  which  the  appeal  is  heard.  Rule  4,  Ct.  C.  P.  See 
Rule  49,  Sup.  Ct. 

Section  7.  Note  of  issue.  The  attorney  for  either  party  to  an 
appeal  from  an  order  must  file  with  the  clerk  of  the  county  in 
which  the  term  of  the  court,  for  which  notice  of  argument  of  such 
appeal  has  been  served,  is  to  be  held,  on  or  before  Tuesday  of  the 
week  preceding  the  term,  a  note  of  issue,  in  which  must  be  speci- 
fied the  day  of  the  service  of  the  notice  of  appeal  on  the 
respondent  or  his  attorney.  The  clerk  must  prepare  a  calendar 
of  the  cases  in  which  such  notes  of  issue  have  been  filed,  and 
enter  the  cases  thereon  in  the  order  of  the  time  of  the  service  of 
the  notice  of  appeal.    No  appeals  from  orders  will  be  heard 
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unless  notes  of  issue  have  been  duly  filed  and  entered  on  the 
calendar.  In  the  fourth  judicial  department  the  note  of  issue 
must  be  filed  before  Thursday  of  the  week  preceding  the  term. 


♦ARTICLE  IV. 

THE   AKGUMENT. 

Section  1.  Notice  of  argument.  An  appeal  from  an  order  sus- 
taining or  overruling  a  demurrer  must  be  noticed  for  the  first  day 
of  the  term,  by  either  party.     Rule  49,  Sup.  Ct. 

In  the  superior  court,  appeals  from  orders  may  be  noticed  for 
the  first  and  second  Mondays,  and  the  second  Friday  in  term, 
and  for  the  days  appointed  in  vacation,  at  the  opening  of  court. 
Rule  3,  Super.  Ct.  And  in  the  court  of  common  pleas,  appeals 
from  orders  to  the  general  term  should  be  noticed  for  the  fii'st 
Monday  in  term,  at  the  opening  of  court.     Rule  3,  Ct.  C.  P. 

Section  2.  Papers  on  appeal.  The  papers  on  which  the  appeal 
is  heard  consist  of  the  notice  of  appeal,  the  order  appealed  from, 
and  the  papers  on  which  it  was  granted.  Smith  v.  Chapman, 
33  How.  308  ;  Smith  v.  Dodd,  3  E.  D.  Smith,  215.  Copies  of  these 
papers  must  be  furnished  to  the  court  at  the  opening  of  the  argu- 
ment, in  the  manner  pointed  out  in  a  preceding  section.  See  §  6, 
ante,  333. 

When  the  appeal  is  from  a  decision  on  a  demurrer,  the  party 
demurring  must  furnish  the  necessary  papers  for  the  court,  but 
need  not  serve  them  on  the  adverse  party.  Oallt  v.  Finch,  24 
How.  193. 

Section  3.  Argument,  where  heard.  Appeals  from  an  order 
entered  in  the  city  and  county  of  New  York  must  be  heard  in 
the  first  district.  In  all  other  cases,  the  Code  provides  that  the 
appeal  must  be  heard  either  in  the  district  embracing  the  county 
where  the  order  appealed  from  was  entered,  or  in  a  county 
adjoining  that  county.  Code,  §§  346,  348,  349.  In  all  cases  the 
appeal  must  be  heard  in  the  judicial  department  in  which  the 
order  was  entered,  unless  the  justices  holding  the  term  are  inca- 
pable of  sitting.  Laws  of  1870,  ch.  408,  §  10.  See  the  sections 
of  the  statute  quoted,  ante,  312,  §  4. 

Section  L  Argument,  when  heard.  In  the  supreme  court  an 
appeal  from  an  order  is  noticed  for  the  first  day  of  the  term, 
placed  upon  a  special  calendar  in  the  order  of  the  service  of  the 
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notice  of  appeal  and  argued  wlien  reached  on  the  call  of  the 
calendar. 

In  the  superior  court  of  the  city  of  New  York,  appeals  from 
orders  are  heard  on  the  first  and  second  Mondays  and  the  second 
Friday  in  term,  and  on  the  days  appointed  in  vacation,  at  the 
opening  of  the  court.    Rule  3,  Sup.  Ct. 

In  the  court  of  common  pleas,  appeals  from  orders  are  heard 
on  the  first  Monday  in  term.    Rule  4,  Ct.  C  P. 

Each  court  has  control  of  its  calendar,  and  by  special  rules 
fixes  the  time  of  hearing  appeals  from  orders. 


ARTICLE  V. 

RULES    GOVERNING   DECISION"   OF   COtTRT   ON   APPEALS. 

Section  1.  Presumptions  on  appeal.  Where,  on  the  applica- 
tion for  an  order  from  which  an  appeal  is  taken,  no  papers  were 
served  or  read  in  opposition  to  the  motion,  every  intendment 
will  be  made  in  favor  of  the  statements  contained  in  the  moving 
affidavits  read  upon  the  motion.  Jackson  v.  Smith,  25  How. 
476  ;  S.  C,  16  Abb.  201.  So,  on  an  appeal  from  an  order  which 
could  be  properly  granted  only  as  a  matter  of  favor,  the  court 
will  presume  that  it  was  so  granted,  until  the  contrary  appears. 
LeigMon  v.  Wood,  17  Abb.  177.  Where  no  irregularity  was 
specified  in  the  notice  of  motion,  and  the  motion  was  denied,  the 
court  on  an  appeal  from  the  order  will  presume  that  the  motion 
was  denied  on  the  ground  of  the  defect  in  the  notice.  Lewis  v. 
Graham,  16  Abb.  126. 

Section  2.  Objections  not  InTolving  the  merits.  Mere  formal 
and  preliminary  objections,  not  involving  the  merits  of  the 
motion,  must  be  taken  on  the  application  for  the  order,  in  order 
to  be  available  on  appeal.  The  court  will  assume  on  appeal, 
that  if  such  objections  had  been  taken  below,  the  defects  would 
have  been  instantly  remedied.    Merritt  v.  Thompson,  1  Hilt.  550. 

Section  3.  Conclusiveness  of  affidavits.  The  rule  as  to  the  con- 
clusiveness of  the  finding  of  a  jury  upon  conflicting  evidence 
has  no  application  to  a  motion  where  the  evidence  is  not  given 
orally  as  on  a  trial  by  jury,  but  is  presented  in  the  form  of  an 
affidavit.  The  appellate  court  is  as  competent  to  pass  upon  a 
question  presented  upon  affidavits  as  the  judge  who  first  heard 
the  motion.    BrodsTcy  v.  Ihms,  16  Abb.  251 ;.  S.  C,  25  How.  471. 
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And  it  may  well  be  doubted  if  the  old  rules  relating  to  the  con- 
clusiveness of  findings  of  fact  by  court,  referee  or  jury  are  to  be 
regarded  as  existing  in  their  original  force.  Smith  v.  Mtna  Life 
Ins.  Co.,  49  N.  Y.  (4  Sick.)  211 ;  Finch  v.  Parker ^  id.  1. 


ARTICLE  VI. 

OEDEE  ON   DECISIOif   OP  APPEAL. 

Section  1.  On  afflrmance.  Upon  an  appeal  from  an  order,  the 
general  term  may  reverse,  afiirm  or  modify  the  order  appealed 
from,  in  the  respect  mentioned  in  the  notice  of  appeal,  as  to  any 
or  all  of  the  parties.  Code,  §  330.  The  order  of  affirmance  will 
simply  announce  the  decision  of  the  court  and  provide  for  the 
costs  of  the  motion.  The  order  should  be  entitled  in  the  supreme 
court. 

Form  of  order  of  affirmance. 

{Title  of  the  cause.)  {Caption.) 

The  appeal  of  (the  defendant  )  from  the  order  of  , 

entered  m  the  office  of  the  clerk  of  the  county  of  ,  on  the 

day  of  )  18    ,  having  been  brought  to  a  hearing,  it  is 

now,  on  motion  of  ,  of  counsel  for  the  (plaintiff),  after  hear- 

ing ,  of  counsel  for  the  (defendant), 

Oedered,  that  the  said  order  be  affirmed,  with  costs  to 

the  (plaintiff). 

Section  2.  On  reversaL  As  a  general  rule,  the  appellate  court, 
on  reversing  the  order  of  the  court  below,  makes  such  an  order 
in  the  case  as  should  have  been  made  in  the  first  instance,  and 
does  not  remand  the  order  for  a  rehearing.  But  this  rule  does 
not  apply  where  the  judge,  in  making  the  order  appealed  from, 
refused  to  examine  the  merits  of  the  original  application  and 
denied  the  motion  on  other  grounds.  In  such  case,  the  appellate 
court,  on  reversing  the  order,  does  not  pass  upon  the  merits  of  the 
original  motion  and  make  a  final  order  in  the  case,  but  leaves 
the  appellant  to  renew  his  motion  in  the  court  below.  McMahon 
V.  Mutual  Benefit  Life  Ins.  Co.,  12  Abb.  28. 

Form  of  order  of  reversal. 
{Title  of  the  cause.)  {Caption) 

{As  in  preceding  form,  to  the  word  Ordered.)  That  the  said 
order  be  reversed  with(out)  costs  and  without  prejudice  to  the 
right  of  the  to  renew  the  application  (at  the  special  term) 

upon  the  same  or  other  or  additional  papers. 


CHAPTER  VI. 


APPEALS  FEOM  THE   MAYOK'S  COUET  TO   THE  SUPEEME 

COURT. 


AETICLE  I. 

WHEJS"  AK  APPEAL  LIES. 

Section  1.  From  what  judgments.  The  Code  autliorizes  an 
appeal  to  the  general  term  of  tlie  supreme  court  from  the  judg- 
ment rendered  by  a  county  court,  or  by  the  mayors'  courts,  or 
the  recorders'  courts  of  cities.  Code,  §  344.  The  judgments 
from  which  an  appeal  is  authorized  under  this  section  are  of  the 
same  character  as  those  from  which  an  appeal  may  be  taken  to 
the  court  of  appeals,  and  must  be  final  in  their  nature,  disposing 
of  aU.  the  questions  in  the  cause. 

Section  2.  Orders  not  appealable.  Orders  made  by  mayors'  or 
recorders'  courts  are  not  the  subject  of  an  appeal  to  the  general 
term  of  the  supreme  court,  under  section  344  of  the  Code.  Baker 
V.  Remington,  45  N.  Y.  (6  Hand)  323. 


ARTICLE   II. 

MATTERS    REVIEWABLE   QS  APPEAL. 

Section  1.  Errors  of  court  only.  The  only  matters  which  may 
be  reviewed  on  an  appeal  from  a  judgment  of  the  mayor's  court 
to  the  supreme  court  are  errors  of  the  court.  Errors  of  a  jury 
can  only  be  corrected  by  a  motion  in  the  mayor's  court  to  set 
aside  the  verdict  and  for  a  new  trial,  and  the  decision  of  the 
court  on  the  motion  is  final.  Thurher  v.  Townsend,  23  N".  Y.  / 
(8  Smith)  617.  The  mayor's  court  is  the  only  tribunal  having 
power  to  review  a  judgment  of  that  court  upon  a  question  of 
fact.  People  v.  Austin,  43  Barb.  313.  As  section  344  of  the 
Code  is  silent  as  to  the  effect  of  the  appeal  which  it  authorizes, 
this  must  be  determined  by  the  general  rules  applicable  to  the 
review  of  causes  brought  from  inferior  courts  and  upon  the 
analogies  of  the  law.  Prior  to  the  Code,  judgments  rendered  in 
Vol.  IV.  — 43 
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may9rs'  courts  were  reviewed  by  writs  of  error  from  the  supreme 
court.  Writs  of  error  being  abolished,  and  the  remedy  by 
appeal  being  substituted,  the  power  of  review  by  appeal  must, 
in  the  absence  of  some  special  provision  of  the  statute,  be  the 
same  as  formerly  obtained  by  writ  of  error.  Thurber  v.  Town- 
send,  22  N.  Y.  (8  Smith)  517. 

Section  2.  Intermediate  orders.  On  an  appeal  to  the  general 
term  of  the  supreme  court, from  a  judgment  rendered  in  the 
mayor' s  court,  the  appellate  court  has  power  to  review  any  inter- 
mediate order  involving  the  merits  and  necessarily  affecting  the 
judgment.  Code,  §  339.  But  the  exercise  of  this  power  is  con- 
lined  strictly  to  appeals  from  judgments.  Baker  v.  Remington, 
45  ]Sr.  Y.  (6  Hand)  323. 

ARTICLE  III. 

SECUEITY    OJf    APPEAL. 

Section  1.  Security  for  costs.  On  appeals  to  the  supreme 
court  from  a  mayor' s  court,  security  must  be  given  in  the  same 
manner  and  to  the  same  extent  as  upon  an  appeal  to  the  court 
of  appeals.  Code,  §  345.  An  appeal  taken  to  the  general  term 
of  the  supreme  court  from  a  judgment  of  an  inferior  court,  with- 
out first  giving  the  security  required,  is  ineffectual  for  any  pur- 
pose.   Jones  V.  Decker,  14  Abb.  391. 

Section  2.  Security  to  obtain  a  stay  of  proceedings.  A  stay  of 
proceedings  on  the  judgment  appealed  from  can  be  obtained  only 
by  the  giving  of  the  security  required  by  section  335  of  the  Code. 
Code,  §  345. 

ARTICLE  IV. 

PAPERS   OIT   APPEAL. 

Section  1.  Return.  On  the  appeal  to  the  general  term,  the 
appellant  must  cause  a  proper  return  to  be  transmitted  to  the 
appellate  court  by  the  clerk  with  whom  the  notice  of  appeal  is 
filed.  If  the  appellant  fails  to  procure  the  return  the  respondent 
may  procure  it,  and  recover  the  expense  so  incurred  as  a  disburse- 
ment, in  case  the  judgment  is  affirmed  in  whole  or  in  part. 
Code,  §  328. 

The  return  on  an  appeal  from  a  mayor's  court  consists  of  a 
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certified  copy  of  the  notice  of  appeal  and  of  the  judgment  roll, 
lb.     As  to  the  return,  see  ante,  pp.  276,  302. 

Section  2.  Case  incorporated  in  return.  It  has  already  been 
noticed  that  no  appeal  lies  to  the  general  term  of  the  supreme 
court  to  review  a  judgment  of  the  mayor's  court  upon  a  question 
of  fact.  The  only  matters  reviewable  are  errors  of  the  coiTrt, 
such  as  were  formerly  reviewable  upon  a  writ  of  error.  See, 
ante,  p.  337.  To  present  these  questions  to  the  appellate  court 
a  proper  case  or  exceptions  must  be  prepared,  settled,  filed  and 
served,  as  in  case  of  appeal  to  the  general  term  from  a  judgment 
of  the  special  term.     See  ante,  pp.  303-308. 

The  exceptions  taken  to  the  errors  of  the  court  should  properly 
form  a  part  of  the  judgment  roll.  Code,  §  281.  But  if  they  do 
not  form  a  part  of  the  record  they  should  be  incorporated  in  a 
case,  and  served  separately.  'The  rules  of  the  court  require  that, 
on  appeals  from  an  inferior  court  to  the  general  term  of  the 
supreme  court,  the  appellant  must  furnish  the  same  papers  as 
upon  an  appeal  from  the  special  term  to  the  general  term  of  the 
same  court.  Rule  50,  Sup.  Ct.  As  to  the  mode  of  taking  excep- 
tions and  preparing  a  case,  see  ante,  Yol.  8,  pp.  202,  424,  450. 

Section  3.  Printing^.  All  papers  used  on  an  appeal  to  the  gen- 
eral term  of  the  supreme  court  must  be  printed  in  the  manner 
required  by  the  rules  of  the  court.  Rule  50,  Sup.  Ct.  ;  Rule  52, 
id.    See  ante,  p.  308. 

Section  4.  Service.  At  least  eight  days  before  the  first  day  of 
the  term  for  which  the  appeal  is  noticed,  the  appellant  must 
deliver  to  the  attorney  for  the  respondent  three  printed  copies 
of  the  judgment  roll,  case  and  points ;  and  each  party  must 
serve  upon  the  other  a  printed  copy  of  his  points  and  the 
authorities  on  which  he  intends  to  rely.    Rule  50,  Sup.  Ct. 

The  mode  of  service  of  these  papers  and  the  effect  of  non- 
service  have  been  sufficiently  noticed  elsewhere.     See  ante,  309. 

Section  5.  Note  of  issue.  A  note  of  issue  must  be  filed  with 
the  clerk,  at  least  eight  days  before  the  commencement  of  the 
court  for  which  the  cause  is  noticed.     Rule  48,  Sup.  Ct. 
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THE   AKGtTMESTT. 

Section  1.  How  noticed.  The  appeal  must  be  noticed  for  argu- 
ment for  the  first  day  of  the  term.  Either  party  may  give  the 
notice.  Rule  49,  Sup.  Ct.  The  notice  must  be  renewed  from 
term  to  term  until  the  cause  is  disposed  of. 

Section  2.  Where  heard.  The  appeal  must  be  heard  at  a 
general  term  of  the  same  department  in  which  the  judgment 
appealed  from  is  entered.  Laws  of  1870,  ch.  408,  §  10.  Appeals 
from  judgments  entered  in  the  city  and  county  of  New  York 
must  be  heard  in  the  first  district.  All  other  appeals  must  be 
heard  in  the  district  embracing  the  county  where  the  judgment 
was  entered  or  in  a  county  adjoining  that  county.  Code,  §  346. 
See  ante,  311,  §  4. 

Section  3. -Papers  for  court.  At  the  commencement  of  the 
argument,  the  appellant  must  furnish  to  each  of  the  judges  a 
printed  copy  of  the  judgment  roll,  together  with  a  statement 
showing  the  time  of  the  commencement  of  the  suit  and  of  the 
service  of  the  respective  pleadings,  the  names  of  the  original  par- 
ties in  full,  the  change  of  parties,  if  any  has  taken  place  pending 
the  suit,  and  also  a  copy  of  the  opinion  of  the  court  below,  if 
any  written  opinion  was  given,  or  an  affidavit  stating  that  no 
such  opinion  was  given,  or  if  given,  that  a  copy  could  not  be 
procured.  He  must  also  furnish  to  each  of  the  judges  a  copy  of 
the  points  on  which  he  intends  to  rely,  with  a  reference  to  the 
authorities  which  he  intends  to  cite.     Rule  50,  Sup.  Ct. 

Section  4.  Mode  of  argument.  The  mode  of  conducting  the 
argument  is  the  same  as  on  appeal  from  the  special  to  the  gen- 
eral term  of  the  same  court.    See  anie,  310-312. 

ARTICLE  VI. 

EUTTKT  AND   DOCKBTIlfG   OF  JUDGMENT. 

Section  1.  Where  entered  and  docketed.  Judgments  upon 
appeal  must  be  entered  and  docketed  with  the  clerk  in  whose 
office  the  judgment  roll  is  filed.  When  the  appeal  is  heard  in  a 
county  other  than  that  where  the  judgment  roll  is  filed,  the  judg- 
ment upon  the  appeal  must  be  certified  to  the  clerk  with  whom 
the  roU  is  filed,  to  be  there  entered  and  docketed.    Code,  §  347. 


CHAPTER  VII. 

APPEALS  FEOM  THE  COUE"TY  TO  THE  SUPEEMB  OOUET. 


ARTICLE  I. 

WHEN  AN  APPEAL    LIES. 

Section  1.  From  what  judgments.  The  Code  authorizes  an 
appeal  to  the  general  term  of  the  supreme  court  from  the  judg- 
ments rendered  by  a  county  court.  Code,  §  344.  As  the  county 
court  is,  to  a  certain  extent,  an  appellate  court  as  well  as  a  court 
of  original  jurisdiction,  an  appeal  may  be  taken  from  a  judg- 
ment of  the  county  court  affirming  or  reversing  a  judgment  of  a 
justice's  court,  as  well  as  a  judgment  rendered  in  the  county 
court  in  an  action  originating  therein. 

But,  in  either  case,  to  authorize  an  appeal  to  the  supreme 
court,  the  judgment  appealed  from  must  have  been  rendered 
after  a  hearing  of  both  parties.  The  supreme  court  has  no 
power  to  review  a  judgment  of  the  county  court  rendered  by 
default.  Dorr  v.  Birge,  8  Barb.  351 ;  S.  C,  1  Code  R.  N.  S.  76  ; 
5  How.  323  ;  Maltby  v.  Oreene,  3  Abb.  Ct.  App.  144;  S.  C,  1 
Keyes,  548  ;  McMaJion  v.  Hauhr,  47  IN".  Y.  (2  Sick.)  67 ;  Garnsey 
V.  KnigM,  1  Pars.  Sup.  Ct.  259. 

Section  2.  From  what  orders.  An  appeal  may  be  taken  to 
the  general  term  of  the  supreme  court  from  any  order  affecting 
a  substantial  right  made  by  a  county  court  or  a  county  judge  in 
any  action  or  proceeding.  Such  appeal  must  be  heard  on  a 
copy  of  the  papers  on  which  the  order  appealed  from  was  made. 
Code,  §  344. 

Since  the  amendment  of  the  Code  in  1860,  an  appeal  will  lie  to 
the  general  term  of  the  supreme  court  from  an  order  of  a  county 
judge  in  proceedings  supplementary  to  execution  in  a  cause 
originating  in  either  the  county  court,  or  a  court  of  a  justice  of 
the  peace.  Orounse  v.  Whipple,  34  How.  333.  So  an  order  of 
the  county  court  dismissing  an  appeal  from  a  judgment  of  a  jus- 
tice of  the  peace  in  summary  proceedings  to  recover  the  posses- 
sion of  lands  is  appealable.  Hammond  v.  Carpenter,  29  How. 
43  ;  Duel  v.  Bust,  24  Barb.  438. 
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An  order  of  the  county  court  denying  a  motion  for  a  new  trial 
in  a  justice's  court  is  not  appealable.  Wavel  v.  Wiles,  24  IS".  Y. 
(10  Smith)  635 ;  Tanner  v.  MarsTi,  53  Barb.  438  ;  S.  C,  86  How. 
140. 

But  where  a  new  trial  has  been  had  in  the  county  court  of  an 
action  commenced  in  a  justice's  court,  and  either  party  is  dis- 
satisfied with  the  decision  on  such  trial,  an  order  of  the  county 
court  granting  or  refusing  a  motion  for  a  re-trial  in  that  court  is, 
of  course,  appealable  as  aff"ecting  a  substantial  right. 

The  mode  of  obtaining  a  review  of  the  decision  of  the  county 
court  on  an  appeal  from  a  justice's  court  has  been  the  subject  of 
.much  dispute.  It  has  been  held  that  no  appeal  taken  to  the 
supreme  court  upon  a  case  or  exceptions  made  on  a  trial  in  the 
county  court,  upon  an  appeal  from  a  justice's  court,  will  be 
entertained,  until  the  county  court  has  passed  upon  the  ques- 
tions presented  in  such  case  or  exceptions.  Simmons  v.  Sherman, 
30  How.  4 ;  Carter  v.  Werner,  27  id.  385.  It  has  also  been 
held  that  upon  an  appeal  from  the  judgment  of  the  county 
court,  the  supreme  court  may  review  the  errors  brought  up  by 
the  record,  including  those  contained  in  a  case  or  exceptions. 
Bliss  V.  Schaub,  48  Barb.  339  ;  Monroe  v.  Monroe,  27  How.  208 ; 
WMtney  v.  Wells,  28  id.  150  ;  BougMon  v.  Mitchell,  29  id.  68 ; 
S.  C,  19  Abb.  163  ;  Bixon  v.  BucTc,  42  Barb.  70. 

It  is  not  possible  to  harmonize  these  conflicting  decisions,  and 
the  weight  of  authority  seems  to  be  in  favor  of  the  practice  allow- 
ing a  review  of  the  errors  of  the  county  court  on  an  appeal  from 
the  judgment  without  first  moving  in  the  county  court  for  a  new 
trial.  The  Code  has  apparently  provided  two  remedies,  by  either 
of  which  a  decision  of  the  county  court  may  be  reviewed. 

If  either  party  is  dissatisfied  with  the  result  of  a  trial  in  the 
county  court,  a  motion  may  be  made  in  that  court,  before  judg- 
ment, for  a  new  trial  on  the  judge's  minutes,  or  after  judgment 
on  a  case  or  exceptions ;  and  all  the  provisions  of  the  Code  in 
relation  to  the  proceedings  on  receiving  the  verdict  of  a  jury, 
exceptions  to  the  decision  of  the  court,  motions  for  new  trials, 
and  making  up  the  judgment  roll  for  the  supreme  court,  are 
made  applicable  to  all  appeals  brought  up  for  trial  to  the  county 
court.  Code,  §  366,  sub.  6.  From  a  decision  of  the  court  grant- 
ing or  refusing  a  new  trial,  an  appeal  may  be  taken  to  the  gene- 
ral term  of  the  supreme  court  under  the  second  subdivision  of 
section  344  of  the  Code.    The  mode  of  taking  exceptions,  pre- 
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paring  a  case,  and  moving  for  a  new    trial  has  been  already 
noticed.     See  Yol.  3,  p.  424. 

The  mode  of  preparing  the  case,  etc.,  for  an  appeal,  and  of 
bringing  on  the  argument  will  be  noticed  hereafter. 

But  as  the  party  wishing  to  review  the  decision  of  the  court  is 
not  compelled  to  appeal  from  the  order,  he  may  await  the  entry 
of  judgment,  and  on  an  appeal  from  the  judgment  may  review 
all  intermediate  orders  involving  the  merits  and  necessarily 
affecting  the  judgment,  including  a  motion  for  a  new  trial.  Code, 
§  329.  See  Pumpelly  v.  Village  of  Owego,  22  How.  385  ;  S.  C, 
13  Abb.  387 ;  Lane  v.  Bailey,  1  Abb.  N.  S.  407 ;  S.  C,  45  Barb. 
119;  30  How.  76;  Coyle  v.  City  of  BrooMyn,  52  Barb.  41,  62; 
41  N.  Y.  (2  Hand)  619,  n.  On  such  appeal  the  general  term  may 
reverse,  affirm  or  modify  the  judgment  appealed  from  in  the 
respect  mentioned  in  the  notice  of  appeal,  as  to  any  or  all  of 
the  parties,  and  may,  if  necessary  or  proper,  order  a  new  trial. 
Code,  §  330. 

It  wiU  be  seen  that  in  all  cases  it  is  the  better  practice  for  the 
party  dissatisfied  with  the  result  of  a  trial  in  the  county  court 
to  move  for  a  new  trial,  and  on  a  denial  of  the  motion  to  appeal 
from  the  order  to  the  supreme  court. 


ARTICLE  11. 

SECUKITT    UPON   APPEAL. 

Section  1.  What  security  must  be  given.  On  an  appeal  from 
the  county  court  to  the  general  term  of  the  supreme  court, 
security  must  be  given  in  the  same  manner  and  to  the  same 
extent  as  upon  an  appeal  to  the  court  of  appeals.  Code,  §  345. 
No  appeal  will  be  effectual  for  any  purpose  unless  such  security 
is  given.    Jones  v.  Decker,  14  Abb.  391. 

As  to  the  security  required  on  appeal  to  the  court  of  appeals, 
see  ante,  269. 

ARTICLE   III. 

PAPERS   UPON"  APPEAL. 

Section  1.  Return.  The  appellant  must  procure  a  proper 
return  as  on  other  appeals.  If  the  appeal  is  from  a  judgment 
of  the  county  court,  the  return  will  consist  of  a  certified  copy 
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of  the  notice  of  appeal  and  of  the  judgment  roll.  Code,  §  328. 
The  judgment  roll  will  consist  of  the  summons,  pleadings,  copy 
of  the  judgment,  with  any  verdict  or  report,  the  offer  of  the 
defendant,  exceptions,  case,  and  all  orders  and  papers  in  any 
way  involving  the  merits  and  necessarily  affecting  the  judgment. 
Code,  §§  281,  366,  sub.  6. 

If  the  appeal  is  from  an  order,  the  return  will  consist  of  a 
certified  copy  of  the  order  and  of  the  papers  upon  which  it  was 
granted.    Code,  §  328. 

Section  2.  Preparation  and  service  of  motion  papers.  The 
appellant,  on  taking  his  appeal,  should  proceed  to  prepare  and 
serve  copies  of  the  papers  on  which  the  motion  is  founded  at 
least  eight  days  before  the  commencement  of  the  term  of  the 
court  for  which  the  appeal  is  noticed.  The  appeal  is  an  enumer- 
ated motion,  and  all  the  rules  of  the  supreme  court  relating  to 
the  preparation,  service  and  printing  of  papers  to  be  used  on  the 
argument  of  an  enumerated  motion  are  applicable  to  appeals 
from  the  county  to  the  supreme  court.  Harper  v.  Allyn,  B  Abb. 
K  S.  186. 

Section  3.  Preparation  and  service  of  case.  As  to  the  rules 
relating  to  the  preparation  and  service  of  a  case,  see  ante,  p.  SOS- 
SOS.    See  Rules  41-44. 

Section  4.  Note  of  issue.  The  cause  must  be  plaeed  on  the 
calendar,  so  that  it  may  be  regularly  brought  on  for  a  hearing 
as  an  enumerated  motion.  To  effect  this,  a  note  of  issue  must 
be  filed  eight  days  before  the  commencement  of  the  court  for 
which  the  cause  is  noticed.     Eule  48,  Sup.  Ct. 


AETIOLE  IV. 

THE   AEGUMEITT. 

Section  1.  How  noticed.  Either  party  may  notice  the  motion 
for  the  first  day  of  the  term.     Eule  49,  Sup.  Ct. 

Section  2.  Where  heard.  The  appeal  must  be  heard  in  a 
department  embracing  the  county  in  which  the  judgment  or 
order  was  entered,  and  in  a  district  embracing  such  county,  or 
in  a  county  adjoining  such  county.  Laws  of  1870,  ch.  408,  §  105; 
Code,  §  346. 

Section  3.  Papers  for  court.  At  the  commencement  of  the 
argument,  the  appeUant  must  furnish  each  of  the  judges  with  a 
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printed,  copy  of  the  motion  papers,  together  with  the  points  on 
which  he  intends  to  rely.  Rule  50,  Sup.  Ct.  The  provision  of 
the  Code  declaring  that  an  appeal  from  an  order  by  the  county 
court,  or  a  county  judge,  shall  be  heard  on  a  copy  of  the  papers 
on  which  the  order  appealed  from  was  made,  is  not  inconsistent 
with  rule  50  of  the  supreme  court,  and  does  not  relieve  the  appel- 
lant from  furnishing  the  printed  papers  required  by  that  rule. 
Harper  v.  Allyn,  3  Abb.  N".  S.  186. 

Section  4.  Mode  of  argument.  The  appeal  is  argued  in  the 
same  manner  as  any  other  enumerated  motion.  See  ante,  p.  310- 
312. 


ARTICLE  V. 

THE   JUDGMENT. 

Section  1.  Where  entered  and  docketed.  The  judgment  of  the 
supreme  court  must  be  entered  and  docketed  with  the  clerk  in 
whose  oflB.ce  the  judgnaent  roll  is  filed.    Code,  §  347. 

Section  2.  Form  and  contents  of  the  judgment.  On  an  appeal 
from  the  county  to  the  supreme  court,  the  latter  court  may  ren- 
der a  new  judgment.  Mno  v.  CrooTce,  6  How.  462.  Thus,  on  an 
appeal  from  a  judgment  of  the  county  court  affirming  a  judg- 
ment recovered  in  a  justice's  court,  the  respondent,  on  affirmance 
of 'the  judgment  in  the  supreme  court,  is  entitled  to  have  the 
interest  on  the  judgment  below,  from  the  time  of  its  rendition  to 
the  time  of  entering  judgment  of  affirmance,  taxed  by  the  clerk 
and  inserted  with  the  costs  of  appeal.  Buck  v.  City  of  Lockport, 
43  How.  283. 

Judgment  of  afflrmanee. 

{Title  of  the  cause.)  Judgment  December  10, 18    . 

This  action  having  been  brought  to  a  hearing  upon  an  appeal 
from  a  judgment  entered  in  the  county  court  of  Schenectady 
county,  on  the  day  of  ,  187    ,  in  favor  of  the  above- 

named  ,  against  the  above-named  ,  for  dollars 

damages,  costs  and  disbursements,  and  the  decision  of  the  court 
upon  said  appeal  having  been  filed,  whereby  the  aforesaid  judg- 
ment is  in  all  things  affirmed  :  Now,  on  motion  of  ,  of  coun- 
sel for  the  ,  after  hearing  ,  of  counsel  for  the  , 
IT  IS  ADJUDGED  that  the  said  judgment  be  and  the  same  is 
hereby  in  aU.  things*  affirmed,  and  that  the  plaintiff  (or 
Vol.  IV.— 44 
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Judgment  of  reversal. 

defendant)  recover  of  the  said  the  said  sum  of  ,  with 

dollars  costs,  disbursements  and  interest,  amounting  in  all 
to  dollars. 

(Signature  of  clerk) 

Judgment  of  reversal. 

[As  in  preceding  form  to  *)  reversed.     Now,  on  motion  of 
of  counsel  for  the  ,  after  hearing  ,  of  counsel  for  the 

,  IT  IS  ADJUDGED  that  the  said  judgment  be  and  the  same 
hereby  is  in  all  thing  reversed,  and  that  the  said  recover  of 

the  the  sum  of         dollars  for  Ms  costs  and  disbursements 

upon  said  appeal. 

{Signature  of  clerTc.) 


f  CHAPTER  VIII. 

APPEALS  FEOM  SUEEOGATBS'  COUETS. 
ARTICLE  I. 

BT   WHAT   STATUTES   EEGTJLATED, 

Section  1.  Eerised  Statutes  still  in  force.  It  is  declared  by 
section  471  of  the  Code,  that  until  the  legislature  shall  otherwise 
provide,  the  second  part  of  the  Code  shall  not  affect  appeals 
from  surrogates'  courts,  except  that  the  costs  on  sucli  appeal 
shall  be  regulated  and  allowed  in  th.e  manner  provided  in  section 
318  of  that  act. 

The  legislature  have  not  otherwise  provided,  and  the  proceed- 
ings on  appeals  from  surrogates'  courts  are  still  governed  by  the 
laws  in  force  prior  to  the  adoption  of  the  Code,  except  so  far  as 
the  mode  of  taking  the  appeal  may  be  modified  by  rule  51  of 
the  supreme  court.  Spoils  v.  Dumesnil,  12  Abb.  N.  S.  117 ; 
S.  C.  47  ]Sr.  T.,  (2  Sick.)  677  :  Sherman  v.  Toungs,  6  How.  318 ; 
Eowland  v.  Taylor,  53  N.  Y.  (8  Sick.)  627.  The  joining  of  law 
and  equity  jurisdiction  in  the  same  court  effected  no  ckange  in 
the  former  practice,  and  repealed  no  provision  of  tbe  statute 
regulating  the  course  of  proceeding  on  such  appeals.  JoJinson 
v.  Hicks,  1  Lans.  150. 

ARTICLE  IL 

XO   WHAT  COUETS  AND  TERMS  THE   APPEAL  LIES. 

Section  1.  To  the  supreme  court.  Under  the  former  practice, 
appeals  might  be  taken  from  the  orders,  decrees  and  sentences 
of  surrogates  to  the  court  of  chancery  in  all  cases  except 
where  provision  had  been  made  by  law  for  appeals  to  circuit 
judges,  and  except  also  appeals  from  orders  concerning  any 
admeasurement  of  dower.  2  R.  S.  609  (632),  §  104.  An  appeal 
to  a  circuit  judge  was  allowed  from  a  decision  of  a  surrogate, 
either  admitting  or  refusing  to  admit  a  wUl  to  record  or  probate. 
2  E.  S.  66,  §  55.  If,  on  such  appeal,  it  appeared  to  the  circuit 
judge  that  the  decision  of  the  surrogate  was  erroneous,  he  had 
power  to  reverse  the  decision,  and  if  the  reversal  was  founded 
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on  a  question  of  fact,  he  might  direct  the  trial  of  the  questions 
involved  at  the  next  circuit  court  on  a  feigned  issue.  Id.,  §  57. 
Prom  the  decision  of  the  circuit  judge  on  such  appeal,  when  no 
feigned  issue  had  been  awarded,  an  appeal  might  be  taken  to 
the  court  of  chancery.    2  R.  S.  609  (632),  §  100. 

The  jurisdiction  of  the  former  court  of  chancery  devolved  upon 
the  supreme  court  under  the  judiciary  act  of  1847,  and  on  appeals 
from  the  decrees  of  surrogates  the  supreme  court  has  all  the 
powers  of  the  court  of  chancery  in  such  cases,  and  may  appro- 
priately exercise  these  powers  according  to  the  same  rules  of 
practice.  ScTiencJc  v.  Bart,  22  IST.  Y.  (8  Smith)  420.  Appeals 
from  all  surrogates'  orders  or  decrees,  including  appeals  from 
a  decision  of  a  surrogate  admitting  or  refusing  to  admit  a  will  to 
probate,  are  now  heard  in  the  first  instance  at  the  general  term. 
Wever  v.  Marvin,  14  Barb.  376  ;  S.  C,  7  How.  182 ;  Marvin  v. 
Marvin,  4  Keyes,  9 ;  3  Abb.  Ct.  App.  192 ;  Watts  v.  AiUn,  4 
How.  439  ;  Pilling  v.  Pilling,  45  Barb.  86  ;  WJiitbeclc  v.  Pat- 
terson, 22  Barb.  83  ;  Bevin  v.  Patchin,  26  N.  Y.  (12  Smith)  441; 
S.  C,  25  How.  5.    See  Johnson  v.  Hicks,  1  Lans.  150, 156. 


ARTICLE  III. 

APPEAL,   WHBM"   BROUGHT. 

Section  1.  When  within  six  months.  Appeals  from  an  order 
of  a  surrogate  for  the  appointment  of  a  guardian,  or  for  his 
removal,  or  upon  a  refusal  to  remove  a  guardian,  must  be  made 
within  six  months  from  the  entry  of  the  order.  2  R.  S.  610  (633), 
§  106. 

Section  2.  When  within  three  months.  Appeals  from  a  decree 
of  a  surrogate  for  the  final  settlement  of  the  account  of  any 
executor,  administrator  or  guardian  must  be  taken  within  three 
months  after  the  decree  has  been  recorded.  2  R.  S.  610  (633),  §  105. 
An  appeal  from  a  surrogate's  decree  of  distribution  must  be 
taken  within  three  months  after  the  entry  of  the  decree,  even 
though  the  decree  does  not  make  a  final  distribution  of  the  whole 
estate.  Anthony  v.  Brouwer,  31  How.  128 :  S.  C.  affirmed,  37 
I^ .  Y.  (10  Tiff.)  549  ;  5  Trans.  App.  86.  If  all  the  proper  parties 
have  not  been  brought  before  the  surrogate  on  the  settlement  of 
the  account  of  an  administrator,  or  if  the  surrogate  directs  cer- 
tain payments,  but  decrees  a  further  account  when  he  shall  so 
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require,  tlie  decree  is  not  final,  witliin  the  meaning  of  the  statute, 
so  as  to  give  the  parties  three  months  within  which  to  appeal. 
Stone  V.  Morgan,  10  Paige,  615  ;  Bronson  v.  Ward,  3  id.  189. 

An  appeal  from  the  decision  of  a  surrogate  admitting  or 
refusing  to  admit  a  will  of  real  or  personal  estate,  or  both,  to 
record  or  probate,  may  be  taken  within  three  months  from  the 
entry  of  the  decision.    2  R.  S.  66,  §  55. 

Section  3.  When  within  thirty  days.  In  all  cases  not  before 
specified  and  not  otherwise  limited  by  law,  appeals  from  the 
orders,  decrees  and  sentences  of  surrogates  must  be  taken  within 
thirty  days  after  such  order,  decree  or  sentence  shall  have  been 
made.  2  R.  S.  610  (633),  107.  See  Btone  v.  Morgan,  10  Paige, 
615  ;  Bronson  v.  Ward,  3  id.  189  ;  Disosway  v.  BanTc  of  Wash- 
ington, 24  Barb.  60. 


ARTICLE   IV. 

PARTIES  TO  THE  APPEAL. 

Section  1.  Who  may  appeal.  After  any  will  of  real  or  per- 
sonal estate,  or  both,  has  been  proved  before  the  surrogate,  any 
devisee  or  legatee  named  therein,  or  any  heir  or  next  of  kin  to 
the  testator,  may  appeal  from  the  decision  of  the  surrogate, 
either  admitting  or  refusing  to  admit  the  will  to  record  or  pro- 
bate.    2  R.  S.  66,  §  55. 

Parties  to  a  proceeding  for  the  probate  of  a  will  and  codicils, 
and  who,  if  the  will  is  established,  will  take  or  lose  nothing  by 
the  codicil,  and  whose  interests  are  unaffected  whether  the  decis- 
ion of  the  surrogate  in  reference  to  it  is  affirmed  or  reversed, 
have,  nevertheless,  a  right  to  appeal  from  that  part  of  the  judg- 
ment of  the  surrogate  admitting  the  codicil  to  probate.  Parish 
V.  Parish,  42  Barb.  274;  S.  C,  16  Abb.  397,  note;  1  Redf.  130 ; 
25  K.  Y.  (11  Smith)  9.  A  party  who  is  a  legatee  and  devisee 
named  in  a  will  but  not  a  party  to  the  proceedings  before  the 
surrogate,  may  appeal  from  the  decree  of  a  surrogate  refusing 
to  admit  the  will  to  probate  without  first  obtaining  leave  of 
court.  Lewis  v.  Jones,  50  Barb.  645.  See  Marvin  v.  Marvin, 
1  Abb.  N.  S.  97. 

Parties  whose  rights  and  interests  are  the  same  as  next  of  kin, 
should  not  bring  separate  appeals  from  an  order  of  a  surrogate 
appointing  an  administrator.    Brockway  v.  Jewett,  16  Barb.  590. 
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It  is  not  necessary  that  an  appeal  from  an  order  of  a  surrogate 
appointing  a  guardian,  should  be  in  the  name  of  the  infant,  as  the 
nominal  appellant,  nor  that  the  appellant  should  have  any 
pecuniary  interest  in  the  appointment  or  removal  of  the  guardian, 
to  entitle  him  to  institute  an  appeal  in  his  own  name.  It  is 
proper,  however,  that  the  infant  should  be  made  a  party  to  the 
appeal,  especially  where  it  is  from  an  order  removing  a  guardian 
or  refusing  to  appoint  the  person  by  whom  the  appeal  is  brought. 
Even  where  the  appeal  is  from  an  order  appointing  a  guardian, 
if  the  infant  does  not  himself  appeal  by  his  next  friend,  the 
appellant  may  make  him  a  party  to  the  petition  of  appeal, 
jointly  with  the  person  appointed  as  guardian  by  the  surrogate. 
But  in  that  case  it  is  absolutely  necessary  to  make  the  infant  a 
party,  for  the  court  may  appoint  some  suitable  person  to  protect 
his  rights,  if  necessary,  although  he  is  not  a  nominal  party  to 
the  appeal.     Under Aill  v.  Dennis,  9  Paige,  202. 

Section  2.  Who  should  toe  made  respondents.  Upon  an  appeal 
from  an  order  or  decree  of  a  surrogate,  all  persons  to  whom  the 
surrogate  has  awarded  sums  of  money  to  be  paid  from  the  estate 
of  the  deceased,  and  who  are  therefore  interested  in  sustaining 
his  decree,  should  be  made  parties  ^respondents  in  the  petition 
of  appeal,  although  they  were  not  parties  to  the  proceedings 
before  the  surrogate.  Willcox  v.  Bmith,  26  Barb.  316.  And  it  is 
a  general  rule  that  all  parties  to  proceedings  before  a  surrogate, 
who  are  interested  in  sustaining  the  order  or  decree  from  which 
the  appeal  is  taken,  should  be  made  parties  to  the  petition  of 
appeal.  CHlchrist  v.  Rea,  9  Paige,  66 ;  Brown  v.  Evans,  34 
Barb.  594. 

A  person  interested  in  proving  a  will  may  make  himself  a 
party  to  an  appeal  from  the  decision  of  the  surrogate,  although 
he  was  not  a  party  to  the  proceedings  in  the  court  below.  Foster 
V.  Foster,  7  Paige,  48. 


ARTICLE   V. 

APPEAL,   HOW  TAKEN. 

Section  1.  Notice  of  appeal.  The  Revised  Statutes  provide 
that  in  every  case  of  an  appeal  from  an  order,  decree  or  sentence 
of  a  surrogate,  the  filing  of  the  appeal  in  the  office  of  the  surro- 
gate, and  perfecting  the  same  by  giving  a  bond  in  the  cases 
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Appeal  from  surrogate  -  -  Security  on  appeal. 


required  by  law,  shall  be  deemed  sufficient  notice  of  such  appeal 
to  the  adverse  party  without  any  other  notice.  2  R.  S.  611  (634), 
§  117.  It  is  the  usual  practice,  however,  to  serve  a  copy  of  the 
notice  of  appeal  on  the  attorney  of  the  adverse  party. 

Appeal  from  surrogate. 
Oneida  CorrNTT : 
In  Surrogate's  Court,  before  Joseph  Avert,  Surrogate. 


In  the  matter  of  John  Smith,  adm'r, 
etc.,  of  Robert  Roberts,  deceased, 
in  accounting,  etc.,  upon  the  appli- 
cation of  Ellis  Roberts. 


A  decree  having  been  entered  in  the  office  of  the  surrogate  of 
the  county  of  Oneida,  on  the  day  of  ,  187    ,  in  the 

above  matter,  and  the  said  John  Smith,  administrator,  etc.,  con- 
ceiving himself  aggrieved  by  said  decree,  hereby  appeals  from 
the  same,  and  every  part  thereof,  to  the  supreme  court,  and  prays 
that  the  pleadings,  proofs  and  proceedings  may  be  transmitted  to 
the  supreme  court,  to  the  end  that  such  order  may  be  made 
thereon  as  shall  be  just. 

A.  W.  Mills, 
Attorney  for  appellant. 

Section  2.  Security  on  appeal.  It  is  provided  by  statute  that 
no  appeal  to  the  court  of  chancery  shall  be  effectual  until  a  bond 
be  filed  with  the  surrogate,  with  two  sufficient  sureties  to  be 
approved  by  him,  in  the  penalty  of  at  least  one  hundred  dollars, 
to  the  adverse  party,  conditioned  substantially  that  the  appellant 
will  prosecute  his  appeal  to  effect,  and  will  pay  all  costs  that 
shall  be  adjudged  by  the  appellate  court  against  him.  2  R.  S. 
610  (633),  §  108. 

The  statute  is  peremptory,  and  unless  the  bond  is  given  in 
compliance  therewith,  the  appeal  will  be  dismissed.  Bpotts  v. 
Bumesnil,  12  Abb.  N".  S.  117.  On  dismissing  an  appeal  for 
this  cause,  the  supreme  court  has  no  power  to  make  a  conditional 
order  allowing  a  bond  to  be  filed  nunc  pro  tune  on  payment  of 
costs.  Dumesnil  v.  Spotts,  12  Abb.  N.  S.  128  {n.) ;  S.  C,  47  N". 
Y.  (2  Sick.)  677.  But  where  a  bond  has  been  given  to  secure 
costs  on  appeal,  the  court  may  amend  any  defect  therein  on  a 
motion  to  dismiss  the  appeal  on  account  of  the  defect.  Marvin 
V.  Marvin,  11  Abb.  'N.  S.  97. 

Thus,  where  the  bond  is  in  the  alternative  to  the  people  or  to 
the  respondent,  instead  of   to  the  respondent,  as  the  statute 
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requires,  the  court  may,  for  this  defect,  dismiss  the  appedl 
unqualifiedly  with  costs,  or  allow  an  amendment  on  terms.  lb. 

On  appeals  from  orders  of  a  surrogate  admitting  or  refusing 
to  admit  a  will  to  record  or  probate  a  similar  bond  must  be  filed, 
except  that  it  must  be  executed  to  the  people,  and  must  be  con- 
ditioned for  the  diligent  prosecution  of  the  appeal,  and  for  the 
payment  of  such  costs  as  shall  be  taxed  against  the  appellant  in 
the  event  of  his  failure  to  obtain  a  reversal  of  the  decision 
appealed  from.  2  R.  S.  66,  §§  55,  56.  See  Foster  v.  Foster,  7 
Paige,  48.  Where  an  appeal  has  been  taken  from  an  order 
admitting  a  will  to  probate  (2  R.  S.  66,  §  55),  and  the  appellant 
has  succeeded  in  impeaching  the  validity  of  the  will,  and  the 
surrogate  has,  in  accordance  with  the  direction  of  the  appellate 
court,  annulled  the  record  and  probate,  and  decreed  the  payment 
by  the  proponent  to  the  contestant  of  all  the  costs  of  the  pro- 
ceeding (2  R.  S.  67,  §  62),  and  from  this  decree  an  appeal  is  taken 
to  the  general  term  and  a  bond  given,  as  required  by  statute  (2 
R.  S.  609,  §  101),  the  bond  must  be  executed  to  the  respondent. 
Marvin  v.  Marmn,  11  Abb.  IST.  S.  97. 

Where  commissioners  have  been  appointed  by  the  surrogate 
for  the  admeasurement  of  dower,  and  an  appeal  has  been  taken 
from  the  order  of  the  surrogate  confirming  the  report  of  the  com- 
missioners, the  appeal  will  not  be  efiectual  or  valid  for  any  pur- 
pose, until  a  bond  to  the  adverse  party  has  been  executed  by  the 
appellant,  and  filed  with  the  surrogate.  This  security  must  be 
approved  by  the  surrogate,  and  be  evidenced  by  an  indorsement 
on  the  bond  in  the  penal  sum  of  one  hundred  dollars,  condi- 
tioned for  the  diligent  prosecution  of  the  appeal  and  for  the 
payment  of  all  costs  that  may  be  adjudged  by  the  supreme 
court  against  the  appellant.    2  R.  S.  491  (513),  §  20. 

Bond  for  costs  on  appeal. 

"supreme"  court. 

Know  all  mek  by  these  presents,  that  we,  J.  S.,  R.  S. 
and  W.  B.,  of  the  city  of  Utica,  are  held  and  firmly  bound  unto 
{here  insert  the  name  of  the  respondent  unless  the  appeal  is 
from  an  order  or  decree  admitting  or  refusing  to  admit  a 
will  to  record  or  probate,  in  which  case  insert  to  the  People 
of  the  State  of  New  York),  in  the  sum  of  one  hundred  dollars, 
to  be  paid  to  the  said  ,  his  executors,  administrators  or 

assigns ;  for  which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors  and  administrators,  jointly  and 
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severally,  firmly  b}^  these  presents.  Sealed  with  our  seals,  and 
dated  this  day  of  ,  187    . 

Whekeas,  the  above-named  J.  S.  has  appealed  to  the  supreme 
court  from  an  order  (or  decree)  of  the  surrogate  of  the  county  of 
Oneida,  made  on  the  day  of  ,  187    ,  in  the  matter  of 

{insert  title  of  the  proceedings). 

JJow,  therefore,  the  condition  of  this  obligation  is  such,  that  if 
the  said  appellant  shall  diligently  prosecute  his  said  appeal, 
and  shall  pay  all  costs  that  shall  be  adjudged  against  him  by 
the  said  supreme  court  {if  the  appeal  is  from  a  decree  or  order 
relating  to  the  admission  of  a  will  to  record  or  probate,  add  in 
the  event  of  his  failure  to  obtain  a  reversal  of  said  order  or 
decree)  on  the  said  appeal,  then  this  obligation  to  be  void  ;  other- 
wise to  be  and  remain  in  full  force  and  virtue. 

_  Sealed  and  delivered  }  {Signatures  and  seals.) 

m  the  presence  of  J  ^    ^  ' 

{Signature  of  witness.) 

Acknowledgment  of  bond. 

State  of  New  York,  )       . 

OuEiDA  County.      )      " 

Be  it  remembered  that  on  this  day  of  ,  187  ,  before 

me  came  ,  to  me  known  to  be  the  persons  described  in  and 

who  executed  the  within  bond,  and  severally  acknowledged  that 
they  executed  the  same  for  the  uses  and  purposes  therein 
mentioned. 

{Signature  of  officer.) 

To  the  above  bond  should  be  added  an  afiidavit  of  justification 
by  the  sureties,  which  will  be  in  the  ordinary  form ;  and  the 
bond  should  also  bear  an  indorsement  of  approval,  by  the  surro- 
gate, of  the  bond  and  the  sureties  thereto. 

Indorsement  of  approval  of  bond  and  sureties. 

I  approve  of  the  form  and  execution  of  the  within  bond,  and 
of  the  sufiiciency  of  the  sureties  therein ;  each  of  said  sureties 
having  fully  justified. 

Dated  ,  187  .  Joseph  Avery, 

Surrogate  of  Oneida  Co. 

Section  3.  Appeal,  when  perfected.  An  appeal  to  the  general 
term  of  the  supreme  court,  from  an  order,  sentence  or  decree  of 
a  surrogate,  is  perfected  on  filing  with  the  surrogate  the  notice 
of  appeal  and  giving  the  bond  required  by  law.  2  R.  S.  611 
(634),  §  117. 

Vol.  IV.  —45 
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Appeal,  how  far  a  stay  of  proceedings. 

Section  i.  Appeal,  how  far  a  stay  of  proceedings.  As  a  general 
rule  an  appeal,  when  perfected,  suspends  all  proceedings  on  the 
order  appealed  from.  2  E.  S.  610  (633),  §  109 ;  id.  66,  §  55. 
From  the  application  of  this  rule,  appeals  from  orders  appointing 
collectors  or  special  administrators,  or  directing  the  sale  of  per- 
ishable property,  or  appointing  appraisers,  or  directing  the  ser- 
vice or  publication  of  notices,  or  directing  commitments,  are 
especially  excepted.  2  E.  S.  610  (633),  §§  110,  111 ;  Mcks  v. 
JlicTcs,  12  Barb.  322.  The  rule  is  still  further  modified  by  a  pro- 
vision of  the  Eevised  Statutes,  that  appeals  from  the  order  of  a 
surrogate,  suspending  or  removing  any  execiitor,  administrator 
or  guardian,  shall  not  affect  any  such  order  until  the  same  be 
reversed.  2  E.  S.  611  (634),  §  116.  See  Vreedenburgfh  v.  Calf, 
9  Paige,  128. 

On  perfecting  an  appeal  from  the  decision  of  a  surrogate, 
either  admitting  or  refusing  to  admit  a  vfill  to  record  or  probate, 
the  recording  of  the  will  will  be  stayed  until  the  determination 
of  the  appeal.     2  E.  S.  66,  §  55. 

Perfecting  an  appeal  from  an  order  declaring  an  instrument, 
propounded  for  proof  as  a  will,  null  and  void,  stays  the  appoint- 
ment of  a  particular  person  as  administrator.  Hieks  v.  Hicks, 
12  Barb.  322  ;  Newhouse  v.  Oale,  1  Eedf  217. 

But  an  appeal,  when  taken  from  the  decree  or  decision  of  a 
surrogate' s  court,  declaring  the  validity  of  a  will,  and  admitting 
the  same  to  probate,  will  not  stay  the  issuing  of  letters  testa- 
mentary to  the  executors,  if,  in  the  opinion  of  the  surrogate,  the 
protection  and  preservation  of  the  estate  of  the  deceased  require 
the  issuing  of  such  letters.  Laws  of  1871,  ch.  603.  But  such 
letters,  when  issued  pending  the  appeal,  are  declared  by  law 
incapable  of  conferring  power  upon  the  executor  or  executors 
named  in  the  will  to  sell  real  estate,  pay  legacies  or  distribute 
the  effects  of  the  testator  untU  the  final  determination  of  the 
appeal.  lb. 

Where  a  surrogate  makes  an  order  requiring  an  administrator 
to  give  further  security  within  a  specified  time,  an  appeal  from 
the  order  before  the  expiration  of  such  time  will  stay  the  issuing 
of  a  further  order,  revoking  the  letters  of  administration  until 
the  appellate  court  authorizes  further  proceedings  before  the 
surrogate  upon  the  order  appealed  from.  Yreederiburgh  v.  Calf, 
9  Paige,  128. 
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Petition  of  appeal  and  proceedings  tliereunder  —  Form  and  contents  of  petition. 

ARTICLE  VI. 

PETITION    OF   APPEAL   AND    PEOOEBDINGS   THEREUNDER. 

Section  1.  Filing  petition  of  appeal.  The  appeal  having  been 
perfected  by  the  filing  of  the  appeal  and  the  giving  of  the  bond 
required  by  law,  the  next  step  in  the  proceedings  of  the  appel- 
lant should  be  to  file  a  petition  of  appeal.  This  the  appellant 
must  file  with  the  clerk  of  the  county  in  which  the  order,  sen- 
tence or  decree  a,ppealed  from  was  made,  within  fifteen  days 
after  the  entry  of  the  appeal  in  the  court  below,  or  the  appeal 
will  be  considered  as  waived ;  and  any  party  interested  in  the 
proceedings  in  the  court  below  may  apply  ex  parte  to  the 
supreme  court  for  a  dismissal  of  the  appeal,  with  costs.  Rule 
51,  Sup.  Ct. ;  Halsey  v.  Yan  Amringe,  4  Paige,  279. 

Section  2.  Form  and  contents  of  petition.  The  petition  of 
appeal  must  be  addressed  to  the  court,  and  must  briefly  state  the 
general  nature  of  the  proceedings,  and  of  the  sentence,  order  or 
decree  appealed  from,  and  must  specify  the  part  or  parts  thereof 
complained  of  as  erroneous ;  except  that  when  the  whole  sen- 
tence, order  or  decree  is  alleged  to  be  erroneous,  it  is  sufiicient 
if  the  petition  states  that  the  decree  and  every  part  thereof  is 
erroneous.  If  the  appeal  is  from  a  sentence  or  decree  on  the 
settlement  of  the  accounts  of  an  executor,  administrator  or  guar- 
dian, and  the  appellant  wishes  to  review  the  decision  as  to  the 
allowance  or  rejection  of  any  particular  items  of  account,  such 
items  must  be  specified  in  the  petition  of  appeal,  or  the  allow- 
ance or  disallowance  of  any  such  items  will  not  be  considered  a 
sufficient  ground  for  reversing  or  modifying  the  sentence  or  decree 
appealed  from.  Rule  51,  Sup.  Ct.  The  petition  should  name 
all  the  parties  intended  to  be  designated  as  respondents,  and 
should  pray  for  an  order  that  they  answer  the  same.  Kellett  v. 
Rathhun,  4  Paige,  102  ;  Brown  v.  JSvans,  34  Barb.  594 ;  Willcox 
V.  Smith,  26  id,  316.  If  any  person,  who  would  have  been  enti- 
tled to  proceed  on  the  sentence  or  order  appealed  from,  if  such 
appeal  had  not  been  entered,  is  not  made  a  party  to  the  petition 
of  appeal  by  the  usual  prayer  that  he  may  answer  the  same,  the 
party  whose  proceedings  are  stayed  may  move  to  dismiss  the 
appeal,  or  for  leave  to  proceed  in  the  court  below,  notwithstand- 
ing the  appeal.    Halsey  v.  Yan  Amringe,  4  Paige,  279.    The 
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objection  must  be  taken  hy  motion,  and  not  by  answer.    Brown 
V.  Hvans,  34  Barb.  594. 

The  petition  should  be  entitled  in  the  supreme  court,  and  in 
the  name  of  the  appellants  against  the  respondents  as  such.  See 
post,  361,  art.  8,  §  3. 

Petition  of  appeal. 
{Title  of  the  cause.) 
To  the  Supreme  Court  of  the  State  of  New  YorJc  : 

The  petition  of  the  above-named  appellant  respectfully  shows 
to  the  court : 

That  heretofore  the  above-named  appellant  made  application 
to  Joseph  Avery,  Esq.,  surrogate  of  Oneida  county,  for  letters 
of  administration,  to  be  granted  to  him  npon  the  goods,  chattels 
and  credits  of  John  Jones,  deceased,  which  were  granted  accord- 
ingly ;  that  the  respondent  afterward  presented  a  petition  to 
such  surrogate  to  obtain  a  revocation  of  such  letters,  and  there- 
upon proofs  having  been  taken  and  a  hearing  had  upon  the 
matter  before  such  surrogate,  a  sentence  or  decree  was  pro- 
nounced by  him  on  the  day  of  ,  187  ,  which  was 
entered  on  the  day  of  ,  187  ;  whereby  it  was  ordered 
and  decreed,  that  such  letters  of  administration  be  revoked  as 
well  as  all  power,  authority  and  control  of  said  appellant  over 
the  personal  estate  of  the  said  John  Jones,  deceased,  and  that 
the  costs  of  such  respondent  be  paid  out  of  the  estate  of  the 
deceased. 

This  appellant,  being  advised  that  the  said  order  or  decree  is 
erroneous  in  each  and  every  part  thereof,  has  appealed  therefrom 
to  this  court,  and  prays  that  the  said  may  be  ordered  to 

answer  this  petition  ;  that  the  decree  appealed  from  be  reversed, 
and  that  this  appellant  be  decreed  to  be  entitled  to  the  adminis- 
tration of  the  goods,  chattels  and  credits  of  the  said  John  Jones, 
deceased. 

{Date.)  {Signature.) 

{Verification.) 

Section  3.  Answer,  how  obtained.  Upon  filing  the  petition  of 
appeal,  as  pointed  out  in  the  first  section  of  this  article,'  the 
appellant  may  have  an  order,  of  course,  that  the  respondent,  in 
the  petition  of  appeal,  answer  the  same  within  twenty  days 
after  the  service  of  a  copy  of  the  petition  of  appeal  and 'notice 
of  the  order,  or  that  the  appellant  be  heard  ex  parte.  Rule  .51, 
Sup.  Ct. 

The  appellant  having  entered  the  order  with  the  clerk  should 
next  serve  a  copy  of  the  petition  of  appeal  and  notice  of  the 
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order  on  the  attorney  of  the  respondent,  if  he  has  appeared  by- 
attorney,  otherwise  upon  the  surrogate. 

If  the  respondent  is  an  adult,  and  fails  to  answer  the  petition 
within  twenty  days  after  the  service  of  the  petition  and  notice 
of  the  order  to  answer,  the  appellant  should  prepare  an  affidavit, 
stating  the  service  of  the  petition  and  notice  upon  the  attorney 
or  surrogate,  as  the  case  may  be,  and  that  no  answer  to  the 
petition  has  been  received.  On  this  affidavit  the  appellant  may 
have  an  order,  of  course,  that  the  appellant  be  heard  ex  parte  as 
against  such  respondent.     Rule  51,  Sup.  Ct. 

If  the  respondent  is  a  minor  and  does  not  procure  the  appoint- 
ment of  a  guardian  ad  litem  upon  the  appeal,  within  twenty 
days  after  the  filing  of  the  petition  of  appeal,  the  appellant 
should  apply  ex  parte  to  a  justice  of  the  supreme  court  for  the 
appointment  of  a  guardian.  And  if  the  minor  has  appeared  by 
his  guardian  ad  litem  in  the  appellate  court,  the  appellant  may 
have  an  order  of  course  that  the  guardian  answer  the  petition  of 
appeal  within  twenty  days  after  service  of  a  copy  thereof  and 
notice  of  the  order,  or  that  an  attachment  issue  against  the 
guardian. 

Order  to  answer  petition  of  appeal. 
{Title  of  the  cause.)  {Caption.) 

On  reading  and  filing  due  proof  that  the  petition  of  appeal, 
together  with  the  transcript  of  the  proceedings  before  the  surro- 
gate, have  been  duly  filed  in  the  office  of  the  clerk  of  the  county 
of  :  Now,  on  motion  of  ,  of  counsel  for  the  appellant, 

IT  IS  ORDERED  that  the  respondent  answer  the  petition  within 
twenty  days  after  service  of  a  copy  of  said  petition  and  notice 
of  this  order,  or  that  in  default  thereof  the  appellant  be  heard 
ex  parte. 

As  the  proceedings  to  procure  the  appointment  of  a  guardian 
ad  litem  for  an  infant  respondent  are  substantially  the  same  as 
those  described  in  a  preceding  volume,  no  separate  discussion  of 
the  practice  will  be  necessary.  For  proceedings  and  forms,  see 
ante,  Vol.  1,  568-576. 

Section  4.  Compelling  service  of  petition  of  appeal.  The  "peti- 
tion of  appeal  performs  substantially  the  same  office  as  an  ordi- 
nary complaint  in  an  action  ;  the  order  and  notice  requiring  an 
answer  correspond  to  an  ordinary  summons,  and  the  answer  to 
the  petition  takes  the  place  of  an  answer  to  the  complaint.  The 
first  preliminary  to  answering  the  petition  will  be  to  obtain  a 
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copy  of  the  petition  of  appeal  if  the  petition  has  been  filed,  but 
no  copy  served. 

In  such  case,  the  respondent  should  enter  an  order  with  the 
clerk  of  the  county  in  which  the  appeal  is  filed,  directing  that 
the  appellant  deliver  a  copy  of  the  petition  of  appeal  to  the 
attorney  of  the  respondent,  if  the  respondent  is  an  adult,  or  to 
his  guardian  ad  litem,  if  he  is  a  minor,  within  ten  days  after  the 
service  of  a  notice  of  the  order,  or  that  the  appeal  be  dismissed. 
A  notice  of  this  order  should  be  duly  served  upon  the  appellant, 
and  in  case  he  fails  to  serve  a  copy  of  the  petition  within  the 
next  ten  days,  the  respondent  should  move  the  court  at  special 
term,  on  due  notice  to  the  adverse  party,  for  an  order  dismissing 
the  appeal,  with  costs.     See  Rule  51,  Sup.  Ct. 

The  moving  papers  on  such  application  should  set  forth  the 
filing  of  the  petition  of  appeal,  the  entry  of  an  order  requiring 
the  service  of  a  copy  of  the  petition,  the  service  of  a  notice  of 
the  entry  of  such  order,  and  the  non-service  of  the  petition,  as 
required  by  the  order. 

Order  for  service  of  petition. 
{Title  of  the  cause.)  {Caption.) 

On  reading  and  filing  due  proof  that  the  petition  of  appeal  in 
this  cause  was  tiled  with  the  clerk  of  this  court  on  the  day 

of  ,  187     ,  and  that  no  copy  of  said  petition  has  been 

served  on  the  respondent  herein, 

It  is  ordered  that  the  appellant  herein  deliver  a  copy  of  said 
petition  of  appeal  to  ,  Esq. ,  attorney  {or  guardian  ad  litem) 

of  the  respondent,  or  that  in  default  thereof  the  appeal  be  dis- 
missed as  against  this  respondent,  with  costs. 

Section  5.  Form  and  contents  of  the  answer  to  the  petition  of 
appeal..  Where  the  appeal  is  from  a  sentence  or  decree  of  the 
surrogate  on  the  settlement  of  the  accounts  of  an  executor, 
administrator  or  guardian,  the  respondent,  in  his  answer  to  the 
petition  of  appeal,  may  specify  any  items  in  the  account  as  to 
which  he  supposes  the  sentence  or  decree  is  erroneous  as  against 
him  -and  in  favor  of  the  appellant.  Upon  the  hearing  of  the 
parties  on  such  appeal,  the  sentence  or  decree  may  be  modified 
as  to  any  of  the  items,  in  the  same  manner  as  if  a  cross-appeal 
had  been  brought  by  the  respondent.     Rule  51,  Sup.  Ct. 

The  answer  to  the  petition  of  appeal,  like  the  petition  itself 
and  all  other  papers  subsequent  thereto,  must  be  entitled  in  the 
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supreme  court  in  the  names  of  the  appellants  named  in  the 
petition,  and  against  the  respondents  as  such.  See  art.  8,  §  3, 
post,  361. 

Answer  to  petition  of  appeal. 

"  SUPREME  "  COURT  —  Countt  op 


A.  B.,  appellant, 

agst. 
C.  D.,  respondent. 


The  answer  of  C.  D.,  respondent,  to  the  petition  of  appeal  of 
A.  B.,  administrator  of  the  goods,  chattels  and  credits  of  J.  S., 
deceased,  appellant. 

The  respondent  admits  that  a  sentence  or  decree  of  the  date, 
tenor  and  effect  set  forth  in  said  jaetition  of  appeal  was  made  by 
the  surrogate  of  the  county  of  Oneida,  and  this  respondent  is 
advised  and  believes  that  such  sentence  or  decree*  is  in  all 
respects  just  and  equitable  ;  and  he  therefore  prays  that  the  said 
■  sentence  or  decree  may  be  affirmed,  and  that  the  said  petition  of 
appeal  may  be  dismissed,  with  costs  to  this  respondent. 

{Signature  of  respondent.) 

{Signature  of  attorney  for  respondent.) 

Where  the  respondent  supposes  the  decree  to  be  erroneous  as 
against  him  and  in  favor  of  the  appellant,  and  wishes  a  modifi- 
cation of  the  decree  as  to  specified  items,  the  form  above  given 
may  be  followed  to  the  *,  and  continued  as  follows  : 

So  far  as  the  same  relates  to  the  matters  complained  of  in  said 
petition  of  appeal,  is  just  and  equitable  ;  and  he  therefore  prays 
that  as  to  these  matters  the  said  sentence  or  decree  may  be 
affirmed  and  the  said  petition  of  appeal  dismissed,  with  costs  to 
this  respondent. 

And  this  respondent  is  advised  and  believes  that  the  said  sen- 
tence or  decree  is  erroneous  as  against  him,  the  said  respondent, 
in  the  following  particulars,  to  wit : 

First.  In  allowing  {here  state  the  ohjectionahle  allowance), 
whereas  {Jiere  set  forth  what  the  respondent  deems  the  proper 
allowance). 

Second.  In  rejecting,  etc. 

And  as  to  the  matters  so  specified,  the  respondent  prays  that 
the  said  sentence  or  decree  may  be  reversed. 

{Signature.) 

{Signature  of  counsel.) 
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ARTICLE  VII. 

sttebogate's  rbtuek. 

Section  1.  What  returns  should  be  made.  On  an  appeal  from 
tlie  decision  of  a  surrogate  admitting  or  refusing  to  admit  a  will 
to  record  or  probate,  it  is  tlie  duty  of  the  surrogate,  as  soon  as  the 
appeal  is  perfected,  and  his  legal  fees  for  making  his  return  have 
been  paid,  to  transmit  to  the  supreme  court  a  copy  of  the  appeal, 
and  copies  of  the  will,  and  of  all  papers,  documents  and  testi- 
mony produced  before  him  in  relation  to  the  subject  of  the 
appeal,  duly  certified  by  him  under  his  seal  of  office,  with  a 
statement  of  the  decision  made  by  him,  and  the  reasons  for  such 
decision,  if  required.  2  R.  S.  608  (631),  §  91.  The  return  of  the 
surrogate  on  an  appeal  from  his  decision  in  relation  to  the  val- 
idity of  a  will  of  personal  estate,  should  state  who  were  the  next 
of  kin  of  the  decedent,  and  which,  if  any,  were  infants,  who  were 
cited  to  attend  upon  the  proving  of  the  will  and  who  did,  in 
fact,  attend  and  litigate  the  will.  Chaffee  v.  Baptist  Missionary 
Convention,  10  Paige,  85.  In  other  cases  the  surrogate  returns 
all  the  proceedings  before  him. 

Section  2.  Appellant  should  procure  return.  It  is  the  duty  of 
the  appellant  to  procure  the  return  from  the  surrogate.  Oilman 
V.  Oilman,  35  Barb.  591.  Yet,  an  appeal  wUl  not  be  dismissed 
for  want  of  a  return  if  the  circumstances  are  such  as  to  show 
that  the  appellant  could  not  obtain  the  return  or  to  take  any 
steps  to  procure  it.  lb. 

Section  3.  Compelling  return.  If  the  surrogate  fails  to  make 
a  return  to  an  appeal  within  a  reasonable  time  after  being  paid 
or  tendered  his  fees,  the  appellate  court  may  enforce  the  return 
by  attachment,  in  the  same  manner  and  with  like  effect  as  in 
case  of  a  witness  refusing  to  obey  a  subpoena  to  attend  any  ck- 
cuit  court.  2  R.  S.  608  (631)  §  92.  The  papers  on  which  to  apply 
for  the  attachment  are  affidavits  showing  that  the  appeal  has 
been  perfected,  that  the  surrogate  has  been  paid  or  tendered  his 
fees,  and  that  he  has  unreasonably  neglected  to  make  the  return. 
Id.  The  motion  may  be  made  at  special  term.  See  Gardner  v. 
Brown,  5  How.  351. 

Section  4.  Further  return.  If  the  surrogate's  return  does  not 
contain  all  the  proceedings  before  him,  which  either  party  deems 
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recLuisite  and  necessary  for  a  correct  understanding  of  the  cLues- 
tions  arising  upon  the  appeal,  an  order  may  be  made,  on  an 
application  to  the  appellate  court,  before  the  hearing,  for  a 
further  return  of  such  proceedings.  Halsey  v.  Van  Amringe,  6 
Paige,  12.  If  the  return  of  the  surrogate  assumes  to  state  cer- 
tain facts  without  stating  the  evidence  of  these  facts,  any  party 
claiming  that  the  facts  were  otherwise  sHould  compel  a  further 
return  from  the  surrogate  showing  whether  any  and  what  evi- 
dence was  given  in  support  of  the  facts  stated ;  otherwise  the 
appellate  court  will  assume  that  the  facts  were  legally  ascertained 
by  the  surrogate,  upon  sufficient  evidence.  Kirhy  v.  Carpenter, 
7  Barb.  373. 

ARTICLE   VIII. 

PAPEES   ON  APPEAL. 

Section  1.  Papers  necessary  on  appeal.  Upon  the  hearing  of 
the  appeal  the  court  must  be  furnished  with  a  copy  of  the  peti- 
tion of  appeal  and  of  the  answer  thereto,  if  an  answer  has  been 
received,  and  a  copy  of  the  proceedings  below,  including  a  copy 
of  the  appeal  as  entered.  Rule  51,  Sup.  Ct.  To  these  must  be 
added  the  points  of  the  respective  parties  upon  the  appeal.  These 
constitute  all  the  papers  which  it  is  necessary  to  furnish  for  the 
use  of  the  court  upon  the  hearing.  Halsey  v.  Van  Amringe,  6 
Paige,  12. 

Section  3.  By  whom  furnished.  The  papers  for  the  court  on 
appeal  must  be  furnished  by  the  appellant.     Rule  51,  Sup.  Ct. 

Section  3.  Papers,  how  entitled.  All  papers  served  or  filed 
before  the  filing  of  the  petition  of  appeal  should  be  entitled  in 
the  same  manner  as  if  cause  were  still  pending  in  the  surrogate' s 
court.  But  all  papers  or  proceedings  after  the  filing  of  the  peti- 
tion of  appeal  must  be  entitled  in  the  appellate  court.  Gardner 
V.  Gardner,  5  Paige,  170  ;  Foster  v.  Tyler,  7  id.  48  ;  Hawley  v. 
Donnelly,  8  id.  415. 

The  petition  itself  should  also  be  entitled  in  the  appeal  cause. 
Gardner  v.  Gardner,  5  Paige,  170.  The  Code  declares  that  an 
affidavit,  made  without  a  title  or  with  a  defective  title,  shall  be 
valid  and  effectual  if  it  intelligibly  refer  to  the  action  or  proceed- 
ing in  which  it  is  made.  Code,  §  406.  And  it  also  provides  that 
the  title  of  the  action  shall  not  be  changed  in  consequence  of  the 
appeal.  Code,  §  326.  But  none  of  these  provisions  apply  to 
Vol.  IV.— 46 
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appeals  from  surrogate's  court.  Code,  §  471.  On  an  appeal 
from  a  surrogate's  court  the  name  of  the  appellant  is  placed  first 
without  regard  to  the  title  of  the  cause  in  the  court  below. 

Section  4.  Printing  of  points,  etc.  An  appeal  from  a  decree 
of  a  surrogate  is  a  calendar  cause,  and  consequently  all  cases 
and  points  and  other  papers  furnished  to  the  court  must  be 
printed,  folioed  and  numbered  as  in  other  appeals  to  the  general 
term.    Brockway  v.  Jewett,  16  Barb.  590  ;  Rule  48,  Sup.  Ct. 

As  to  the  mode  of  printing  and  preparing  cases  for  the  gen- 
eral term.     See  ante,  p.  308  ;  Rule  52,  Sup.  Ct. 

Section  5.  Note  of  issue.  A  note  of  issue  must  be  filed  with 
the  clerk  eight  days  before  the  commencement  of  the  court  at 
which  the  cause  is  noticed.  Rule  48,  Sup.  Ct.  An  appeal  of 
this  nature  is  a  preferred  cause  and  is  placed  on  a  separate  cal- 
endar, lb. ;  See  Laws  of  1871,  ch.  603  ;  ante,  Vol.  3,  7-9  ;  Laws 
of  1869,  ch.  433,  §  5  ;  Laws  of  1860,  ch.  167. 

Section  6.  Notice  of  argument.  An  appeal  from  the  decision 
of  a  surrogate  being  a  non-enumerated  motion,  may  be  noticed 
for  the  first  day,  or  Thursday  of  the  first  week,  or  Friday  of  the 
second  week  of  the  term,  immediately  after  the  opening  of  the 
court  on  that  day,  unless  otherwise  ordered.    Rule  54,  Sup.  Ct. 

On  an  appeal  from  a  decision  of  a  surrogate  admitting  or 
refusing  to  admit  a  will  to  record  or  probate,  fourteen  days' 
notice  of  the  time  and  place  of  hearing  must  be  given  by  the 
appellant  to  the  parties  who  appeared  before  the  surrogate  in 
opposition  to  the  appellant.  This  notice  must  be  served  on  the 
respondents  personally  if  they  can  be  found,  otherwise  by  leav- 
ing it  at  their  places  of  residence  respectively,  with  some  other 
person.    2  R.  S.  608  (631),  §  94. 


ARTICLE  IX. 

THE   AEGTTMENT  AKD   DECISION"  THEREON-. 

Section  1.  Practice  on  the  hearing.  An  appeal  from  the 
decision  of  a  surrogate,  when  reached  on  the  regular  call  of  the 
calendar,  is  argued  by  the  counsel  or  submitted  on  the  printed 
points  in  the  same  manner  as  other  calendar  causes.  If  the 
appeal  is  one  in  which  executors  or  administrators  are  sole 
plaintiffs  or  defendants,  or  which  prevents  the  issuing  of  letters 
testamentary  or  of  general  administration,  it  may  be  moved  out 
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of  its  order  on  the  calendar  as  a  preferred  cause.     Laws  of  1860, 
oh.  167  ;  Laws  of  1871,  ch.  603.    Ante,  Vol.  3,  7-9. 

It  should  not  be  overlooked  that  there  are  two  classes  of 
appeals  from  decisions  of  surrogates  which,  under  existing 
statutes,  are  heard  at  general  term.  In  the  one  class  are  appeals 
which  formerly  were  taken  to  the  circuit  judge,  such  as  appeals 
from  the  decision  of  a  surrogate  in  relation  to  the  validity  of 
wills.  In  the  other  class  are  those  appeals  which  formerly  were 
taken  to  the  court  of  chancery.  Although  an  appeal  of  either 
class  is  now  heard  by  the  same  tribunal,  the  nature  of  the  appeal 
is  not  the  same  in  both  cases.  On  an  appeal  which  formerly 
would  have  been  taken  to  the  court  of  chancery,  the  jurisdiction 
of  the  supreme  court  is  a  jurisdiction  in  equity,  and  the  hearing 
is  in  the  nature  of  a  rehearing  in  equity.  Schenck  v.  Bart,  22 
N.  Y.  (8  Smith)  420  ;  CU'pp  v.  Fullerton,  34  N.  Y.  (7  Tiff.)  190. 
But  on  appeals  which  would  formerly  have  been  taken  to  the 
circuit  judge,  the  supreme  court  does  not  act  as  a  court  of  equity 
but  as  a  court  of  law.  Marvin  v.  Marvm,  3  Abb.  Ct.  App.  192  ; 
S.  C,  4  Keyes,  9  ;  Johnson  v.  Hicks,  1  Lans.  150. 

On  an  appeal  from  the  decision  of  the  surrogate  in  relation  to 
the  validity  of  a  will,  the  court  proceeds  to  hear  the  allegations 
of  the  parties  upon  the  proofs  submitted  by  them  to  the  surro- 
gate, and  affirms  or  reverses  the  decision  of  the  surrogate,  as 
shall  be  just.  2  R.  S.  608  (631),  §  95.  The  proceedings  on  such 
affirmance  or  reversal  will  be  discussed  in  the  next  article. 

In  nearly  all  cases  of  appeals  from  the  decisions  of  surrogates, 
the  appellate  court  examines  the  whole  case,  both  as  to  ques- 
tions of  fact  and  law,  so  far  as  such  questions  are  presented  by 
the  appeal.  RoMnson  v.  Raynor,  28  N.  Y.  (1  Tiff.)  494  ;  How- 
land  V.  Taylor,  53  N.  Y.  (8  Sick.)  627. 

Where  the  appeal  is  from  a  decision  of  the  surrogate  on  an 
application  for  letters  of  administration,  the  appellate  court  is 
confined  in  its  review  of  the  decision  to  the  proofs  before  the 
surrogate,  and  cannot  receive  further  evidence  or  award  an  issue 
to  be  tried  by  a  jury  at  a  circuit.  Devin  v.  PatcMn,  26  IST.  Y. 
(12  Smith)  441 ;  S.  C,  25  How.  5. 

Section  2.  Decision  on  the  argument.  On  appeal  from  the 
decision  of  a  surrogate  as  to  the  validity  of  a  will,  the  appellate 
court  renders  a  judgment  of  affirmance  or  reversal  as  it  deems 
just.  2  R.  S.  608  (631),  §  95.  If  the  decision  is  affirmed,  the 
appellate  court  awards  costs  to  be  paid  by  the  party  appealing, 
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either  personally  or  out  of  the  estate  of  the  deceased,  as  the  court 
shall  direct.  If  the  decision  is  reversed  upon  a  question  of  law, 
the  court  in  like  manner  awards  costs  against  the  party  main- 
taining the  decision  of  the  surrogate,  either  personally  or  out  of 
the  estate  of  the  deceased.  2  R.  S.  609  (632),  §  96.  The  mode 
of  awarding  and  collecting  the  costs  will  be  determined  by  the 
court  according  to  the  nature  of  the  case.    Code,  §§  318,  471. 

On  an  appeal  from  the  decision  of  the  surrogate  on  the  settle- 
ment of  the  accounts  of  an  executor,  admiriistrator  or  guardian, 
where  the  respondent  has,  in  his  answer  to  the  petition  of  appeal, 
specified  certain  items  of  account  which  he  deems  erroneous  as 
against  him,  the  appellate  court  upon  hearing  the  appeal  may 
modify  the  decree  of  the  surrogate  as  to  any  of  the  items  speci- 
fied, in  the  same  manner  as  if  a  cross-appeal  had  been  brought 
by  the  respondent.     Rule  51,  Sup.  Ct. 


AETICLE  X. 

PKOCEEDIli!"GS   OS   DECEEE. 

Section  1.  Upon  reversal.  "When  it  appears  to  the  appellate 
court  that  the  decision  of  the  surrogate  in  relation  to  the  validity 
of  a  will  was  erroneous,  the  court  may,  by  order,  reverse  the 
decision,  and  if  the  reversal  is  founded  on  a  question  of  fact  it 
must  direct  a  feigned  issue  to  be  made  up  to  try  the  questions 
arising  upon  the  application  to  prove  the  will.  2  R.  S.  609  (632), 
§  98 ;  id.  66,  §  57.  See  Howland  v.  Taylor,  53  N".  Y.  (8  Sick.) 
627.  The  judgment  entered  in  the  supreme  court,  upon  the  ver- 
dict of  the  jury  in  such  cases,  is  final  and  conclusive,  unless  the 
verdict  was  so  clearly  against  evidence  or  without  evidence  to 
support  it,  that  it  was  clearly  the  duty  of  the  court  as  a  matter 
of  law  to  instruct  the  jury  to  find  to  the  contrary.  Manin  v. 
Marvin,  3  Abb.  Ct.  App.  192  ;  S.  C,  4  Keyes,  9. 

If  the  reversal  was  on  a  question  of  law,  the  appellate  court 
must  certify  it  to  the  surrogate  for  enforcement.  If  the  judg- 
ment of  the  appellate  court  is  in  favor  of  the  validity  of  the  will, 
the  surrogate  will  thereupon  admit  it  to  record  or  probate,  as  the 
case  may  be.  2  R.  S.  67,  §  59.  If  the  judgment  is  against  the 
validity  of  the  will,  the  surrogate  will  annul  and  revoke  the 
record  or  probate;  if  any  has  been  made.     2  R.  S.  67,  §  60. 

In  other  cases  the  appellate  court  may,  upon  a  reversal  or 
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modification  of  the  decree  appealed  from,  remit  the  proceedings 
to  the  court  below  with  instructions  to  the  surrogate  to  enter  a 
final  decree  upon  the  principles  settled  by  the  appellate  court, 
or  to  take  such  further  proceedings  as  may  be  necessary.  Oard- 
ner  v.  Oardner,  7  Paige,  112, 120  ;  Halsey  v.  Yan  Amringe,  6  id. 
12, 19.  Formerly,  where  the  decree  of  the  surrogate  was  reversed 
for  certain  errors,  and  a  just  cause  of  action  nevertheless 
appeared,  the  appellate  court  would  retain  the  cause  and  proceed 
as  justice  should  require.  YanWyck  v.  Alley,  Hopk.  552.  See 
Mason  v.  Jones,  2  Bradf.  181 ;  Pilling  v.  Pilling,  45  Barb.  86. 
But  this  practice  is  no  longer  in  force.  Devin  v.  PatcMn,  26 
N.  Y.  (12  Smith)  441 ;  S.  C,  25  How.  5. 

Section  2.  Upon  afflrmance.  Upon'the  affirmance  of  the 
decision  of  a  surrogate  in  contested  will  cases,  the  appellate 
court  merely  certifies  its  determination  to  the  court  below,  leav- 
ing the  surrogate  to  proceed  to  enforce  the  collection  of  costs  as 
directed  by  statute.    2  R.  S.  609  (632),  §  97. 

Upon  the  affirmance  of  the  decree  of  a  surrogate  directing  the 
payment  of  a  balance  found  due  from  the  appellant,  the  respond- 
ent may  have  the  decree  of  affirmance  enrolled,  and  may  take 
out  execution  thereon  in  the  appellate  court.  Kellett  v.  PatJibun, 
4  Paige,  102  ;  Shultz  v.  Pulver,  3  id.  182. 

Section  3.  Costs  on  appeal.  Prior  to  the  amendment  of  the 
Code  in  1863,  appeals  from  the  decisions  of  surrogates  were 
excluded  from  the  general  provisions  of  the  Code  regulating 
costs  on  appeals,  and  costs  were  taxed  under  the  fee  bill 
applicable  to  suits  in  chancery  in  force  when  the  Code  took 
effect.  In  1862  sections  318  and  471  were  amended  so  that 
the  first-mentioned  section  included  costs  in  surrogates'  courts, 
and  the  second  provided  that  the  costs  on  such  appeals 
shall  be  regulated  and  allowed  in  the  manner  provided  in 
section  318  of  the  Code.  Under  existing  statutes  the  success- 
ful party  on  an  appeal  to  the  supreme  court  from  the  surro- 
gate is  entitled  under  section  318  to  the  costs  of  a  trial  of  an 
issue  of  law,  viz. :  twenty  dollars  and  disbursements,  and  is  not 
entitled  to  costs  as  in  a  civil  action,  at  the  rates  fixed  by  section 
307  of  the  Code.  Morgan  v.  Morgan,  1  Abb.  N.  S.  40.  But  as 
the  determination  of  the  appeal  is  a  trial  of  an  issue  of  law,  and 
section  309  authorizes  the  court  to  make  a  further  allowance  in 
its  discretion  to  any  party  in  a  difficult  and  extraordinary  case 
where  a  trial  has  been  had,  the  successful  party  on  the  appeal 
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may,  where  the  case  was  difficult  and  extraordinary,  have  a 
further  allowance  under  that  section,  not  to  exceed  five  per  cent 
upon  the  amount  of  the  subject-matter  involved.  Seguine  v. 
Seguine,  3  Abb.  N.  S.  442  ;  S.  C.  affirmed,  34  How.  627,  n. 


ARTICLE  XI, 

DISMISSAL   OF  APPEAL. 

Section  1.  In  what  cases.  Where  the  appellant  neglects  to  file 
a  petition  of  appeal  within  fifteen  days  after  the  appeal  is  entered 
in  the  court  below,  the^appeal  will  be  deemed  waived,  and  any 
party  interested  in  the  proceedings  in  the  court  below  may  apply 
ex  parte  to  the  supreme  court,  to  dismiss  the  appeal,  with  costs. 
Rule  51,  Sup.  Ct.  So,  where  the  petition  of  appeal  has  been 
filed,  but  has  not  been  served  in  pursuance  of  an  order  entered 
by  the  respondent  rec[uiring  such  service  within  ten  days,  the 
respondent  may  move  at  special  term  for  a  dismissal  of  the 
appeal,  with  costs.  lb. 

Under  the  old  chancery  practice  an  appeal  might  be  dismissed 
for  gross  laches  and  inexcusable  delay  in  procuring  a  transcript 
of  the  proceedings  before  the  surrogate.  Yreedenburgh  v.  Calf, 
1  Paige,  419  ;  Gfilman  v.  Oilman,  35  Barb.  591.  But  neither 
under  the  former  nor  under  the  present  practice  can  an  appeal 
be  dismissed  for  failure  to  procure  the  surrogate' s  return  where 
the  appellant  offers  a  satisfactory  excuse  for  the  omission.  lb. 

If  any  party  to  the  proceedings  before  the  surrogate  whose 
interests  are  affected  by  the  appeal  is  not  made  a  party  to  the 
petition  of  appeal  within  fifteen  days  from  the  entry  of  the 
appeal  in  the  court  below,  he  may  apply  for  an  order  dismissing 
the  appeal  as  to  him  with  costs,  so  far  as  it  stays  the  proceedings 
before  the  surrogate  to  his  injury.  Gardner  v.  Gardner,  5  Paige, 
170  ;  Suffern  v.  Lawrence,  4  How.  129  ;  S.  C,  2  Code  R.  69. 
See  Brown  v.  Evans,  34  Barb.  549. 

Section  2.  Proceedings  to  obtain  dismissal.  An  application  for 
an  order  dismissing  an  appeal  for  an  omission  to  file  the  petition 
of  appeal  may  be  made  ex  parte.  Rule  51,  Sup.  Ct.  The 
motion  should  be  made  at  a  general  term  of  the  supreme  court, 
and  should  be  founded  on  affidavits  showing  the  entry  of  the 
appeal  and  the  failure  of  the  appellant  to  file  it  with  the  clerk. 

An  application  for  an  order  dismissing  an  appeal  for  failure  to 
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serve  the  petition  of  appeal  on  the  respondent,  may  be  made  at 
special  term  of  the  supreme  court  on  the  usual  notice  to  the 
adverse  party.  Rule  51,  Sup.  Ct.  This  motion  should  be 
founded  on  an  affidavit  showing  the  filing  of  the  petition  of 
appeal,  the  entry  of  an  order  requiring  the  service  of  the  petitipn 
within  ten  days  under  penalty  of  a  dismissal  of  the  appeal,  due 
service  upon  the  appellant  of  a  notice  of  the  entry  of  the  order 
and  his  failure  to  comply  therewith.     See  Rule  51,  Sup.  Ct. 

A  motion  to  dismiss  an  appeal  for  delay  in  procuring  a  tran- 
script of  the  proceedings  before  the  surrogate  should  be  made 
at  general  term  on  due  notice  to  the  adverse  party.  The  appli- 
cation should  be  founded  on  affidavits  showing  the  date  of  the 
entry  of  the  notice  of  appeal,  and  the  filing  or  service  of  the 
petition  of  appeal,  and  that  at  the  time  of  serving  the  notice  of 
motion  no  return  had  been  filed  with  the  clerk. 

A  motion  to  dismiss  an  appeal  as  to  a  party  not  named  in  the 
petition  of  appeal,  but  whose  proceedings  in  the  court  below 
have  been  stayed  by  the  appeal,  should  be  made  at  special  term 
on  the  usual  notice  to  the  appellant.  Suffern  v.  Lawrence,  4 
How.  129  ;  S.  C,  2  Code  R.  69. 

The  motion  should  be  based  on  an  affidavit  showing  the  entry 
of  the  appeal,  the  filing  of  the  petition  of  appeal,  the  fact  that 
the  moving  party  was  not  made  a  party  thereto,  that  he  was  a 
party  to  the  proceedings  before  the  surrogate,  and  that  his  inter- 
ests are  affected  by  the  appeal. 

An  application  for  the  dismissal  of  an  appeal  for  want  of  a 
proper  bond  may  also  be  made  at  special  term  on  affidavits  set- 
ting forth  the  entry  of  the  notice  of  appeal  and  the  failure  to 
file  the  proper  bond.  And  in  general,  any  application  to  dismiss 
an  appeal  for  irregularity  may  be  made  at  a  special  term.  Spotts 
V.  Dumesnil,  12  Abb.  N.  S.  117,  120  ;  47  N.  Y.  (2  Sick.)  677. 

On  the  hearing  of  the  motion  the  court  wiU  grant  an  order 
dismissing  the  appeal  absolutely  or  conditionally  as  the  practice 
of  the  court  and  the  nature  of  the  case  demands. 


CHAPTER  IX. 


APPEALS  TO  THE  COUNTY  COURTS  PROM  JUSTICES' 

COURTS. 


ARTICLE  I. 

GENERAL    PKINCIPLES    ECLATING   TO    APPEALS    BEOM  JUSTICES'  COTJETS. 

Section  1.  Historical  sketch.  The  right  to  review  judgments 
rendered  by  any  tribunal  of  original  jurisdiction  is  so  general 
that  it  has  found  a  place  under  nearly  every  mode  of  practice, 
and  in  every  system  of  jurisprudence  which  regards  the  princi- 
ples of  the  common  law. 

Judgments  rendered  by  inferior  tribunals  ought  to  be  subject 
to  a  full  and  careful  review  at  the  instance  of  any  party  who  feels 
aggrieved  by  them. 

In  this  State,  judgments  rendered  by  justices  of  the  peace  have 
always  been  subject  to  some  mode  of  review,  and  in  looking  over 
the  changes  in  the  law  in  this  respect  it  will  be  seen  that  the  prac- 
tice has  varied  frequently,  and  sometimes  materially,  although 
the  prominent  object  of  a  full  and  fair  review  has  always  been 
kept  clearly  in  view.  It  will  not  be  useful  to  notice  the  practice 
from  an  earlier  date  than  from  the  year  1787. 

Under  a  law  enacted  in  that  year,  judgments  rendered  by  jus- 
tices of  the  peace  were  reviewed  on  a  writ  of  certiorari  return- 
able in  the  supreme  court.  Before  the  writ  was  allowable,  there 
must  have  been  an  affidavit  showing  proper  grounds  therefor.  If 
the  writ  was  allowed  the  justice  made  a  return  thereto,  and  the 
cause  was  decided  by  the  supreme  court,  in  the  first  instance,  with- 
out any  review  in  the  common  pleas.    Laws  1787,  ch.  89,  §  17. 

In  1801  material  changes  were  made  in  the  law  relating  to 
justices'  courts,  but  the  practice  in  relation  to  reviewing  judg- 
ments rendered  by  them  remained  substantially  the  same.  Laws 
1801,  ch.  165,  §  19. 

By  the  Revised  Laws  of  1813  the  justice's  court  act  was  modi- 
fied, but  the  system  of  review  by  the  supreme  court,  upon  a  writ 
of  certiorari  founded  upon  an  affidavit,  was  still  retained.  1  Eev. 
Laws  1813,  ch.  53,  §  17. 
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In  1818  a  material  change  was  made  in  the  law  relating  to  the 
review  of  cases  tried  in  justices'  courts.  If  issue  was  joined 
and  a  judgment  was  rendered  for  more  than  $25,  the  remedy 
of  the  aggrieved  party  was  by  an  appeal  to  the  court  of 
common  pleas,  or  the  mayor' s  court.  The  appeal  was  brought 
by  the  service  of  a  notice  of  appeal  upon  the  justice,  paying  his 
fees  for  making  a  return,  and  giving  a  bond,  etc.  Laws  1818,  ch. 
94,  §  17.  After  the  return  was  properly  made  and  filed,  the 
cause  was  tried  in  the  common  pleas.  Id.,  §§  18,  19.  In  cases 
not  provided  for  by  way  of  rehearing  on  an  appeal,  the  former 
mode  of  review  by  certiorari  was  returned.    Id.,  §  21. 

In  1824  a  change  was  made  in  the  laws  relating  to  justices' 
courts,  but  the  system  of  review  by  appeal  was  retained.  Laws 
1824,  ch.  238,  §  36.  The  issues  of  fact  were  retried  in  the  com- 
mon pleas  by  a  jury.  Id.,  §  38.  In  cases  not  provided  for  by 
that  act,  a  writ  of  certiorari  to  the  supreme  court  was  an  appro- 
priate remedy.     Id.,  §  36. 

The  Revised  Statutes  of  1830  introduced  a  mode  Of  review 
which  was  new  in  some  respects.  For  the  first  time,  the  law 
gave  a  remedy  by  way  of  review  on  a  writ  of  certiorari  issued  by 
the  court  of  common  pleas  and  returnable  into  that  court.  The 
writ  was  founded  upon  an  aflBdavit  setting  forth  the  grounds  of 
error  complained  of.  2  R.  S.  (1st  ed.)  255,  256,  §§  170,  171,  172. 
A  bond  was  requiredi  Id.,  §173.  After  the  return  was  made 
the  cause  was  heard  and  decided  upon  the  return  (id.  257,  §  181), 
but  no  cause  was  brought  up  by  certiorari  when  the  amount  of 
the  judgment  exceeded  $25,  exclusive  of  costs.  Id.,  §  170. 
Where  the  judgment  exceeded  $25,  exclusive  of  costs,  the 
remedy  was  by  way  of  an  appeal  to  the  common  pleas.  2  R.  S. 
(1st  ed.)  258,  §  186.  This  appeal  was  founded  upon  an  affidavit 
and  the  allowance  of  a  proper  judge  or  officer.  Id.,  §§  187, 188. 
If  the  appeal  was  allowed  a  return  was  made  and  the  cause  retried 
in  the  common  pleas.  Id.,  §§  257-264.  For  the  particulars  of  the 
practice,  the  statute  must  be  consulted. 

The  constitution  of  1846  abrogated  the  court  of  common  pleas, 
and  substituted  the  county  court  with  a  single  judge.  The  judi- 
ciary act  of  1847  did  not  change  the  practice  in  relation  to  certio- 
raris  or  appeals,  except  so  far  as  to  make  the  existing  statutes 
relating  to  the  common  pleas  applicable  to  the  county  courts. 
Laws  1847,  ch.  280,  §  85. 

The  Code  of  1848  made  the  most  material  changes  in  relation 
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to  the  review  of  judgments.  By  that  act  all  former  modes  of 
review  were  abrogated.  Code  of  1848,  §  801.  Besides  this  there 
was  but  one  mode  of  review,  whatever  might  be  the  amount  of 
the  judgment  rendered  in  the  justice's  court.  By  that  act  the 
appellant  was  required  to  make  an  affidavit  stating  the  substance 
of  the  testimony  and  proceedings  in  the  court  below,  together 
with  the  grounds  upon  which  the  appeal  was  founded.     Code  of 

1848,  §  303.  A  copy  of  this  affidavit,  with  a  notice  of  appeal, 
was  also  required  to  be  served  on  the  respondent.  Id.,  §  304. 
Security  for  staying  proceedings  was  also  provided  for.  Id.,  §§ 
305,  306,  307.  The  respondent  was  permitted  to  sei-ve  counter 
affidavits.  Id.,  §  809.  The  cause  might  be  heard  on  the  affida- 
vits, or,  if  they  were  conflicting,  a  return  by  the  justice  might 
be  ordered.  lb.  If  no  return  was  ordered,  judgment  was  ren- 
dered upon  the  facts  appearing  in  the  affidavits.  Id.,  §  317.  Ifj 
a  return  was  made,  the  case  was  heard  and  decided  upon  that, 
lb.  The  county  court  had  power  to  affirm  or  reverse,  or  to  order 
a  new  trial  before  the  same  justice  (id.,  §§  317,  319),  or  before 
any  other  justice  in  the  same  county.     Id.,  §  320. 

The  Code,  as  amended  in  1849,  changed  the  practice  so  far  as 
to  require  the  justice  to  make  a  return  in  the  first  instance,  and 
no  order  of  the  court  was  necessary  for  that  purpose.    Code  of 

1849,  §  360. 

When  the  return  was  filed  the  cause  was  heard  and  decided 
on  that.    Id.,  §§364,  366. 

In  1851,  changes  were  made  in  the  Code,  but  no  material  modi- 
fications were  made  in  the  general  features  mentioned.  Code,  as 
amended  1851,  §§  353,  354,  359,  366. 

In  1852,  a  very  important  change  was  made  in  the  law,  by 
which  all  affidavits  were  dispensed  with,  whether  on  the  part  of 
the  appellant  or  the  respondent.  Code,  as  amended  1852 ;  Laws 
1852,  ch.  392,  §§  353,  354,  360. 

It  will  be  observed  that  under  every  change  in  the  law,  from 
the  enactment  of  the  Code  in  1848,  down  to  the  year  1862,  there 
was  but  one  mode  of  review  or  trial  in  the  county  court.  The 
cause  was  always  heard  and  decided  on  the  affidavits,  while 
they  were  allowed ;  or  upon  the  return,  and  there  was,  in  no 
instance,  a  new  trial  in  the  county  court.  This  was  the  rule 
whether  the  amount  of  the  judgment  was  large  or  small,  when 
the  question  related  to  the  merits  of  the  action. 
-  In  1862,  the  law  was  again  changed,  and  it  has  been  since 
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modified.    For  the  statutes  relating  to  this  subject,  see  Code, 
§§  351  to  371,  both  inclusive. 

As  the  law  now  stands,  a  judgment  may,  in  some  cases,  be 
reviewed  upon  the  justice's  return;  while  in  other  cases  the 
cause  may  be  retried  in  the  county  court. 

The  brief  outline  thus  given  was  merely  intended  to  present  to 
the  young  lawyer,  in  the  most  concise  manner,  some  of  the 
prominent  features  of  the  various  modes  of  review  heretofore  in 
use  in  this  State.  This  branch  of  the  subject  must  now  be  dis- 
missed, and  the  subject  which  next  demands  attention  is  the 
practice  as  it  now  exists. 

Section  2.  What  an  appeal  is.  A  notice  of  appeal  is  in  the 
nature  of  process,  since  it  serves  to  remove  a  cause  from  the 
original  jurisdiction  to  an  appellate  tribunal.  It  answers  the 
place  of  the  former  writ  of  error,  or  a  certiorari,  and  that  of  an 
appeal.  The  object  of  removing  a  cause  to  an  appellate  court  is 
always  the  same,  whatever  may  be  the  mode  by  which  the  object 
is  attained ;  and  the  principal  object  generally  is,  to  review  the 
proceedings  or  judgment  below  for  alleged  errors,  either  of  law 
or  of  fact.  Sometimes,  however,  the  object  is  to  obtain  relief 
from  a  default  which  has  occurred  through  an  excusable  mis- 
take, or  for  some  other  equally  available  cause. 

Section  3.  £inds  of  appeal.  In  one  respect,  appeals  may  aU 
be  said  to  be  iucluded  in  a  single  class,  or  that  they  are  effected  in 
all  cases  by  a  notice.  But,  when  the  objects  of  appeals  are  consid- 
ered, they  may  be  divided  into  several  classes,  viz. :  1.  When 
the  appellant  desires  to  review  the  proceedings  and  judgment 
upon  the  facts  appearing  on  the  face  of  the  return  ;  2.  When  he 
desires  to  set  aside  the  proceedings  or  judgment  for  error  in 
fact ;  3.  When  he  desires  relief  from  a  default  taken  against 
him ;  4.  When  he  desires  to  review  some  order  made  by  the 
court  below ;  5.  When  he  desires  to  have  the  advantage  of  a  new 
trial  in  the  county  court ;  or,  6.  Where  the  appeal  is  taken  from 
some  summary  or  special  proceedings. 

There,  are  some  peculiarities  in  the  practice  in  relation  to  each 
of  these  separate  classes  of  appeals,  and  the  various  classes  will 
each  receive  a  proper  notice  in  the  course  of  this  chapter. 

Section  i.  Who  may  appeal.  Where  there  are  but  two  parties, 
a  plaintiff  and  a  defendant,  no  one  will  doubt  the  right  of  either 
of  them  to  appeal  from  a  judgment  rendered  against  him  in 
favor  of  the  opposite  party.     But  where  there  are  several  plain- 


372   APPEALS  TO  THE  COUNTY  COURTS,  ETC. 

Who  may  appeal. 

tiJBFs  and  several  defendants,  and  a  judgment  is  rendered  against 
all  of  the  defendants,  or  against  all  of  the  plaintiffs,  there  is 
sometimes  a  question  made  whether  an  appeal  must  be  brought . 
by  all  the  parties  against  whom  such  judgment  is  rendered,  or 
whether  an  appeal  may  be  brought  by  some  of  the  parties  when 
they  alone  feel  aggrieved  by  the  judgment.  It  is  not  important 
to  in^quire  what  the  old  law  was  in  that  respect,  unless  that  law- 
controls  the  question  under  the  present  practice.  For  the  rule 
under  the  old  practice,  see  People  v.  Rensselaer  Common  Pleas, 
11  Wend.  174 ;  Panic  of  Cooper stown  v.  Corlies,  1  Abb.  N.  S. 
412,  419  ;  Thompson  v.  Yalarino,  3  Denio,  179. 

The  Code  expressly  provides  for  such  a  case.  "Any  party 
aggrieved  may  appeal  in  the  cases  prescribed  in  this  title." 
Code,  §  325.  And  the  title  thus  mentioned  includes  appeals  from 
justices'  and  other  inferior  courts.  There  are  numerous  instances 
in  which  but  one  of  several  defendants  has  any  valid  ground  of 
appeal.  If  an  action  of  trespass  is  brought  against  two  defend- 
ants, there  may  be  a  plain  case  made  out  against  one  of  them, 
and  as  to  the  other,  there  may  not  be  any  thing  like  a  legal  case 
proved  ;  and  yet  a  judgment  may  be  rendered  against  both 
defendants.  In  such  a  case,  ifis  entirely  evident  that  one  party 
would  be  "aggrieved,"  while  the  other  might  not  have  any  just 
cause  of  complaint.  Upon  such  a  state  of  facts,  there  can  be  no 
doubt  that  the  aggrieved  party  may  bring  and  sustain  an  appeal 
without  joining  the  other  defendant.  Mattison  v.  Jones,  9 
How.  154  ;  Panic  of  Cooper stown  v.  Corlies,  1  Abb.  IS.  S.  412 ; 
Prown  V.  Richardson,  4  Rob.  603. 

There  may  be  instances,  too,  in  actions  arising  upon  contract 
in  which  the  same  rule  would  prevail,  as  in  the  case  of  a  judg- 
ment against  the  maker  and  indorser  of  a  negotiable  promissory 
note.  If  a  case  was  proved  against  the  maker,  but  not  against 
the  indorser,  and  judgment  was  rendered  against  both,  there  can 
be  no  doubt  that  the  indorser  might  bring  his  appeal  without 
joining  the  maker. 

These  cases  supposed  are  mere  instances  for  illustration,  and 
tvhenever  any  party  can  show  that  he  is  legally  aggrieved  by  a 
judgment,  he  may  sustain  an  appeal  without  joining  a  co-defend- 
ant or  a  co-plaintiff,  who  is  not  aggrieved  by  the  judgment. 

One  who  is  not  a  party  to  an  action,  but  a  mere  stranger  to  it, 
cannot  bring  an  appeal.  E.  P.  v.  E.  C.  P.,  8  Abb.  44  ;  28  Barb. 
299 ;  MaUer  of  Prisfol,  16  Abb.  397 ;  Martin  v.  Kanouse,  2 
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id.  390.  The  legal  representatives  of  a  deceased '  party  to  an 
action  will  be  included  in  the  term  '"'aggrieved  party,"  and  they 
may  therefore  bring  an  appeal  in  those  cases  where  the  deceased 
party  could  have  done  so  had  he  survived.  Beach  v.  Gregory, 
2  Abb.  209  ;  Martin  v.  Kanouse,  id.  392. 

Where  a  party  is  sued  by  a  fictitious  name,  and  a  judgment  is 
rendered  against  him  by  such  name,  he  may,  notwithstanding, 
bring  an  appeal  in  his  true  name.  McCdbe  v.  Doe,  2  E.  D.  Smith, 
64 ;  Fitzsimmons  v.  Baxter,  3  Daly,  82,  84.  The  right  of  appeal 
is  not  restricted  to  the  party  against  whom  the  judgment  Is 
rendered,  and  both  parties  may  appeal  from  the  same  judg- 
ment. 

When  no  cross  appeal  is  taken  by  the  respondent,  he  cannot 
take  any  advantage  of  an  error  committed  to  his  prej  udice  in 
the  court  below,  nor  will  it  be  a  ground  of  reversal  in  his  behalf, 
although  such  error  clearly  appears  from  the  return  on  the 
appeal  brought  by  the  appellant.  RohMns  v.  Oodman,  4  E.  D. 
Smith,  316  ;  Olassner  v.  Wheaton,  2  id.  352  ;  Beach  v.  Cooke,  28 
N.  Y.  (1  TiflF.)  508. 

A  plaintiff  who  has  been  nonsuited  in  the  court  below,  at  his 
own  request,  cannot  reverse  the  judgment,  upon  an  appeal,  even 
though  questions  of  law  were  decided  against  him  by  the  court, 
and  notwithstanding  the  nonsuit  was  submitted  to  with  the 
avowed  purpose  of  reviewing  these  decisions  on  the  appeal. 
0'' Dougherty  v.  Aldrich,  5  Denio,  385. 

And  no  appeal  lies  from  a  judgment  rendered  against  a  party 
by  his  own  express  assent.  Thompson  v.  Perkins,  57  Me.  290 ; 
Jackson  v.  Jackson,  16  Ohio  St.  163 ;  Wells  v.  Martin,  1  id.  386. 
See  Proestler  v.  Kuhn,  49  N.  Y.  (4  Sick.)  654. 

But  where  a  plaintiff  is  nonsuited  against  his  will,  he  may 
appeal  from  the  judgment.  YanWormer  v.  Mayor  of  Albany y 
18  Wend.  169  ;  Voorhees  v.  WoodhulVs  Ex'r,  33  N.  J.  Law 
(4  Vroom)  482. 

It  is  not  necessary  that  a  judgment  should  be  rendered  against 
the  party  appealing  to  entitle  him  to  sustain  an  appeal,  for  a 
party  may  reverse  a  judgment  rendered  in  his  own  favor  where 
he  is  injured  or  aggrieved  by  it.  Parker  v.  Newland,  1  HiU,  87. 
Where  a  justice  improperly  excludes  evidence  offered  by  a 
plaintiff,  who,  in  consequence  thereof,  recovers  judgment  for  less 
than  he  would  have  been  entitled  to  if  the  evidence  had  been^ 
admitted,  such  plaintiff  may  bring  an  appeal  and  reverse  the 
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judgment.     lb. ;  Bissell  v.  Marshall,  6  Jolins.  100 ;  Sarle. 
Hyatt  1  Cow.  253. 

But  a  party  will  not  be  permitted  to  reverse  a  judgment  in 
own  favor  for  errors  committed  by  the  court  below,  unless  s 
error  is  a  cause  of  injury,  or  legally  "  aggrieves  "  him.  Hug 
V.  SticJcney,  13  Wend.  280  ;  Williams  v.  Owyn,  2  Saund.  46 

If  the  parties  to  an  action  have  settled  the  judgment,  and 
plaintiff  has  acknowledged  its  satisfaction,  the  court  will 
entertain  an  appeal  previously  brought,  merely  for  the  purp 
of  protecting  the  attorney's  right  to  costs.     Coc^  v.  Palmer 
Abb.  372  ;  1  Rob.  658. 

Section  5.  From  what  judgments  an  appeal  lies.  An  apj 
lies  from  judgments  rendered  by  justices  of  the  peace,  by  justii 
courts  in  the  cities,  by  the  district  courts  of  the  city  of  New  Yo 
or  by  the  general  term  of  the  marine  court  of  that  city.  To  w 
court  the  appeal  must  be  taken  will  be  explained  in  the  n 
section. 

The  general  rule  is  that  no  appeal  will  lie  before  the  judgm 
in  the  court  below  is  complete  and  perfect.  As  illustrative 
this,  it  has  been  held  that  an  appeal  would  not  lie  from  a  ju 
ment  of  nonsuit,  where  no  costs  were  awarded  against  the  pis 
tiflf.  Monnell  v.  Weller,  2  Johns.  8  ;  Nellis  v.  Turner,  4  Dei 
553  ;  Haulenleck  v.  Gillies,  7  Abb.  421  ;  S.  C,  2  Hilt.  239. 
Beemis  v.  Wylie,  19  Wis.  318. 

But  if  a  judgment  of  nonsuit  is  improperly  granted,  and  il 
entered  with  costs  against  the  plaintiff,  an  appeal  will  lie 
reverse  such  judgment.  Smith  v.  Suits,  2  Johns.  9.  And  wh 
a  justice  is  about  to  nonsuit  a  plaintiff  for  a  defect  in  his  proc 
the  defendant  cannot  prevent  a  review  of  the  judgment  on 
appeal  by  asking  to  have  the  judgment  entered  without  cos 
and  if  j  udgment  of  nonsuit  is  entered  against  the  plaintiff,  w 
costs,  an  appeal  lies  from  the  judgment.  Nellis  v.  Tuckei 
Denio,  82. 

If  a  county  court  should  order  a  judgment  of  nonsuit, 
appeal  wonld  lie  from  it,  even  though  no  costs  were  awarded 
the  record.  Lovell  v.  Emrtson,  11  Johns.  52.  The  reai 
assigned  is  that  the  plaintiff  is  aggrieved  by  being  defeated 
his  right  of  action,  and  by  being  deprived  of  his  costs  for  pre 
cuting  it.  lb.  And  there  is  no  reason  why  the  same  rule  she 
not  prevail  in  relation  to  judgments  rendered  in  justices'  cou 

If  the  merits  are  fairly  entered  into,  and  the  case  investiga 
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and  finally  submitted  to  the  justice,  who  renders  judgment  in 
fayor  of  the  defendant,  though  without  costs,  it  is  a  judgment 
from  which  an  appeal  wUl  lie.     Blum  v.  Hartiaan,  3  Daly,  47. 

Where  a  judgment  of  nonsuit  is  rendered  with  costs,  on  account 
of  the  want  of  jurisdiction  by  the  justice  by  reason  of  his  rela- 
tionship to  one  of  the  parties,  such  judgment  may  be  appealed 
from,  and  will  be  reversible.  Edwards  v.  Russell,  21  Wend.  63  ; 
Randall  v.  Hall,  Hill  &  Denio,  239. 

Where  a  justice  of  the  peace  is  related  to  either  of  the  parties 
to  an  action,  any  judgment  which  he  may  render  therein  will  be 
absolutely  void.  SchoonmaJcer  v.  Qlearwater,  41  Barb.  200 ; 
S.  C.  affirmed,  sub  nom.  Chambers  v.  Clearwater,  1  Abb.  Ct. 
App.  841 ;  1  Keyes,  310. 

When  a  justice  renders  a  judgment  which  is  void  on  account 
of  his  want  of  jurisdiction  of  the  subject-matter  of  the  action,  an 
appeal  will  lie  to  reverse  such  judgment.  Striker  v.  Motl,  6  Wend. 
465.  In  such  a  case  it  is  no  answer  to  the  appeal  to  say  that  the 
judgment  is  void,  and  that  it  therefore  need  not  be  reversed.  lb. 
McMahon  v.  RauTir,  47  N.  Y.  (2  Sick.)  67.  See  Alleman  v.  Bey, 
49  Barb.  641 ;  Combs  v.  Dunlap,  19  Wis.  591 ;  Abrams  v.  Jo7ies, 
4  id.  806. 

But  where  a  party  procures  a  judgment  to  be  rendered  in  his 
own  favor,  which  is  void  for  want  of  jurisdiction,  he  will  not  be 
permitted  to  reverse  .it  on  appeal  for  the  irregularity  in  procur- 
ing it.  FairbanTcs  v.  Corlies,  3  E.  D.  Smith,  582;  S.  C,  1  Abb. 
150  It  is  only  the  party  who  is  aggrieved  that  is  allowed  to 
bring  the  appeal,  or  reverse  the  judgment.  lb. 

Where  a  justice  renders  a  judgment  in  an  action  of  which  he 
has  no  jurisdiction  over  the  subject-matter,  and  an  appeal  is 
brought  in  a  case  in  which  a  new  trial  would  ordinarily  be  proper, 
the  county  court  ought  to  refuse  to  entertain  the  cause  or  to 
render  any  judgment  therein.    Malone  v.  ClarTc,  2  Hill,  658. 

It  is  not  necessary  that  the  action  should  have  been  a  litigated 
one  to  entitle  the  defendant  to  appeal;  for  if  the  judgment 
against  him  is  a  final  one,  he  may  appeal  even  though  he  did 
not  at  any  time  appear  in  the  action  in  the  court  below,  nor  object 
to  the  introduction  of  illegal  evidence.  Tiffany  v.  Oilbert,  4 
Barb.  320  ;  Robinson  v.  West,  11  id.  309  ;  Willins  v.  Wheeler, 
8  Abb.  116 ;  28  Barb.  669  ;  Cooper  v.  Ball,  14  How.  295.  So, 
where  there  is  no  jurisdiction  over  the  person  of  the  defendant, 
and  a  judgment  is  rendered  against  him  in  his  absence,  he  may 
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appeal  from  the  judgment  and  reverse  it.  WilUns  v.  Wheeler, 
28  Barb.  669  ;  17  How.  93  ;  8  Abb.  116  ;  Fitch  v.  Devlin,  15  Barb. 
47.  So,  where  a  judgment  is,  rendered  against  a  defendant,  in 
his  absence,  before  the  expiration  of  the  time  allowed  for  appear- 
ance, on  the  false  statement  of  the  plaintiff  that  the  defendant 
did  not  intend  to  appear,  an  appeal  lies  to  reverse  such  judg- 
ment. Beaph  v.  McGann,  1  HUt.  256  ;  4  Abb.  18.  So  if  a 
justice  misleads  a  defendant,  by  informing  him  that  the  cause 
has  been  discontinued,  and  he  afterward  renders  judgment 
against  the  defendant  in  his  absence,  the  judgment  will  be 
reversed.  Tyler  v.  Olney,  12  Johns.  378  ;  Murling  v.  Orote,  1 
HUt.  116  ;  3  Abb.  109. 

When  a  judgment  is  rendered  by  a  justice  of  the  peace  in  a 
civil  action  of  which  he  has  jurisdiction,  an  appeal  lies  from  it 
without  any  reference  to  the  nature  of  the  action,  whether  it  arose 
upon  contract  or  for  a  tort.  And  this  rule  includes  every  class 
of  civil  actions  of  which  a  justice  may  take  cognizance.  It  does 
not  make  any  difference  whether  the  judgment  was  rendered 
upon  an  issue  of  law  or  upon  an  issue  of  fact,  for  an  appeal  lies 
in  either  case.     Code,  §  352. 

A  judgment  rendered  by  a  justice  of  the  peace  in  summary 
proceedings  between  landlord  and  tenant  is  appealable.  3  E.  S. 
840,  §  52,  5th  ed.;  Laws  1849,  ch.  193,  §  5 ;  SpraTcer  v.  Coolk,  16 
N.  Y.  (2  Smith)  567-574  ;  Deuel  v.  Bust,  24  Barb.  438  ;  Hammond 
V.  Carpenter,  29  How.  43 ;  Williams  v.  Bigelow,  11  How.  83. 
See  People  ex  rel.  Litermore  v.  Hamilton,  89  N.  Y.  (12  Tiff.) 
107 :  6  Trans.  App.  219.  So  a  judgment  rendered  by  a  justice 
of  the  peace,  in  an  action  to  enforce  a  lien  under  the  mechanics' 
lien  law,  is  also  appealable.  People  v.  Judge  of  Rensselaer  Co., 
13  How.  398-401,  and  cases  there  cited. 

Section  6.  Appeal  the  only  mode  of  reTiew.  The  Code  has 
.abrogated  every  mode  of  reviewing  justices'  judgments,  except 
that  prescribed  by  that  instrument  itself.  Code,  §  351.  The 
effect  of  this  change  in  the  practice  is  to  render  many  of  the  old 
decisions  of  very  little  value,  so  far  as  it  relates  to  the  existing 
system  of  practice.  And  yet  the  rules  of  construction  settled 
and  enforced  in  some  of  those  cases  wUl  be  applied  to  the  settle- 
ment of  questions  as  to  the  proper  construction  of  the  various 
sections  of  the  Code.  But  whUe  the  mere  rules  of  practice,  or 
the  machinery  by  which  a  cause  is  transferred  from  an  inferior 
to  a  superior  court,  have  undergone  material  changes,  it  is  to  be 
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remembered  that  the  decisions  of  all  questions  which  involve  the 
merits  of  the  action,  and  which  were  brought  up  for  review,  is 
controlled  by  the  same  rules  of  law  which  existed  long  before 
the  enactment  of  the  Code. 

The  provisions  of  section  366  of  the  Code,  declaring  upon  what 
principles  judgments  are  to  be  rendered  by  the  appellate  court, 
are  such  as  have  been  in  force  from  the  earliest  period  of  our 
judicial  history.  And,  upon  all  such  questions,  the  former  decis- 
ions of  the  courts  are  as  applicable  and  as  authoritative  now  as 
at  any  former  time.  It  is  true  that  the  section  just  referred  to, 
and  in  some  instances  there  are  other  sections  which  confer 
powers  upon  appellate  courts  which  they  did  not  possess  before 
the  enactment  of  the  Code.  This,  however,  will  not  cause  any 
confusion  or  embarrassment  in  relation  to  the  older  decisions, 
which  will,  of  course,  be  controlled  by  the  statutes  now  in  force. 

Section  7.  Appeal  to  what  court.  The  general  rule  is,  that 
appeals  from  judgments  rendered  by  justices  of  the  peace,  and 
by  justices'  courts  in  cities,  in  civil  actions,  must  be  taken  to  the 
county  court  of  the  county  in  which  such  justice  resides,  and  in 
which  such  judgment  was  rendered.  Code,  §  352.  The  excep- 
tions to  this  rule  are,  that  judgments  rendered  by  justices'  courts 
in  the  city  of  New  York  must  be  taken  to  the  court  of  common 
pleas  of  the  city  and  county  of  New  York,  instead  of  being 
removed  to  the  county  court.  The  same  rule  prevails  in  relation 
to  appeals  from- judgments  rendered  by  a  general  term  of  the 
marine  court.  Code,  §  352  ;  People  ex  rel.  Debennetti  v.  QlerTc 
of  Marine  Court,  8  Abb.  Ct.  App.  491 ;  3  Abb.  57 ;  22  Barb. 
502  ;  Rolert  v.  Donnell,  31  N.  Y.  (4  Tiff.)  466  ;  1  Abb.  N.  S.  12. 
Appeals  from  judgments  rendered  by  the  justices'  courts  of  the 
city  of  Buffalo  must  be  taken  to  the  superior  court  of  that 
city.  lb.  The  general  term  of  the  court  of  common  pleas  of 
New  York  city  has  no  power,  under  section  352  of  the  Code,  to 
review,  upon  an  appeal,  a  judgment  of  affirmance  which  was 
rendered  by  default  in  general  term  of  the  marine  court. 
MeMaTion  v.  Bauhr,  47  N.  Y.  (2  Sick.)  68. 

Section  8.  Appeals  where  more  than  $50  is  claimed.  When 
the  pleadings  of  either  party  in  the  court  below  demand  "a  judg- 
ment of  more  than  fifty  dollars,  or  where  the  action  is  replevin 
and  the  value  of  the  property  and  the  damages  shall  exceed  fifty 
dollars,  exclusive  of  costs,  a  new  trial  is  had  in  the  county  court 
in  either  of  two  cases :  1.  Where  the  judgment  was  rendered 
Vol.  IV.— 48 
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upon  an  issue  of  law ;  2.  Where  it  was  rendered  upon  an  issue 
of  fact.  Code,  §  352.  If  an  issue  of  fact  is  joined  a  new  trial  is  to 
be  had  in  such  cases,  whether  the  defendant  was  present  at  the 
trial  or  not.  lb.  The  amount  claimed  in  the  pleadings  in  the 
justice's  court  determines  the  question  whether  the  action  is  to 
be  retried  on  the  appeal  to  the  county  court,  or  whether  the  case 
is  to  be  heard  on  the  justice's  return  of  the  proceedings  in  the 
court  below.  Hobbs  v.  Wetherwax,  38  How.  385 ;  OvensJiire  v. 
Adee,  27  id.  368. 

If  the  amount  claimed  in  the  pleadings  exceeds  fifty  dollars, 
the  justice  cannot  be  compelled  to  return  the  evidence  taken 
before  him  on  the  trial.  lb.  In  such  a  case  the  cause  is  to  be 
retried  in  the  county  court.  lb. 

The  appellant,  however,  is  not  compelled  to  submit  the  cause 
to  a  new  trial  in  the  county  court  even  where  he  appeals  from  a 
judgment  which  would  authorize  a  new  trial.  If  he  desires  to 
avoid  a  new  trial  in  the  county  court  he  may  do  so  by  stating  in 
his  notice  of  appeal  that  the  appeal  is  taken  upon  questions  of 
law  only,  in  which  case  no  new  trial  is  had  in  the  county  court, 
but  the  cause  is  heard  and  decided  upon  the  return  in  the  same 
manner  as  though  the  judgment  was  for  less  than  fifty  dollars, 
notwithstanding  the  judgment  appealed  from  exceeds  fifty 
dollars  in  amount.  Code,  §  352.  As  to  the  practice  in  the 
marine  and  the  district  courts  in  the  city  of  New  York,  see 
Code,  §  352.  As  to  appeals  from  a  district  court  in  New  York 
city,  see  Mcllhenny  v.  Wasson,  1  Daly,  285 ;  or  marine  court. 
Boomer  v.  Brown,  4  id.  229.  People  ex  rel.  Belennetti  v.  Clerl 
of  Marine-  Court,  3  Abb.  Ct.  App.  491  ;  3  Abb.  57 ;  22  Barb. 
502;  Rolert  v.  Bonnell,  31  N.  Y.  (4  Tiff.)  466;  1  Abb.  N. 
S.  12. 

There  is  another  class  of  cases  in  which  no  new  trial  is  had  in 
the  county  court,  but  the  cause  is  heard  and  decided  upon  the 
justice's  return,  notwithstanding  the  judgment  may  be  for  more 
than  fifty  dollars.  And  where  no  issue  whatever  is  joined,  and 
the  defendant  does  not  appear  in  the  action  in  the  court  below, 
but  a  judgment  is  rendered  against  him  in  his  absence,  the 
appeal  is  decided  upon  the  justice's  return,  whatever  may  be 
the  amount  of  the  judgment. 

Section  9.  Appeals  where  $50  or  less  is  claimed.  Where 
neither  party  claims  more  than  fifty  dollars  in  his  pleadings,  or 
where  the  value  of  the  property  and  the  damages  are  assessed  at 
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less  than  that  sum,  or  where  the  judgment  is  for  fifty  dollars  or 
less,  and  no  issue  was  joined  between  the  parties,  and  the 
defendant  did  not  appear  in  the  action  in  the  court  below,  an 
appeal  from  such  a  judgment  is  always  heard  and  decided  upon 
the  justice's  return.  In  such  a  case  no  new  trial  can  be  had  in 
the  county  court.  Code,  §  352 ;  Id.  31,  §  366.  The  rules  appli- 
cable to  the  decisions  of  such  cases  will  be  noticed  in  a  subse- 
quent place. 

Section  10.  Appeal,  when  to  he  brought.  Where  judgment  is 
rendered  upon  process  which  was  personally  served,  or  where 
issue  was  joined  by  consent,  without  process,  an  appeal  must  be 
taken  from  such  judgment  within  twenty  days  after  its  rendi- 
tion. Code,  §  353.  But  where  the  judgment  was  rendered  upon 
process  which  was  not  personally  served,  and  the  defendant  did 
not  appear  in  the  action  in  the  cpurt  below,  the  defendant  may 
bring  an  appeal  at  any  time  within  twenty  days  after  personal 
notice  has  been  given  to  him  of  the  judgment.  lb.  The  notice 
of  appeal  must  be  served  within  twenty  days  after  judgment; 
and  where  a  judgment  is  rendered  on  the  14th  day  of  November, 
the  notice  must  be  served  as  early  as  the  4th  day  of  December 
following,  or  the  right  of  appeal  will  be  lost.  Young  v.  WMt- 
comh^  46  Barb.  615.  An  appeal  brought  after  that  time  will  be 
dismissed.  lb.  See  Fuchs  v.  Pohlman,  2  Daly,  210 ;  Blias  v. 
BabcocTc,  12  Abb.  N.  S.  288. 

Where  judgment  is  rendered  by  a  justice  against  a  defendant 
in  his  absence,  the  latter  may  demand  of  such  justice  a  transcript 
of  the  judgment,  and  a  copy  of  the  process,  pleadings  and  pro- 
cess in  the  cause,  and  the  justice  is  bound  to  furnish  them  upon 
the  payment  of  his  legal  fees  therefor.  3  R.  S.  458,  §  182,  5th 
ed. ;  Laws  1841,  ch.  141. 

If  an  appeal  is  not  brought  within  the  time  allowed  by  law 
for  that  purpose,  the  right  of  appeal  will  be  lost.  Figaniere  v. 
Jackson^  2  Abb.  286 ;  4  E.  D.  Smith,  477  ;  Seymour  v.  Judd,  2 
Comst.  464.  An  appearance  for  the  sole  purpose  of  moving  to 
dismiss  the  appeal  will  not  cure  the  defect.  lb.  But  where  a 
written  admission  is  given  of  due  service  of  the  notice  of  appeal, 
this  will  be  a  waiver  of  the  objection  that  the  notice  was  not 
served  in  due  time.  Struver  v.  Ocean  Ins.  Co.,  9  Abb.  23 ;  2 
Hilt.  475  ;  HoffenbertJi  v.  Muller,  12  Abb.  N.  S.  222. 

Where  a  judgment  was  rendered  upon  process  which  was  not 
personally  served,  and  the  plaintiff  desires  to  limit  the  time  for 
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appealing,  he  ought  to  serve  a  notice  upon  the  defendant  for 
that  purpose. 

The  notice  ought  to  be  in  writing,  and  to  be  served  by  deliver- 
ing a  copy  thereof  to  the  defendant  personally.  Care  ought  to 
be  taken  to  note  the  time  of  making  such  service,  so  that  due 
proof  may  be  made  of  the  time  vrhen  the  service  vras  made. 

Form  of  notice. 

JUSTICE'S  COURT. 


Jotn  Doe 

agat. 

Kichard  Roe. 


To  Richard  Roe,  defendant: 

You  will  take  notice  that,  on  the  22d  day  of  April,  1874,  I 
recovered  a  judgment  against  you,  before  Richard  Murray, 
Esq.,  a  justice  of  the  peace  of  Johnstown,  Fulton  county,  for  the 
sum  of  il.'iO  damages,  and  $5.00  costs ;  and  that  such  judg- 
ment was  rendered  in  an  action  commenced  by  a  long  attach- 
ment (or  otherwise  as  the  case  may  be). 

JoHx  Doe,  Plaintiff. 

Dated  April  22d,  1874. 

Section  11.  Affidavits  not  necessary.  Although  it  was  formerly 
necessary  to  make  and  serve  an  affidavit  which  stated  the  sub- 
stance of  the  evidence  and  proceedings  in  the  court  below,  as 
well  as  the  grounds  of  appeal,  ante,  370,  it  is  not  now  necessary 
or  proper  to  serve  any  affidavits  in  ordinary  cases  of  appeals. 

In  cases  where  error  in  fact  is  assigned  as  the  ground  of  appeal, 
or  where  the  defendant  seeks  to  be  relieved  from  a  judgment 
which  was  rendered  against  him  in  his  absence,  and  which  does 
him  injustice,  the  court  may  decide  the  cause  upon  the  affidavits 
of  the  respective  parties.  Code,  §  366.  The  appellant  need 
not,  and  usually  does  not,  serve  such  affidavits  at  the  time  of 
serving  the  notice  of  appeal.  It  may,  however,  be  done  at  tliat 
time,  if  he  prefers  that  mode  of  practice. 

But  even  when  such  affidavits  are  served,  whether  at  the  time 
of  serving  the  notice  of  appeal  or  afterward,  they  do  not  serve 
the  purpose  of  the  affidavits  used  under  the  former  system  of 
appeals  allowing  or  requiring  affidavits.  The  object  of  an  aifi- 
davit  under  the  former  practice  was  to  enable  the  justice  to  see 
what  errors  or  acts  were  complained  of,  so  that  he  might  return 
fuU}^  as  to  such  matters.  And  when  the  return  was  made  and 
filed,  the  object  for  which  the  affidavit  was  employed  was  gener- 
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ally  attained.  But  the  aflSdavit  made  in  these  cases  of  error  in 
fact,  or  for  excusing  a  default,  are  used  for  a  very  different  pur- 
pose. The  justice  is  not  required  to  answer  them  in  his  return  ; 
and  when  the  return  is  complete,  the  affidavits  are  not  super- 
seded by  the  return,  but  are  still  used  as  a  part  of  the  evidence 
upon  which  the  cause  is  to  be  decided  by  the  county  court. 

The  practice  on  appeals  assigning  error  in  fact,  or  asking  to  be 
relieved  from  a  default,  will  be  explained  in  a  subsequent  place. 


ARTICLE  II. 

NOTICE   OF   APPEAL. 

Section  1.  In  general.  The  practice  of  bringing  an  appeal  by 
the  service  of  a  notice  is- the  most  simple  and  convenient  mode  yet 
adopted  in  this  State.  This  notice  answers  a  double  purpose, 
since  it  takes  the  place  of  the  old  writ  of  certiorari,  as  well  as 
that  of  the  affidavit  on  which  that  writ  was  formerly  allowed. 
The  notice  is  a  process,  or  in  the  nature  of  a  process,  for  removing 
the  cause  to  the  appellate  court ;  and  it  also  states  the  grounds 
on  which  the  appeal  is  founded,  which  were  formerly  stated  in 
the  affidavit.  The  present  practice,  therefore,  is  one  which  saves 
labor,  while  it  secures  all  the  advantages  of  the  old  system. 

Section  2.  Notice  of  appeal  must  be  in  writing.  The  statute 
does  not  declare  in  express  terms  that  a  notice  of  appeal  from  a 
justice's  judgment  must  be  in  writing.  But  the  character  of  the 
statute  renders  a  written  notice  as  necessary  as  though  it  had 
been  expressly  declared  to  be  indispensable.  The  notice  must 
state  the  grounds  ;  it  must  be  served  on  the  justice  and  on  the 
respondent ;  it  may,  in  some  cases,  be  left  with  a  person  of  suit- 
able age  and  discretion ;  it  may  be  served  on  the  attorney  of  the 
respondent  in  some  cases  ;  and  it  may  also,  in  a  proper  case,  be 
left  with  the  clerk  of  the  appellate  court.     Code,  §§  353,  354. 

Again,  section  408  of  the  Code  provides  :  "Notices  shall  be  in 
writing,  and  notices  and  other  papers  may  be  served  on  the  party 
or  attorney  in  the  manner  provided  in  the  next  three  sections, 
when  not  otherwise  provided  by  this  act."  This  section  is  appli- 
cable to  appeals  to  the  county  court.  Code,  §  8.  Besides  this, 
a  notice  of  appeal  is  clearly  a  species  of  process,  and  there  is  a 
general  statute  which  expressly  requires  all  process  to  be  in 
writing.    2  R.  S.  275,  §  9.    A  mere  verbal  notice  of  appeal  is  a 
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nullity,  although  it  may  have  been  given  within  the  time  allowed 
for  bringing  an  appeal.  People  v.  Eldridge,  7  How.  108; 
Pearson  v.  Lovejoy,  53  Barb.  407 ;  35  How.  193 ;  Larrabee  v. 
Morrison,  15  Minn.  196  ;  Metcalf  v.  Oarlinghouse,  40  How.  50. 
The  notice  of  appeal  must  be  signed,  but  the  name  of  the  defend- 
ant may  be  signed  by  one  who  is  not  an  attorney  of  a  court  of 
record.  Hall  v.  Sawyer,  47  Barb.  116.  In  this  case  the  notice 
of  appeal  from  the  justice's  court  to  the  county  court  was  signed 
"Milton  Sawyer,  defendant,  by  W.  J.  Smith,  his  attorney,"  and 
Smith  was  not  an  attorney  or  counselor  at  law. 

Section  3.  Notice  must  state  the  grounds  of  the  appeal.  The 
statute  expressly  requires  that  a  notice  of  appeal  should  state 
the  grounds  on  which  the  appeal  is  founded.  Code,  §  353.  This 
requirement  was  intended  to  secure  the  attainment  of  several 
objects  at  the  same  time  and  by  the  same  process :  1.  It  was 
intended  that  the  notice  should  furnish  the  justice  with  fall  and 
explicit  information  as  to  the  alleged  errors  committed  in  the  court 
below,  so  that  such  justice  might  be  able  to  return  fully  as  to  aU 
the  objections  made ;  2.  It  was  intended  that  the  respondent 
should  know  what  points  of  error  were  alleged  against  the  judg- 
ment rendered,  so  that  he  might  be  enabled  to  procure  a  further 
or  an  amended  return,  if  that  should  be  necessary  for  the  pur- 
pose of  securing  a  fair  hearing  ;  and  so  that  he  might  know  what 
legal  grounds  of  error  were  assigned,  and  thus  be  prepared  to 
meet  those  on  the  argument ;  3.  It  was  also  intended  that  the 
appellate  court  should  be  apprised  of  the  points  brought  up  for 
its  decision,  so  that  it  could  intelligently  render  judgment  upon 
the  rights  of  the  parties.  Before  noticing  the  cases  decided  in 
relation  to  the  notice  of  appeal  provided  by  the  Code,  it  may  be 
well  to  examine  briefly  some  of  the  older  cases  relating  to  the 
same  subject  and  governed  by  the  same  principles  of  law. 

Under  the  old  system  of  review  upon  a  writ  of  certiorari,  the 
affidavit  on  which  it  was  founded  must  have  stated  the  grounds 
upon  which  an  allegation  of  error  was  founded.  2  R.  S.  (1st  ed.) 
266,  §  171.  Under  that  statute,  it  was  held  that  where  the  error 
relied  on  was,  that  the  evidence  did  not  warrant  the  verdict,  it 
was  not  enough  to  detail  the  facts  proved,  but  that  the  complain- 
ing party  must  specifically  state  in  the  affidavit  that  such  was 
the  ground  of  error.  People  v.  Suffolk  Common  Pleas,  18  Wend. 
550.  But  where  it  appeared  from  the  affidavit  that  questions 
concerning  the  regularity  of  the  proceedings,  the  admission  or 


APPEALS  TO  THE  COUNTY  COURTS,  ETC.   383 

Notice  must  state  tlie  grounds  of  appeal. 

rejection  .of  evidence  or  the  like,  were  made  and  decided  on  the 
trial,  that  was  held  to  be  a  substantial  compliance  with  the  stat- 
ute, without  specifying  at  the  close  of  the  affidavit  the  particular 
grounds  on  which  the  party  relied.  People  v.  Columbia  Gomvion 
Pleas,  6  Wend.  544 ;  People  v.  Onondaga  Common  Pleas,  8  id. 
509. 

A  justice  was  required  to  stand  indifferent  between  the  litigant 
parties,  and  where  he  drew  the  affidavit  and  the  papers  for  a 
certiorari  at  the  request  of  the  unsuccessful  party,  the  court 
quashed  the  writ.  People  v.  Suffolk  Common  Pleas,  18  Wend. 
550.  Under  the  old  practice,  it  was  not  essential  that  the  affida- 
vit should  state  the  verdict  or  the  judgment  in  the  court  below ; 
and,  if  necessary,  it  might  have  been  supplied  by  a  supplemental 
affidavit.     Philips  v.  Brainard,  2  Cow.  440. 

Where  the  affidavit  stated  enough  to  enable  the  officer,  to 
whom  application  was  made  for  the  certiorari,  to  judge  whether 
errors  had  been  committed  in  the  proceedings  in  the  court  below, 
and  where  it  stated  sufficient  to  inform  the  justice  as  to  what  facts 
a  return  would  be  required,  this  was  held  to  be  entirely  sufficient, 
without  a  formal  statement  of  the  grounds  of  error  at  the  close 
of  the  affidavit.  People  v.  Columbia  Common  Pleas,  6  Wend. 
544 ;  People  v.  Onondaga  Common  Pleas,  8  id.  509. 

Prom  the  cases  thus  cited,  it  is  evident  that  the  court  acted 
upon  the  principle  that  a  substantial  compliance  with  the  require- 
ments of  the  statute  was  sufficient  if  it  enabled  the  justice  to 
make  a  full  and  accurate  return  as  to  the  points  complained  of 
as  error.  The  same  rule  of  construction  ought  to  prevail  under 
the  practice  established  by  the  Code.  The  notice  of  appeal  sup- 
plies, in  this  respect,  the  place  of  the  affidavit  under  the  old 
system,  and  it  ought  to  be  held  to  be  sufficient  in  cases  where 
the  old  affidavit  was  held  to  be  sufficient  for  the  purpose  of 
giving  notice  of  the  grounds  of  error. 

The  cases  decided  since  the  enactment  of  the  Code  will  now  be 
noticed. 

There  are  some  cases  in  which  it  is  important  that  all  the  evi- 
dence taken  in  the  court  below  should  be  returned,  especially  in 
those  instances  where  the  error  complained  of  is,  that  the  judg- 
ment is  unsupported  by  evidence,  or  that  it  is  contrary  to  the 
weight  of  the  evidence  given  on  the  trial  below. 

In  all  such  cases,  the  notice  of  appeal  ought  to  require  a  return 
of  all  the  evidence  and  proceedings  below,  and  also  require  the 
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justice  to  certify  that  lie  lias  returned  all  the  evidence  and  pro- 
ceedings. Though,  as  we  shall  see  in  a  subsequent  place,  the 
legal  intendment,  in  the  absence  of  proof  to  the  contrary,  will  be, 
that  all  the  evidence  has  been  returned  by  the  justice. 

There  are  cases,  however,  in  which  it  is  not  at  all  important  to 
the  appellant  that  all  the  evidence  should  be  returned,  as  where 
the  error  relied  upon  is  some  erroneous  ruling  of  the  justice 
which  will  reverse  the  judgment  irrespective  of  any  question  as 
to  the  evidence  or  the  merits  of  the  action.  In  such  cases,  the 
notice  of  appeal  need  not  call  for  a  return  of  all  the  evidence, 
nor  need  it  require  a  return  of  any  matters,  except  such  as  will 
clearly  present  the  point  alleged  as  error.  Partridge  v.  Thayer, 
2  Sandf.  227.  And,  in  such  a  case,  it  will  not  be  necessary  for 
the  justice  to  return  all  of  the  evidence,  nor  any  portion  of  it, 
except  such  as  may  bear  upon  the  point  complained  of  as  the 
ground  of  appeal. 

It  has  become  quite  a  common  practice  among  justices  to 
return  all,  or  substantially  all,  the  evidence,  whether  called  for 
in  the  notice  of  appeal  or  not. 

In  some  cases  this  may  be  entirely  proper,  particularly  where 
the  points  alleged  as  error  are  affected  to  a  greater  or  less  extent 
by  all  the  evidence  so  returned.  But  where  the  evidence  does 
not  at  all  affect  the  questions  under  review,  and  it  is  not  called 
for  by  the  appellant's  notice  of  appeal,  there  is  no  necessity,  nor 
any  propriety  in  returning  such  useless  matter,  which  merely 
serves  to  incumber  the  record,  to  waste  time,  and  in  some  cases 
to  mislead  the  parties  and  the  court. 

It  is  not  overlooked  that  some  of  the  cases  have  declared  that 
it  is  the  duty  of  a  justice  to  return  all  of  the  evidence  under  the 
practice  established  by  the  Code. 

But  such  general  language  must  be  limited  to  the  case  pre- 
sented ;  and  more  than  this,  the  construction  to  be  adopted  must 
be  such  as  will  carry  into  effect  the  great  object  of  all  appeals, 
which  is  to  require  a  return  of  so  much  of  the  proceedings  and 
evidence  as  will  fairly  present  the  error  complained  of,  while  all 
other  extrinsic  matters  will  be  excluded. 

The  propriety  of  this  rule  will  be  entirely  evident  upon  consid- 
ering the  practice  as  to  new  trials  in  the  county  court.  In  those 
cases  in  which  a  new  trial  is  had  in  the  county  court,  the  justice 
does  not  return  the  evidence  taken  in  the  court  below.  Code, 
§  360. 
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The  reason  is  obvious,  since  the  evidence  could  not  be  of  any 
use  on  the  new  trial.  But  the  principle  is  the  same  where  the 
cause  is  decided  upon  the  justice's  return  ;  and  in  that  case  no 
evidence  should  be  required  to  be  returned  when  it  is  clear  that 
it  does  not  in  any  manner  aflfect  the  questions  under  review. 
Such  a  rule  would  be  equally  advantageous  to  the  parties,  to  the 
counsel  employed,  and  to  the  court  itself.  Nothing  could  con- 
duce more  to  the  dispatch  of  business,  and  to  the  certainty  of 
obtaining  justice,  than  a  system  that  requires  a  full  and  clear 
statement  of  such  matters  as  affect  the  merits  of  the  parties 
involved,  and  then  rigidly  excludes  all  extrinsic  matters  from 
the  record. 

Section  4.  How  grounds  of  error  ought  to  be  stated.  As  a 
question  of  first  impression,  it  would  seem  that  there  could  be 
very  little  difiiculty  in  complying  with  the  requirements  of  the 
Code  in  this  respect ;  and  yet  there  is  a  most  irreconcilable  con- 
flict in  the  decisions  of  the  courts  upon  this  question. 

The  object  of  the  law  is  clear,  and  no  one  doubts  that  it  merely 
intends  to  provide  that  the  justice,  the  respondent  and  the  appel- 
late court  shall  be  informed  of  the  grounds  upon  which  the 
appeal  is  founded.  The  principal  difficulties  have  arisen  upon 
the  question  whether  particular  specifications  of  the  ground  of 
error  were  sufficient  in  the  notices  under  review,  and  if  they  were 
not,  what  effect  followed  from'  the  omission  or  defect  in  the  notice. 
For  the  convenience  of  those  who  may  not  have  the  principal 
reports  upon  these  points,  several  of  the  decisions  will  be  briefly 
stated. 

In  Kelly  v.  Jenkins^  1  Hilt.  73,  the  notice  of  appeal  stated  the 
grounds  thus  :  "The  judgment  is  unsustained  by,  and  contrary 
to,  law  and  evidence  ; "  and  this  was  held  insufficient.  The  court 
said  that  if  such  a  statement  were  sustained,  the  notice  would  be 
a  mere  formality,  and  might  be  given  in  every  case  ;  and  that  it 
would  not  furnish  any  information  whatever  to  the  respondent 
or  the  court  as  to  the  grounds  on  which  the  appeal  was  brought. 

In  The  Mayor  of  N.  Y.  v.  Green,  1  Hilt.  393  ;  6  Abb.  183,  the 
notice  did  not  state  any  grounds  of  error,  but  referred  to  the 
affidavit  and  the  proceedings  in  the  court  below  as  the  place 
where  the  grounds  of  appeal  would  be  found ;  but  this  was  held 
to  be  insufficient. 

In  Lee  v.  Schmidt,  1  Hilt.  587,  the  notice  alleged,  as  the  grounds 
of  error,  "that  the  judgment  rendered  by  the  court  is  contrary 
Vol.  IV.— 49 
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to  the  clear  and  decided  weight  of  the  evidence  produced  on  the 
trial  of  this  action,"  but  the  statement  was  held  to  be  defective, 
and  the  court  said,  page  540:  "We  have,  therefore,  held  that  it 
must  specify,  witli  reasonable  certainty,  the  alleged  error  or 
errors,  whether  in  the  process,  the  pleadings,  the  proceedings  at 
the  trial,  or  in  the  giving  of  judgment,  that  the  justice  may  omit 
nothing  in  his  return  essential  or  necessary  to  bring  up  the  matter 
fairly  for  review,  or,  in  the  event  of  his  neglecting  to  do  so,  that 
the  respondent  may  have  an  opportunity,  before  the  appeal  is 
brought  to  a  hearing,  of  applying  to  the  court  for  an  order  that 
the  justice  return  specifically  in  respect  to  any  matter  which 
may  be  essential  to  a  full  and  fair  review  of  the  case." 

In  Williams  v.  Cunningham,  2  Sandf.  632,  the  court  said: 
"The  appellant  must  put  his  finger  on  the  point  relied  upon,  or 
distinctly  inform  his  adversary  on  what  ground  he  alleges  that 
there  is  error  in  the  judgment."  See,  also,  Sidlivan  v.  McDonald, 
2  Sandf.  632,  note  a;  Irwin  v.  Muir,  13  How.  409. 

In  Berb?/  v.  Hannin,  15  How.  32,  the  grounds  of  appeal  were 
that  "the  judgment  is  clearly  against  the  law  and  the  evidence 
of  the  case,"  but  this  was  held  to  be  insufficient,  and  the  court 
said,  page  35:  "  It  is  clearly  right  that  the  party  appealing  from 
a  judgment  should  distinctly  take  his  ground  when  he  appeals, 
so  that  the  opposite  party,  if  in  error,  may  abandon  his  judgment 
and  stop  the  further  prosecution  of  the  suit ;  and  so  that,  if  it 
goes  on,  the  justice  may  see  and  know  to  what  point  he  is  called 
upon  to  make  a  return.  It  is  in  analogy  with  all  the  judicial 
proceedings  under  the  Code,  to  make  the  parties  take  their 
ground  and  make  their  objections  and  exceptions  in  the  first 
stages  of  the  litigation,  that  the  errors  complained  of  may  be 
corrected  when  practicable,  and  the  attention  of  the  court  of 
review  be  chiefly  directed  to  distinct  points  of  law  or  evidence 
fairly  presented  and  expressly  decided  by  the  court  below." 
Averp  V.  WoodbecTc,  62  Barb.  557 ;  5  Lans.  498. 

In  Beuchars  v.  Wheaton,  16  How.  471,  the  errors  assigned  were, 
"that  material  testimony  offered  on  the  trial  was  excluded; 
that  material  testimony  was  admitted  which  ought  to  have  been 
excluded ;  that  the  evidence  was  insufficient  on  the  question  of 
damages,  and  that  the  judgment  was  against  the  law  of  the 
case  ; "  but  the  statement  was  held  to  be  insufficient,  and  the  court 
said,  page  472:  "The  ground  stated  should  refer  to  some  par- 
ticular error  of  the  justice,  or  decision  made  during  the  trial,  as 
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that  the  justice  improperly  received  the  witness  John  Doe,  or 
rejected  the  testimony  of  Richard  Roe,  on  a  particular  point,  or 
overruled  an  objection  to  such  testimony  in  whole  or  on  some 
particular  subject  of  inquiry.  If  a  motion  for  a  nonsuit  was 
made  and  denied,  the  ground  may  then  be  general  that  the  justice 
refused  to  nonsuit.  Such  an  objection  will  necessarily  call  for  a 
review  of  the  whole  testimony  at  the  time  when  such  a  motion 
was  made  and  denied."  If  the  appellant  desires  to  raise  the 
question  whether  the  justice  had  jurisdiction,  the  notice  of  appeal 
should  distinctly  allege  the  proper  facts.  AveryK .  Woodheck, 
62  Barb.  557 ;  5  Lans.  498.  See  Belaney  v.  Brett,  51  JST.  Y. 
(6  Sick.)  78. 

In  the  cases  which  have  thus  far  been  noticed,  it  will  be 
observed  that  the  courts  have,  with  great  unanimity,  enforced 
the  rule  which  requires  that  the  notice  shall  state  the  grounds  of 
appeal.  But  they  do  not  all  harmonize  upon  the  question  what 
is  a  sufficient  statement  of  such  grounds.  My  own  views  in 
relation  to  the  matter  can  be  stated  in  a  few  words.  Where  an 
appeal  is  brought  because  of  some  defect  in  the  process  by  which 
the  action  was  commenced,  or  in  consequence  of  some  defect  in 
the  affidavit  upon  which  such  process  was  founded,  the  notice 
ought  briefly  to  state  such  defect.  If  a  motion  was  made  to  set 
aside  the  process,  and  it  was  denied,  then  state  that  as  a  ground 
of  error.    The  same  rule  applies  to  a  defective  return  to  process. 

If  the  justice  erred  in  his  decision  as  to  the  sufficiency  of  a 
pleading,  and  an  appeal  is  founded  upon  that  ground,  let  that  be 
briefly  stated  as  the  error  complained  of.  If  the  proceedings  for 
the  impaneling  of  a  jury  were  erroneous,  such  fact  can  be  briefly 
alleged.  So,  if  the  justice  errs  by  rejecting  a  witness  who  ought 
to  have  been  received  ;  or  if  he  improperly  receives  a  witness,  or 
evidence  which  ought  to  have  been  rejected,  the  notice  should 
state  briefly,  but  plainly,  the  particular  witness  or  evidence  which 
was  so  received  or  rejected.  If  the  justice  should  err  in  any 
other  proceeding  during  the  trial,  as  to  any  matter  of  practice, 
or  should  deliver  an  erroneous  charge  to  the  jurj^,  the  notice 
ought,  in  all  such  cases,  to  specify  distinctly,  but  briefly,  the 
precise  point  of  objection.  When  such  a  mode  of  stating  the 
grounds  of  appeal  is  adopted,  the  law  will  be  complied  with, 
and  the  notice  be  sufficient. 

In  the  classes  of  cases  thus  pointed  out,  it  is  possible  to  take 
a  precise  objection  in  the  court  below,  and  it  is  also  easy  to  state 
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that  ground  of  objection  in  the  notice  of  appeal.  But  there  may, 
be  cases  in  which  such  a  mode  of  stating  the  grounds  of  appeal 
cannot  be  adopted.  It  is  true  that  a  defendant  may  move  for 
a  nonsuit  in  those  cases  in  which  he  thinks  the  law  does  not 
authorize  a  recovery  by  the  plaintiff,  or  where  the  evidence  is 
entirely  insufficient,  and  if  the  nonsuit  is  denied,  that  decision 
may  be  stated  as  the  ground  of  error.  But  suppose  that  a  plain- 
tiff proves  a  plain  case  as  to  law  and  evidence,  and  the  justice 
or  a  jury  find  for  the  defendant.  In  such  a  case  it  would  not  be 
possible  for  the  plaintiff  to  allege,  as  grounds  of  error,  any  thing 
more  than  that  the  judgment  was  against  the  evidence  given  on 
the  trial,  and  contrary  to  the  law  of  the  case.  In  such  a  case  no 
one  could  be  mistaken  as  to  the  cause  of  complaint.  The  justice 
would  know  that  the  entire  evidence  was  to  be  returned ;  and  the 
respondent  would  clearly  see  what  he  was  called  upon  to  answer ; 
and  .so,  too,  the  appellate  court  would  readily  ascertain  what 
matters  the  appellant  desired  to  review  on  the  appeal.  But 
more  than  this,  the  notice  in  such  a  case  woiild  be  as  specific  as 
it  could  be  made,  and,  therefore,  it  would  state  the  particular 
grounds  on  which  the  appeal  was  founded.  The  same  rule  ought 
to  prevail  when  a  defendant  appeals  on  the  ground  that  the 
judgment  against  him  is  against  the  law  and  the  whole  evidence 
in  the  case.  Bat  in  either  case,  the  appellant  would  be  restricted 
to  the  grounds  taken,  and  he  must  show  that  the  judgment  is 
erroneous  as  to  the  law  upon  all  the  facts  appearing  in  the  case, 
or  that  the  judgment  is  contrary  to  the  evidence,  or  is  unsup- 
ported by  evidence,  as  the  case  may  be.  Under  such  general 
grounds  of  erroy,  the  appellant  would  not  be  permitted  to  raise 
particular  questions  as  to  the  admissibility  of  evidence,  or  the 
like,  since  those  could,  and  ought  to,  have  been  pointed  out 
specifically. 

Such  a  rule  protects  the  rights  of  both  parties,  and  it  is  not 
difiicult  in  its  application  to  practice.  The  whole  question  is  of 
less  importance  now  than  formerly,  because  causes  of  much  con- 
sequence will  be  retried  in  the  county  court,  and  the  form  of  the 
notice  will  not  be  a  question  in  the  case.  Thus  much  has  been 
said  upon  this  question,  with  a  view  to  point  out  a  course  of 
practice  which  is  consistent  and  practical,  as  well  as  convenient 
and  just  to  the  parties. 

There  is  a  very  important  class  of  cases  in  which  it  is  not 
important  to  state  any  particular  grounds  upon  which  the  appeal 
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is  founded.  In  those  cases  in  whicli  a  new  trial  is  to  be  had  in 
the  county  court,  as  a  matter  of  course,  there  is  no  reason  for 
requiring  any  statement  as  to  the  rulings  of  the  court  below, 
since  they  are  not  reviewed  in  the  appellate  court.  The  evidence 
is  not  to  be  returned  in  such  a  case,  nor  any  thing  else  but  the 
process,  proof  of  its  service,  the  pleadings  or  copies  thereof, 
the  proceedings  and  judgment,  and  a  brief  statement  of  the 
claims  litigated.     Code,  §  360. 

In  all  such  cases  of  appeals,  where  a  new  trial  must  be  had  in 
the  county  court,  it  will  be  a  sufficient  compliance  to  state,  in 
general  terms,  that  the  judgment  is  contrary  to  law  and  evidence. 
Fowler  v.  Westervelt,  40  Barb.  374,  376  ;  S.  C,  17  Abb.  59.  The 
court  said :  "  The  amount  of  the  claim  of  the  plaintiffs,  litigated 
in  the  justice's  court,  exceeded  $50,  and  on  appeal  to  the  county 
court,  the  appellant  was  entitled  to  a  new  trial  as  a  matter  of 'right, 
not  dependent  upon  error  in  the  proceedings  in  the  justice's 
court.  He  can  only  take  his  appeal  by  the  notice  prescribed  by 
section  353  of  the  Code  of  Procedure,  and  it  is  necessary  that  he 
state  therein  the  grounds  upon  which  the  appeal  is  founded ;  but 
as  the  appellate  court,  in  such  cases,  cannot  pass  upon  any  ques- 
tion suggested  by  the  grounds  of  appeal,  but  must  proceed  to  a 
new  trial  of  the  action,  whether  they  can  be  sustained  or  not, 
there  can  be  no  reason  for  requiring  particularity  in  their  state- 
ment ;  and  an  allegation  that  the  judgment  was  against  law  and 
evidence  is,  therefore,  on  an  appeal  in  such  cases,  a  sufficient 
compliance  with  the  requirement  that  the  grounds  of  appeal  shall 
be  stated  in  the  notice." 

Section  5.  Consequences  of  defective  statement,  etc.  The  prac- 
tice as  to  the  disposition  which  should  be  made  of  a  notice  which 
does  not  properly  state  the  grounds  of  appeal  has  not  been 
entirely  uniform.  Several  different  modes  have  been  adopted  by 
the  courts  in  different  districts.  In  some  cases  the  notice  is  held" 
to  be  a  nullity,  and  the  appeal  is  dismissed  if  the  statement  of 
the  grounds  is  insufficient.  In  others  the  cause  is  not  dismissed, 
but  the  appellant  is  limited  to  the  argument  of  those  grounds 
stated  in  the  notice.  In  some  others  the  notice  is  treated  as  a 
mere  mode  of  removing  the  cause  to  the  appellate  court,  and  aU 
errors  appearing  in  the  return  are  available,  whether  specified  in 
the  notice  or  not.  In  still  others  the  judgment  was  affirmed, 
because  of  the  omission  to  properly  state  the  grounds  of  appeal. 
Some  of  these  cases  will  now  be  noticed  in  detail. 
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In  Schwartz  v.  Bendel,  2  E.  D.  Smith,  123,  it  was  held  that  an 
omission  to  state  the  grounds  of  the  appeal  in  the  notice  would 
warrant  a  dismissal  of  the  appeal ;  and  yet  the  court  retained 
the  cause  and  decided  it  on  the  merits,  no  motion  having  been 
made  for  a  dismissal. 

In  Berlyy  v.  Hannin,  15  How.  32;  S.  C,  5  Abb.  150,  it  was 
held  that  the  appellant  was  limited  to  the  points  specified  in  the 
notice  of  appeal  as  the  grounds  of  error,  and  that,  if  those  objec- 
tions were  untenable,  the  judgment  must  be  affirmed.  And  it 
was  further  held,  that  the  judgment  would  not  be  reversed,  even 
though  the  return  disclosed  errors  for  which  a  reversal  would 
have  been  certain,  had  the  notice  of  appeal  specified  them  as 
grounds  of  error.  But  Forman  v.  Forman,  17  How.  255,  is 
directly  opposed  on  this  point. 

In  Deuchars  v.  Wheaton,  16  How.  471,  the  grounds  of  error 
assigned  were:  "That  material  testimony  off'ered  on  the  trial 
was  excluded ;  that  material  testimony  was  admitted  which 
ought  to  have  been  excluded  ;  that  the  evidence  was  insufficient 
on  the  question  of  damages,  and  that  the  judgment  was  against 
the  law  of  the  case,"  and  it  was  held  that  the  allegations  of 
error  were  too  vague  and  general  to  present  any  particular  point 
for  review,  and  the  judgment  was  affirmed. 

In  Bush  V.  Bennison,  14  How.  307,  the  notice  of  appeal  was 
not  returned  by  the  justice,  and  the  judgment  was  affirmed  on 
the  ground  that  no  errors  were  alleged,  and  the  case  was  disposed 
of  in  the  same  manner  as  though  a  notice  had  been  returned 
which  did  not  state  any  grounds  of  appeal.  See  Avery  v.  Wood- 
leck,  62  Barb.  557,  565  ;  5  Lans.  498. 

In  Lee  v.  Schmidt,  1  Hilt.  537;  S.  C,  6  Abb.  183,  the  error 
assigned  was,  "that  the  judgment  rendered  by  the  court  is  con- 
trary to  the  clear  and  decided  weight  of  the  evidence  produced 
on  the  trial  of  this  action  ;"  but  this  was  held  to  be  insufficient 
to  authorize  a  review  of  the  judgment,  on  the  ground  that  it  was 
contrary  to  evidence,  or  against  evidence,  because  each  of  them 
constitutes  a  distinct  ground  of  error,  and,  if  relied  upon,  must 
be  distinctly  stated.  At  page  541,  the  court  said:  "A  verdict 
or  judgment  may  be  erroneous  for  want  of  evidence  to  support 
it,  or  it  may  be  against  evidence,  as  where  there  is  no  conflict  in 
the  testimony  as  to  the  facts,  and  the  conclusion  founded  upon 
them  is  erroneous  in  law,  or  where  there  is  a  conflict  among  the 
witnesses,  or  in  the  testimony  offered,  the  finding  may,  as  above 
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stated,  be  against  the  weight  of  evidence.  These  are  all  distinct 
grounds  of  error,  for  either  of  which  the  judgment  may  be 
reversed,  and,  if  any  one  is  relied  upon,  it  must  be  stated  in  the 
notice  of  appeal.  To  give  notice,  therefore,  that  the  ground  of 
appeal  is,  that  the  judgment  is  contrary  to  the  weight  of  evidence, 
when  the  error  upon  which  the  appellant  means  to  rely  is,  that 
the  plaintiff  failed  prima  facie  to  establish  any  cause  of  action, 
would  have  the  effect  to  mislead  rather  than  to  apprise  the 
respondent  and  the  justice  of  the  real  ground  the  defendant:' 
meant  to  take  before  the  appellate  court  for  the  reversal  of  thfe 
judgment." 

In  Jlfoore  v.  SomerindyJce,  1  Hilt.  199,  it  was  held  that  no  errors 
would  be  noticed  or  considered  by  the  court  unless  they  were 
stated  in  the  notice  of  appeal.  See  Gristman  v.  Paul,  16  How. 
17,  to  the  same  effect  by  Herkimer  county  court. 

In  McEachron  v.  Randies,  34  Barb.  304,  one  of  the  grounds 
of  error  assigned  was,  that  "when  the  jury  returned  to  render 
their  verdict,  no  one  appeared  or  answered  for  the  plaintiff,"  and 
this  was  held  to  be  insufficient  to  raise  the  question  whether  the 
plaintiff  was  called,  or  whether  he  was  absent,  when  the  verdict 
was  received. 

In  Saunders  v.  KeougJi,  27  How.  477,  one  ground  of  error 
assigned  was,  that  "the  judgment  should  have  been  for  the 
plaintiff  for  at  least  $15  damages,  besides  costs,  instead  of  being 
against  him  for  costs;"  another  was,  that  "the  judgment  was 
without  evidence  and  contrary  to  law,"  and  it  was  held  that  both 
of  these  statements  of  error  were  sufficient. 

In  Wehsier  v.  Hopkins,  11  How.  140,  the  error  alleged  was, 
that  "the  judgment  is  against  law  and  evidence,"  and  it  was 
held  that  if  the  return  disclosed  any  errors  sufficient  to  reverse 
the  judgment,  such  judgment  must  be  reversed,  even  though  the 
particular  ground  of  error  was  not  stated  in  the  notice  of  appeal. 
It  was  also  held  that  the  cause  must  be  decided  upon  what 
appears  in  the  return,  and  that  the  notice  of  appeal  was  not  to 
be  considered  as  a  part  of  the  return  for  that  purpose. 

In  Forman  v.  Forman,  17  How.  255,  it  was  held,  that  when  a 
notice  of  appeal  states  even  a  single  ground  of  error  properly, 
this  will  be  sufficient  to  authorize  the  court  to  examine  the  return 
and  to  reverse  the  judgment  for  any  error  appearing  therein,  even 
though  it  is  not  stated  in  the  notice  of  appeal.  See,  also,  Cole  v. 
Bell,  48  Barb.  194. 
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In  several  cases  it  has  been  held  that  a  defective  statement  of 
the  grounds  of  error  is  available  as  an  objection  by  the  respondent. 
But  it  is  also  held  that  the  only  proper  way  to  raise  the  question 
is  by  way  of  a  motion  to  dismiss  the  appeal,  and  that  if  this  is 
not  done,  the  defect  will  be  waived  and  cannot  be  insisted  upon 
on  the  argument  of  the  cause.  JVpe  v.  Ayres,  1  E.  D.  Smith,  533 ; 
Partridge  v.  Thayer,  2  Sandf.  228  ;  Weisier  v.  ITopMns,  11 
How.  140 ;  Williams  v.  Cunningham,  2  Sandf.  632 ;  Sullivan 
V.  McDonald,  id.,  note  a. 

From  this  review  of  the  cases  cited,  it  is  evident  that  the 
decisions  are  not  harmonious.  But  they  are  not  so  conflicting 
as  to  prevent  the  adoption  of  some  general  rules  which  ought 
to  be  observed.  That  the  notice  of  appeal  should  state  the 
grounds  of  appeal  is  a  statutory  command,  and  it  must  be 
obeyed.  But  while  this  is  done,  it  should  be  so  carried  out  as 
to  give  full  eifect  to  the  object  of  such  a  notice.  It  is  true  that 
the  justice  and  the  respondent  are  to  be  informed  of  the  errors 
complained  of ;  but  this  is  not  the  sole  object  of  a  notice  of 
appeal. 

It  is  by  virtue  of  this  notice  that  the  appellate  court  acquires 
jurisdiction  of  the  cause.  And  when  a  return  is  duly  made  and 
filed,  the  appellate  court  has  complete  jurisdiction  of  the  entire 
cause.  If  the  justice  has  made  a  full  return  of  all  the  evidence, 
proceedings,  objections  and  the  like,  that  occurred  in  the  court 
below,  and  evident  injustice  has  been  done  to  the  appellant, 
common  justice  would  require  that  the  judgment  should  be 
reversed.  And  if  this  is  not  done  it  must  be  because  of  the 
objection  that  the  ground  of  reversal  was  not  stated  in  the  notice 
of  appeal.  One  of  the  principal  objects  of  the  Code  was  to 
introduce  a  system  which  allowed  amendments  with  great  liber- 
ality. And  surely  if  any  case  calls  for  the  application  of  such 
a  rule,  this  must  be  one  of  them.  Code,  §§  8,  173.  Again,  the 
court  is  required  to  render  judgment  upon  the  whole  case  with- 
out regard  to  technical  errors  or  defects.  Code,  §  366.  If  it  is 
urged  that  the  respondent  may  be  injured  or  misled  by  adopting 
such  a  practice,  it  is  easy  to  provide  a  full  protection  for  his 
rights.  If  the  appellant  intentionally  omits  to  state  the  grounds 
■of  appeal,  the  court  may  dismiss  the  appeal  for  that  very  reason. 
So,  too,  if  the  notice  presented  a  single  ground  of  error  which 
was  properly  stated,  but  it  was  not  well  taken  as  a  matter  of 
law,  the  court  undoubtedly  has  power  to  limit  him  to  that  single 
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objection.  So,  too,  the  notice  may  state  the  grounds  very  defect- 
ively, and  yet  may  have  been  intended  to  state  the  precise 
grounds  complained  of,  and  in  such  cases  the  court  has  power 
to  enforce  a  strict  rule  of  construction,  or  to  apply  a  more  prac- 
tical one  founded  upon  the  merits  of  the  case.  If  an  appellant 
should  attempt  to  evade  the  requirements  of  the  Code  as  to 
stating  the  grounds  of  appeal,  he  could  not  complain  if  a  strin- 
gent rule  were  enforced  against  him.  But  when  he  has  acted  in 
entire  good  faith,  the  true  practice  would  be  to  secure  his  rights 
and,  at  the  same  time,  requiring  him  to  submit  to  such  regula- 
tions as  will  prevent  injustice  to  the  respondent. 

The  power  to  amend  a  notice  of  appeal  is  clear  beyond  a  ques- 
tion. And  when  justice  will  be  promoted  by  such  an  amendment, 
it  ought  to  be  granted  upon  such  terms  as  are  just  to  the  opposite 
party.  Even  this  liberal  view  of  the  practice  will  be  found  not 
to  infringe  upon  well-settled  rules  of  construction,  nor  upon  the 
interests  or  rights  of  the  respondent.  Suppose  that  a  notice  of 
appeal  is  defective,  and  a  return  is  made  which  states  fully  all 
that  transpired  in  the  court  below,  the  respondent,  by  examining 
the  return,  can  fully  and  clearly  know  what  errors  are  set  forth 
in  the  return,  and  duly  objected  to  in  the  court  below.  And,  if 
he  has  this  information,  he  can  readily  ask  for  an  amended 
return,  if  that  is  necessary  to  protect  his  rights. 

It  is  undoubtedly  the  duty  of  the  court  to  prevent  an  appellant 
from  taking  any  advantage  from  a  deceptive  or  secret  practice, 
or  from  springing  any  surprises  upon  his  adversary.  But,  when 
this  is  done,  the  practice  ought  to  be  as  liberal  as  possible.  It  is 
a  familiar  fact  with  the  entire  profession,  that  they  look  to  the 
justice's  return  for  the  errors  which  are  to  be  considered  by 
the  appellate  court.  And  since  both  parties  have  free  access  to 
it,  and  since  either  of  them  may  procure  an  amendment  in  a 
proper  case,  the  true  practice  would  be  to  treat  the  return  as  the 
repository  of  the  matters  to  be  reviewed. 

While  the  utmost  liberality  in  practice  is  thus  advocated,  it  is 
not  by  any  means  intended  to  claim  that  the  statute  can  be  dis- 
regarded. The  utmost  that  is  intended  to  be  suggested  is,  that 
the  statute  shall  be  so  applied  and  enforced  as  to  subserve  the 
interests  of  the  parties  and  of  justice,  instead  of  being  enforced 
in  accordance  with  a  technical  rule  of  construction  or  of  practice. 

Where  an  amendment  of  the  notice  of  appeal  is  asked  before 
a  return  is  made,  it  will  be  granted  by  any  court,  if  justice  will 
Vol.  IY.— 50 
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thereby  be  promoted.  And  if  an  amendment  is  necessary  for  the 
same  purpose,  even  after  the  return  ia  made  and  filed,  such 
amendment  will  be  granted  upon  such  terms  as  will  secure  the 
interests  and  the  rights  of  both  parties. 

In  the  higher  courts  of  record  no  grounds  of  appeal  are  stated 
in  the  notice  of  appeal.  And  since  the  change  in  the  law, 
requiring  new  trials  in  the  county  courts,  the  statement  of  the 
particular  grounds  of  appeal  is  dispensed  with.  Ante,  389.  There 
is,  therefore,  but  a  limited  class  of  cases,  and  those  of  the  least 
importance,  in  which  the  grounds  of  appeal  need  be  stated  with 
any  particularity.  Under  such  circumstances,  the  utmost  liber- 
ality of  practice  ought  to  prevail.  And  while  the  notice  must 
be  sufficient  to  procure  a  proper  return,  and  also  to  inform  the 
respondent  and  the  appellate  court  of  the  errors  complained  of, 
when  this  object  is  accomplished  the  law  will  be  satisfied.  The 
exercise  of  the  power  of  granting  amendments  liberally  need 
not  produce  any  injurious  results,  nor  need  it  introduce  any 
abases. 

If  a  party,  by  negligence,  omits  to  state  the  grounds  of  appeal 
fully  or  accurately,  he  must  take  the  risk  of  obtaining  leave  to 
amend,  and  when  the  application  is  made  the  court  can  always 
require  satisfactory  evidence  of  the  good  faith  of  the  applica- 
tion, and  of  the  propriety  of  the  amendment  before  it  is  allowed. 
With  such  safeguards  the  interests  of  all  parties  may  be  pro- 
moted, and  a  liberal  system  of  practice  adopted  and  admin- 
istered. 

The  correct  practice  on  the  part  of  the  appellant  will  be  to 
state  fully  and  accurately  all  the  grounds  upon  which  he  relies 
for  a  reversal  of  the  judgment  appealed  from ;  and  if  this  is  done 
with  care  and  in  good  faith,  he  may  rely  upon  the  liberality  of 
the  appellate  court  in  relieving  him  from  all  unavoidable  errors 
or  omissions,  when  it  will  be  for  the  furtherance  of  justice  to 
supply  the  defects.  If,  on  the  other  hand,  he  should  carelessly 
or  negligently  omit  to  state  his  grounds  of  error  carefully  or 
accurately,  or  if  he  should  intentionally  state  them  in  a 
deceptive  or  fraudulent  manner,  it  is  certain  that  the  appel- 
late court  can  and  will  apply  the  proper  corrective  when  the 
question  is  presented  for  its  consideration.  The  power  of 
courts  to  permit  amendments  of  a  notice  of  appeal  is  now 
unquestioned.  Wood  v.  Kelly,  2  Hilt.  334 ;  Irwin  v.  Muir,  13 
How.  410. 
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'    Notice  of  appeal  must  be  returned  —  Defective  or  irregular  service  of  notice. 

Section  6.  Notice  of  appeal  must  Ibe  returned.  The  statute  in 
express  terms  requires  that  the  notice  of  appeal  shall  in  all  cases 
be  annexed  to  the  return.  Code,  §  360.  And  even  before  this 
statutory  requirement,  it  was  held  that  an  appeal  might  be  dis- 
missed if  the  notice  of  appeal  was  not  attached  to  the  return  and 
filed  with  it.  Cabre  v.  Sturges,  1  Hilt.  160.  So,  too,  it  was  held 
that  the  judgment  would  be  affirmed  for  the  reason  that  no 
grounds  of  error  appeared  to  be  assigned.  BusTi  v.  Dennison, 
14  How.  307. 

Section  7.  Defectiye  or  irregular  seryice  of  notice.  An  objec- 
tion that  a  notice  of  appeal  from  a  justice's  court  has  been 
served  after  the  time  prescribed  by  the  statute,  can  be  taken 
advantage  of  only  by  a  motion  to  dismiss  the  appeal  when  that 
fact  does  not  appear  upon  the  face  of  the  return  itself.  Mills  v. 
SJiult,  2  E.  D.  Smith,  139.  When  it  appears  that  the  appeal  was 
not  brought  in  time,  the  court  will  dismiss  it.  Young  v.  WMi- 
coTnb,  46  Barb.  615. 

"Where  a  notice  of  appeal  is  served  on  the  justice  within  the 
twenty  days  allowed  by  law,  but  it  is  not  served  on  the  respond- 
ent until  after  that  time,  the  county  court  is  bound  to  dismiss 
the  appeal  upon  proper  affidavits,  and  on  a  motion  for  that  pur- 
pose.   People  V.  Eldridge,  7  How.  108. 

It  is  not  a  discretionary  matter  with  the  county  court  whether 
to  grant  the  motion  or  not ;  and  if  the  motion  is  denied  upon  a 
proper  application,  a  writ  of  prohibition  will  be  issued  by  the 
supreme  court,  to  prevent  further  proceedings  upon  the  appeal. 
lb.  This  is  a  jurisdictional  question  which  is  not  waived  by  a 
mere  neglect  to  move  at  the  first  term,  nor  by  any  thing  less  than 
some  positive  act  of  submission  to  the  jurisdiction  of  the  appel- 
late court.  lb.  In  such  a  case  there  can  be  no  amendment  since 
there  is  nothing  to  amend,  nor  any  thing  to  amend  by  ;  if  the 
notice  had  been  served,  and  it  was  defective,  such  notice  might 
be  amended  upon  a  proper  motion.  lb. 

Where,  however,  an  appellant  has  served  his  notice  of  appeal 
within  the  proper  time,  and  in  good  faith,  the  court  has  power 
to  correct  errors  in  any  other  matters  necessary  to  perfect  the 
appeal ;  and  where,  in  such  a  case,  the  amount  of  costs  paid  to 
the  justice  is  insufficient,  the  court  may  allow  the  appellant  to 
pay  the  balance.    Aldritch  v.  Ketchum,  12  N.  Y.  Leg.  Obs.  319. 
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JUSTICE'S  COURT.  

")  Before  Richaed  Murbay,  Esq., 

John  Doe  '  i     a  justice  of  the  peace  of  the 

,'^f-  X     'town  of  Johnstown,   Fulton 

^^''^-^^^o^-  )     county. 


Take  notice  that  the  defendant  appeals  to  the  county  court  of 
Fulton  county,  from  the  judgment  rendered  herein  on  the  24th 
day  of  April,  1874,  in  favor  of  the  plaintiff  and  against  the 
defendant,  for  the  sum  of  $200,  damages  and  costs,  and  that  the 
following  are  the  grounds  upon  which  this  appeal  is  founded : 

1.  The  justice  erred  in  refusing  to  quash  the  warrant  issued  in 
this  action,  as  the  defendant  requested  him  to  do,  on  the  ground 
that  no  affidavit  had  been  made  or  furnished  to  authorize  the 
issuing  of  such  process. 

2.  The  justice  erred  in  not  setting  aside  the  attachment  issued 
in  this  action,  as  the  defendant  requested  him  to  do,  for  the  rea- 
son that  no  bond  or  other  security  had  been  given  before  the 
issuing  of  such  process. 

3.  The  justice  erroneously  refused  to  grant  an  adjournment 
of  this  cause  on  the  proofs  made  for  that  purpose,  at  the  time 
of  applying  therefor,  as  will  appear  by  the  facts  stated  in  the 
return  of  such  justice ;  such  application  having  been  made  for 
the  purpose  of  securing  the  evidence  of  A.  B.,  an  absent  and 
material  witness  for  the  defendant  on  the  trial  of  said  action. 

4.  The  justice  erred  in  excluding  A.  B.  as  a  witness,  when 
offered  by  the  defendant  on  the  said  trial. 

5.  The  justice  erred  in  receiving  C.  D.  as  a  witness  on  the  part 
of  the  plaintiff,  and  against  the  objection  of  the  defendant. 

6.  The  justice  erred  in  allowing  the  plaintiff  to  put,  and  to 
receive  an  answer  to,  the  following  question  put  to  A.  B.,  a  -wit- 
ness on  the  part  of  the  plaintiff,  viz.:  Do  you  believe  that  a  legal 
cause  of  action  has  been  proved  on  this  trial  against  the 
defendant  ? 

7.  The  justice  erred  in  refusing  to  allow  A.  B.,  a  witness  for  the 
defendant,  to  answer  the  following  question :  Have  you  ever 
heard  the  plaintiff  say  any  thing  in  relation  to  the  demand  sued 
on  in  this  action  ? 

8.  The  justice  erred  in  refusing  to  nonsuit  the  plaintiff,  on 
motion  of  the  defendant,  duly  made  at  the  trial. 

9.  The  justice  erred  in  charging  the  jury  that  the  plaintiff  was 
not  entitled  to  recover  upon  the  note  sued  upon  in  this  action, 
notwithstanding  the  proof  of  the  execution  of  the  note,  and  its 
delivery  by  the  defendant  to  the  plaintiff. 

10.  The  verdict  and  judgment  are  against  the  weight  of  the 
entire  evidence  given  on  the  said  trial. 

11.  The  verdict  and  the  judgment  are  entirely  unsupported  by 
the  evidence  given  on  said  trial. 
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12.  On  the  whole  evidence  given,  the  plaintiff  was  not  entitled 
to  recover  a  verdict  and  judgment. 

13.  The  verdict  and  judgment  are  •  contrary  to  law,  upon  the 
facts  proved  on  the  said  trial. 

14.  The  justice  erred  in  not  rendering  judgment  in  favor  of 
the  defendant. 

15.  The  jury  erred  in  not  finding  their  verdict  in  favor  of  the 
'  defendant. 

16.  The  defendant  failed  to  appear  before  the  justice,  in  the 
action  in  the  court  below,  by  reason  of  an  excusable  error  or 
mistake,  and  manifest  injustice  has  been  done  to  the  defendant 
in  this,  to  wit :  the  justice  rendered  a  judgment  in  favor  of  the 
plaintiff,  and  against  the  defendant  for  the  sum  of  $200,  for 
goods  alleged  to  have  been  sold  by  the  plaintiff  to  the  defendant, 
and  the  plaintiff  and  the  justice  neglected  or  refused  to  credit 
the  defendant  with  the  sum  of  $100,  which  had  been  paid  on  said 
demand  ;  and  the  appellant  claims  that  the  judgment  in  favor  of 
the  plaintiff  against  the  defendant  ought  not  to  have  been  for  a 
greater  sum  than  $100,  with  costs,  instead  of  the  sum  of  $200, 
and  costs,  as  it  now  stands. 

17.  The  justice  erred  in  not  rendering  judgment  within  the 
time  prescribed  by  law,  in  this,  to  wit :  the  cause  was  tried  with- 
out a  jury,  and  submitted  to  the  justice  for  his  decision,  on  the 
1st  day  of  July,  1874,  and  said  justice  did  not  render  any 
judgment  therein  until  the  10th  day  of  July,  1874. 

18.  The  said  judgment  is  erroneous  in  this,  to  wit :  that  no 
process  was  ever  served  upon  the  defendant,  and  the  justice 
erred  in  refusing  to  dismiss  the  action  for  that  reason,  on  a 
motion  made  by  the  defendant  for  that  purpose. 

19.  The  jury  erred  in  casting  lots  to  determine  in  whose  favor 
the  verdict  should  be  given,  instead  of  determining  that  question 
upon  the  evidence  given  on  the  trial. 

20.  The  judgment  is  erroneous  in  this  :  that  the  defendant  is 
an  infant,  and  did  not  appear  in  the  action  below,  and  no  guar- 
dian was  appointed  by  the  justice  to  protect  his  rights,  but  he 
nevertheless  rendered  judgment  in  favor  of  the  plaintiff  against 
the  defendant. 

21.  The  judgment  is  erroneous  in  this  :  that  the  justice  and  the 
plaintiff  were  and  are  cousins,  and  therefore  such  judgment  was 
against  law. 

22.  The  appeal  in  this  action  is  taken  upon  questions  of  law 
only,  and  a  new  trial  in  the  county  court  is  not  desired  or 
intended. 

23.  The  judgment  rendered  against  this  appellant  was  for  the 
sum  of  $150  damages,  and  $5.00  costs,  and  he  claims  that  the  judg- 
ment should  have  been  more  favorable  to  him  in  the  following 
particulars  :  that  the  judgment  for  damages  is  too  large  a  sum, 
and  ought  not  to  have  been  given  for  more  than  the  sum  of  $75 
damages,  with  $3.75  costs,  instead  of  $5.00.    (If  there  are  any 


398       APPEALS  TO  THE  COUNTY  COURTS,  ETC. 


Time  of  serving  notice  of  appeal. 


other  particulars  in  whicli  the  appellant  claims  that  the  judg- 
ment is  improper  or  unjust,  state  them  with  particularity.) 

24.  The  justice  is  hereby  required  to  return  all  the  evidence 
and  proceedings  in  the  cause,  and  to  certify  that  he  has  done  so. 
Dated  Johwstowbt,  July  22,  1874. 

RicHAED  Rob, 
or,  John  M.  Caekoll, 

Attorney  for  appellant 
To  RiCHAED  MuEEAT,  Justice,  and 
John  Doe,  Plaintiff. 

Where  the  appeal  is  brought  by  one  of  several  defendants  the 
notice  ought  to  state  that  "the  defendant  A.  B.  appeals,"  etc., 
specifying  the  name  of  the  appealing  party.  Where  a  new  trial 
is  sought  on  the  ground  that  "manifest  injustice  "  has  been  done, 
it  is  alwaj^s  prudent,  if  not  absolutely  necessary,  to  state  that  as 
one  of  the  grounds  of  appeal.  SilJcman  v.  Boiger,  4  E.  D. 
Smith,  236.     See  No.  16  in  notice  of  appeal,  above. 

Section  8.  Time  of  serving  notice  of  appeal.  The  statute  has 
declared  explicitly,  that,  as  a  general  rule,  the  notice  of  appeal 
must  be  served  within  twenty  days  after  the  rendition  of  the 
judgment.  Code,  §  353.  To  this  general  rule,  there  is  an  excep- 
tion which  allows  an  appeal  to  be  taken  within  twenty  days  after 
personal  notice  of  the  judgment,  if  it  was  rendered  upon  process 
not  personally  served  upon  the  defendant.  lb.  The  "personal 
notice"  mentioned  in  the  last  section  means  a  written  signed 
notice.  2  R.  S.  275,  §  9  ;  People  v.  PJldridge,  7  How.  108 ;  Par- 
son V.  Lovejoy,  53  Barb.  407  ;  35  How.  193  ;  Larrdbee  v.  Morri- 
son, 15  Minn.  196  ;  Metcalf  v.  Oarlinghouse,  40  How.  50. 

It  is  exceedingly  important  that  a  party  should  be  vigilant  in 
securing  his  rights,  if  he  intends  to  bring  an  appeal  from  a 
judgment  rendred  against  him.  The  statute  which  limits  the 
time  for  bringing  an  appeal  is  imperative,  and  the  courts  have 
no  power  to  dispense  with  the  limitation  prescribed  by  the  stat- 
ute. Figaniere  v.  Jackson,  4  E.  D.  Smith,  477;  S.  C,  2  Abb. 
286 ;  Wait  v.  Van  Allen,  22  N.  Y.  (8  Smith)  319 ;  People  v. 
Eldridge,  7  How.  108 ;  Johnson,  Adm'x,  v.  Du  Yal,  AdrrCr,  27 
A.rk.  599.  It  has  been  held,  however,  that  a  respondent  who 
gives  an  admission  of  "due  service"  of  a  notice  of  appeal, 
which  is  not  served  in  time,  will  be  estopped  from  raising 
any  objection  or  question  as  to  the  time  of  the  service.  Stru- 
ver  V.  Ocean  Ins.  Co.,  9  Abb.  23,  27;  Hoffenberth  v.  Mutter, 
12  Abb.  K.  S.  222.     Where  a  judgment  has  been  rendered  in 
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the  district  courts  of  New  York,  a  notice  of  appeal  may  be 
served  immediately  after  the  justice  renders  judgment,  and 
before  it  is  docketed  by  the  clerk  of  the  court.  Orisioold  v.  Van 
Deusen,  2  E.  D.  Smith,  178.  The  same  rule  is  equally  applica- 
ble to  justices'  courts.  The  statutes  relating  to  the  rendition  of 
judgments  are.  given  in  full.  2  E..  S.  245  to  248.  The  statute 
also  recLuires  a  justice  to  enter  judgments  in  his  docket.  Id.,  § 
124.  In  giving  construction  to  these  statutes,  the  courts  have 
held  that  there  may  be  a  valid  rendition  of  judgment,  although 
it  is  not  entered  in  the  docket,  but  merely  in  the  minutes  of  the 
justice.  Hall  v.  Tutile,  6  Hill,  38 ;  Walrod  v.  Shuler,  2  N.  Y. 
(2  Comst.)  134 ;  Msh  v.  Umerson,  44  N.  Y.  (5  Hand)  376 ; 
^ephens  v.  Santee,  49  IS".  Y.  (4  Sick.)  35.  Ordinarily,  a  justice 
enters  judgment  in  his  docket  about>  the  time  of  rendering  it ; 
and  usually  it  is  done  by  entering  it  in  the  docket  at  once,  if  it 
is  not  so  entered  in  the  first  instance. 

There  is  one  aspect  in  which  it  is  important  to  observe  the 
fact  that  an  appeal  may  be  taken  as  soon  as  judgment  is  ren- 
dered and  entered  in  the  justice's  minutes,  even  though  it  is  not 
immediately  docketed.  As  soon  as  a  judgment  is  rendered  from 
which  an  appeal  may  be  taken,  the  time  for  appealing  begins  to 
run  ;  and  if  an  appeal  is  not  taken  within  twenty  days  from  that 
time,  the  right  of  appeal  will  be  lost.  And  it  may  therefore 
happen  that  an  appeal  is  brought  within  twenty  days  after  a 
judgment  is  docketed,  and  yet  not  be  in  time  on  account  of  the 
fact  that  it  was  not  docketed  on  the  same  day  it  was  entered  in 
the  justice's  minutes.  It  has  been  held  that  a  judgment  is  legal 
and  valid,  although  not  transcribed  into  the  docket  iTutil  two, 
three  or  four  days  after  its  rendition  and  entry  in  the  justice's 
minutes.  Hall  v.  Tuttle,  6  Hill,  38  ;  Walrod  v.  Shuler,  2  N.  Y. 
(2  Comst.)  134;  Msh  v.  Emerson,  44  N.  Y.  (5  Hand)  376; 
StepTiens  v.  Santee,  49  N.  Y.  (4  Sick.)  35.  Every  vigilant 
party,  and  every  careful  practitioner,  will,  therefore,  be  certain 
to  ascertain  when  an  appealable  judgment  has  been  rendered, 
and  to  take  such  action  as  shall  secure  an  appeal  in  due 
season.  It  will  be  observed,  that  a  right  of  appeal  is  given 
in  those  cases  in  which  it  is  taken  within  Wenty  days  after 
judgment ;  but  the  statute  does  not  declare  that  it  must  be 
a  docketed  judgment  before  the  appeal  is  taken  ;  and  this 
leaves  the  question  to  be  settled  by  the  common-law  rules,  which 
have  already  been  stated,  as  enforced  by  our  courts.     See,  also, 
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Oenella  v.  Relyea,  32  Cal.  159  ;  Wetherhee  v.  Dunn,  36  ib.  249 ; 
Blodgett  v.  Hatjield,  5  Wis.  77. 

Section  9.  Manner  of  serving  the  notice  of  appeal.  The  stat- 
ute is  so  clear  and  so  explicit  upon  this  point  that  comment  is 
unnecessary  (Code,  §  854),  but  an  analysis  and  a  separate  state- 
ment of  some  of  the  provisions  of  this  section  may  be  con- 
venient. 

1.  All  such  notices  must  be  in  writing,  and  the  service  is  made 
by  delivering  or  serving  a  copy  of  it  in  the  manner  prescribed  by 
law  ;  2.  The  service  must  be  made  in  due  season  ;  3.  It  must  be 
made  upon  the  respondent,  and  if  there  are  several,  a  separate 
service  must  be  made  upon  each  where  the  service  is  personal ; 
4.  It  must  be  served  upon  the  justice  personally,  if  he  is  living 
and  within  the  county,  or  if  he  holds  a  court  which  has  a  clerk, 
which  is  the  case  with  some  of  the  city  courts,  the  service  may 
be  made  upon  such  clerk  personally  ;  (5.  Where  such  service 
cannot  be  made  as  prescribed  by  this  section,  it  may  be  made  by 
filing  the  same  with  the  clerk  of  the  appellate  court.  Code,  § 
359  ; )  6.  Where  a  respondent  cannot  be  found  so  as  to  make  a 
personal  service  of  a  copy  of  the  notice,  it  may  be  left  with 
some  member  of  his  family  of  suitable  age  and  discretion,  if  he 
is  a  resident  of  the  county  ;  7.  If  such  respondent  is  a  non-resi- 
dent of  the  county,  or  he  cannot,  after  due  diligence,  be  found 
therein,  such  service  may  be  made  upon  the  attorney  or  agent 
who  appeared  on  the  trial,  if  he  is  a  resident  of  the  county  ;  8. 
If  such  respondent  is  a  non-resident,  and  neither  he  nor  such 
agent  or  attorney  can  be  found  in  the  county,  the  service  of  such 
copy  may  be  made  by  leaving  it  with  the  clerk  of  the  appellate 
court. 

Where  the  respondent  is  a  resident  of  the  county,  it  must  be 
shown  that  due  diligence  was  used,  and  that  the  respondent 
could  not  be  found  in  the  county,  or  a  service  upon  his  attorney 
or  agent  will.be  insufficient.  Du^'p  v.  Morgan,  2  Sandf.  631. 
In  this  case  it  was  held  that  due  diligence  had  not  been  shown. 
LoescJier  v.  Nordmeyer,  13  How.  146  ;  S.  C,  3  Abb.  244.  Where 
the  respondent  cannot  be  found,  after  due  diligence,  the  service 
of  the  notice  of  appeal  may  be  made  upon  the  respondent's 
attorney.  Fudts  v.  PoMman,  2  Daly,  210.  As  to  what  consti- 
tutes due  diligence  in  such  a  case.  Ib. 

To  render  the  service  of  a  notice  of  appeal  effectual,  such  copy 
must  be  delivered  absolutely,  and  if  it  is  delivered  to  the  attorney 
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of  the  respondent,  and  then  immediately  received  back  with 
an  understanding  that  efforts  will  be  made  to  serve  it  upon 
the  respondent,  the  service  upon  such  attorney  will  be  a 
nullity,  even  though  the  respondent  should  prove  to  be  a 
non-resident  of  the  county.  Earll  v.  Chapman,  3  E.  D.  Smith, 
216. 

Where  there  is  a  regular  clerk  of  a  court,  the  service  of  a  notice 
of  appeal  upon  him  is  as  valid  as  a  service  upon  the  justice  who 
holds  the  court ;  and  the  service  upon  the  clerk  dispenses  with 
any  service  upon  the  justice.  Irwin  v.  Muir,  13  How.  409  ;  S.  C, 
4  Abb.  133.  And  the  rule  is  the  same  although  there  may  be 
several  justices  of  the  court.  lb. 

The  Code,  section  354,  which  requires  that  a  notice  of  appeal 
from  the  marine  court  of  New  York  city  to  the  common  pleas 
shall  be  served  on  the  clerk  of  the  marine  court,  is  satisfied  by  a 
service  at  the  office  of  the  clerk  upon  a  person  duly  authorized 
to  receive  the  notice.  HoffenbertJi  v.  Muller,  12  Abb.  N.  S.  221. 
It  need  not  be  served  on  the  clerk  personally,  and  a  service  at 
the  office,  during  office  hours,  upon  a  person  having  charge  of 
the  office  is  sufficient.  lb. 

Under  the  old  system  of  practice,  appeal  papers  might  have 
been  served  upon  a  member  of  the  justice's  family,  at  his  resi- 
dence, if  they  were  of  suitable  age  and  discretion,  as  in  case  of  a 
service  upon  his  wife,  if  he  was  absent  from  the  county  so  that  a 
service  could  not  be  made  upon  him.  People  v.  Ulster  Com. 
Pleas,  7  Wend.  492  ;  People  v.  Judges  of  Dutchess  Com.  Pleas, 
7  Cow.  487.  This  practice,  however,  seems  to  be  abrogated,  for 
in  such  cases  it  is  provided  that  the  service  may  be  made  upon 
the  clerk  of  the  appellate  court.  Code,  §  359.  The  service  of  a 
notice  of  appeal  upon  one  of  the  members  of  a  board  of  excise 
commissioners  is  not  sufficient ;  the  service  must  be  made  upon 
all  the  members  of  the  board.  Metcalf  v.  Oarlinghouse,  40  How. 
50 ;  S.  C.  affirmed,  6  Alb.  L.  J.  173. 

The  service  of  the  notice  must  be  by  a  written  or  printed  copy, 
for  a  verbal  notice  is  a  nullity.  People  v.  Eldridge,  7  How.  108  ; 
Larrabee  v.  Morrison,  15  Minn.  196  ;  Bradford  v.  Watts, 
Wright  (Ohio),  497 ;  and  see  Hall  v.  Sawyer,  47  Barb.  116  ; 
ante,  401. 

The  court  will  permit  an  amendment  by  which  an  appeal  may 
be  perfected,  when  a  notice  of  appeal  has  been  served.    Williams 
V.  Tradesmen's  Fire  Ins.  Co.,  1  Daly,  322. 
Vol.  IY.— 61 
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Section  10.  Payment  of  costs,  etc.  One  of  the  prerequisites  of 
a  valid  appeal  is  the  payment  of  the  costs  of  the  action  below, 
together  with  the  justice's  fee  for  making  a  return. 

The  statute  declares  that  this  must  be  done  at  the  time  of  mak- 
ing the  service  of  the  notice  of  appeal.  Code,  §  354.  If  this 
payment  of  the  justice's  fee  is  not  made  in  due  time,  he  cannot 
be  compelled  to  make  a  return.  Van  Heusen  v.  Kirkpatrick,  5 
How.  422.  The  justice  may,  however,  accept  the  money  at  a 
subsequent  time,  and  if  he  does  so  he  will  then  be  bound  to 
make  a  return.  lb. 

The  proper  remedy  for  non-payment  of  the  fee  is  by  motion  to 
dismiss  the  appeal.  Van  Heusen  v.  Kirkpatrick,  5  How.  422 ; 
Oriswold  v.  Van  Devsen,  2  E.  D.  Smith,  178.  If  the  appellant 
has,  in  good  faith,  served  a  notice  of  appeal  in  proper  time,  the 
appellate  court  has  power  to  relieve  him  from  the  consequences 
of  an  accidental  omission  to  pay  the  full  amount  of  costs  or  fees 
to  the  justice,  by  allowing  him  to  pay  the  balance  at  a  subse- 
quent time.  Aldrich  v.  KetcJium,  12  N.  Y.  Leg.  Obs.  319.  Although 
a  justice  may  refuse  to  make  a  return  until  his  fees  are  paid, 
yet,  if  he  voluntarily  makes  a  return,  the  non-payment  of  his 
fees  is  no  ground  of  motion  by  the  respondent  to  dismiss  the 
appeal.  Bray  v.  Redman,  6  Cal.  287.  See,  also,  Edwards  v. 
Buling,  36  111.  351 ;  Lyner  v.  Jackson,  20  Ga.  773. 

Under  the  old  system  of  practice,  the  non-payment  of  the 
costs  and  fees  in  due  time  was  a  most  important  matter,  as  it 
deprived  the  appellant  of  his  right  of  appeal.  Ex  parte  Stevens,  6 
Cow.  69 ;  People  v.  Dutchess  Oom.  Pleas,  7  id.  487 ;  People  v. 
Saratoga  Com.  Pleas,  1  Wend.  282.  And  the  amount  must 
have  been  paid  in  money,  and  merely  crediting  the  justice  with 
the  amount  of  his  fee  was  held  not  to  be  such  a  payment  as 
would  sustain  an  appeal.  Ex  parte  La  Farge,  6  Cow.  61.  But, 
as  the  law  now  stands,  an  appeal  will  be  effectual  if  the  justice 
can  be  induced  to  make  a  return,  whether  his  fee  has  been  paid 
or  not.  Van  Heusen  v.  Kirkpatrick,  5  How.  422,  424.  Where 
there  is  a  clerk  of  an  inferior  court,  the  payment  of  the  fee  may 
be  made  to  the  justice,  or  to  such  clerk.  Code,  §  354  ;  LoescJier 
V.  Nordmeyer,  3  Abb.  244. 

Section  11.  New  York  city.  The  proceedings  on  appeals  from 
the  district  and  marine  courts  in  New  York  city  are  explicitly 
pointed  out  by  statute.  Code,  §  354.  Where  the  general  term 
of  the  marine  court  merely  reverses  a  judgment  which  had  been 
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rendered  in  favor  of  the  plaintiff,  but  without  ordering  a  new 
trial,  or  rendering  a  final  judgment,  in  favor  of  the  defendant,  no 
appeal  will  lie  to  the  common  pleas,  for  the  reason  that  such  a 
decision  is  not  a  final  determination  of  the  rights  of  the  parties 
to  the  action  Howe  v.  Julien,  2  Hilt.  4513 ;  17  How.  338  ;  9  Abb. 
193.  That  court  at  general  term  may  reverse,  affirm  or  modify 
the  judgment  appealed  from,  and  upon  a  reversal  may  order  a 
new  trial,  or  may  give  final  judgment  for  the  defendant,  when  it 
is  apparent  that  the  plaintiff  cannot  recover  upon  any  possible 
state  of  proofs  applicable  to  the  issues  in  the  case.  lb. 

Section  12.  Staying  execution.  As  the  law  stood  before  the 
amendment  of  the  Code  in  1863,  all  judgments  were  reviewed 
upon  the  facts  appearing  in  the  justice's  return.  And  it  was 
entirely  optional  with  the  appellant  whether  to  give  security  or 
not,  for  at  that  time  section  355  read  as  follows  :  "  If  the  appel- 
lant desire  a  stay  of  execution  of  the  judgment,  he  shall  give 
security  as  provided  in  the  next  section."  But  when  the  law 
was  changed  so  as  to  provide  for  a  new  trial  of  the  cause  in  the 
county  court,  this  section  was  amended  so  as  to  read  as  follows : 
"When,  by  the  terms  of  section  352,  the  appellant  is  entitled  to 
a  new  trial  in  the  appellate  court,  he  shall,  at  the  time  of  taking 
his  appeal,  and  in  all  other  cases,  if  he  desires  a  stay  of  execu- 
tion of  the  judgment,  give  security  as  provided  in  the  next  sec- 
tion." Code,  §  355.  The  first  thing  to  be  observed  is,  that  a 
material  change  has  been  made  in  the  phraseology  of  section 
355.  As  it  stood  before  1863,  the  appellant  clearly  might  give 
security  and  stay  execution,  or  he  might  omit  it,  at  his  option. 
If  the  legislature  did  not  intend  to  change  the  rule,  they  cer- 
tainly would  not  have  changed  the  language  of  this  section, 
because,  if  it  was  intended  to  leave  it  optional  with  the  appel- 
lant, whether  to  give  security  or  not,  as  he  might  desire,  the  stat- 
ute was  suflacient  for  that  purpose  as  it  then  stood. 

As  the  statute  now  stands,  an  appellant  must  give  security,  in 
every  case  of  an  appeal  where  a  new  trial  is  a  right  and  a  matter 
of  course.  The  statute,  by  declaring  that  in  certain  cases  a  new 
trial  shall  be  had  in  the  county  court,  have,  in  effect,  declared 
that  on  serving  a  notice  of  appeal,  a  new  trial  is  ordered,  and  the 
effect  of  such  an  order  would  be  to  supersede  the  judgment  in 
the  court  below.  But  to  provide  for  a  new  trial  in  this  manner, 
and  thus  deprive  the  respondent  of  any  remedy  upon  the  judg- 
ment below,  would  work  a  great  injustice  to  respondents  in  many 
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cases,  if  no  provision  were  made  for  their  protection.  And  for 
this  reason,  it  is  provided  that  in  all  cases  an  undertaking  shall 
be  given  by  the  appellant,  if  the  appeal  is  taken  in  a  case  in 
which  a  new  trial  takes  place  as  a  matter  of  course,  and  as  a 
legal  right.  This  operates  to  prevent  a  party  against  whom  a 
judgment  has  been  rendered  from  avoiding  its  effect  by  merely 
serving  a  notice  of  appeal,  and  then  squandering  property  which 
would  be  liable  to  execution  if  the  judgment  below  could  be 
enforced.,  And  it  also  requires  the  appellant  to  provide  for  the 
increased  costs  which  always  follow  a  new  trial  in  the  county 
court.     Code,  §  356. 

If  a  notice  of  appeal  is  served  in  such  a  case  in  good  faith,  and 
there  is  an  accidental  omission  to  execute  the  proper  undertak- 
ing, or  if  the  one  served  is  defective,  the  appellate  court  may 
undoubtedly  relieve  an  appellant  upon  proper  terms.  Code, 
§§  173,  327,  328  ;  Briggs  v.  Swales,  29  How.  201  ;  19  Abb.  323; 
and  see,  also,  Onderdonk  v.  Emmons,  2  Hilt.  504 ;  Wood  v.  Kelly, 
id.  334.  The  true  construction  of  section  355  is  to  require  an 
undertaking  in  all  cases  in  which  a  new  trial  is  to  be  had  in  the 
county  court.  If  this  is  not  given,  the  appeal  will  not  be  per- 
fected, and  it  may  be  dismissed  on  motion,  unless  the  court 
should,  for  good  reasons,  permit  an  undertaking  to  be  subse- 
quently executed  and  served.  In  all  other  cases,  that  is,  where 
the  cause  is  heard  and  decided  upon  the  justice's  return,  the 
appellant  may  give  security  or  not,  as  he  may  elect.  If  he  fur- 
nishes it,  the  proceedings  on  the  judgment  below  will  be 
stayed  ;  if  he  neglects  to  give  it,  the  judgment  may  be  enforced 
by  execution  in  the  same  manner  as  though  no  appeal  had  been 
taken. 

An  appeal  from  a  judgment,  even  where  a  new  trial  may  be 
had,  does  not  extinguish  the  judgment  in  the  court  below ;  it 
merely  supersedes  all  proceedings  upon  it,  and  if  the  appeal  is 
dismissed,  or  is  discontinued,  the  justice's  judgment  remains  in 
full  force  and  effect,  and  may  be  enforced  as  though  no  appeal 
had  been  taken.  Yan  SlyJce  v.  Lettice,  6  Hill,  610,  612  ;  Miller 
V.  Van  AnJcen,.  1  Wend.  516,  517 ;  and  see  8holts  v.  Judges  of 
Tales  Co.,  2  Cow.  506 ;  Seymour  v.  Bascomb,  12  Wend.  584 ; 
Smith  V.  Kale,  32  Texas,  290.  A  mere  oral  announcement  of 
the  affirmance  of  a  judgment,  and  an  entry  of  such  decision  in 
the  minutes  of  the  court,  will  not  operate  to  vacate  or  remove 
the  stay  of  proceedings.    To  supersede  the  stay  there  must  be  a 
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formal  judgment  entered  by  the  clerk.    Bowman  v.  Tollman,  28 
How.  482  ;  19  Abb.  84  ;  2  Rob.  632  ;  3  id.  633. 

The  appellant  may,  in  all  cases,  avoid  the  necessity  for  exe- 
cuting an  undertaking,  if  he  prefers  to  do  so,  but  in  order  to 
effect  this,  he  must  state  in  his  notice  of  appeal  that  the  appeal 
is  taken  upon  questions  of  law  only,  and  in  that  case  the  cause 
will  be  heard  and  decided  upon  the  facts  appearing  in  the 
return,  without  any  reference  to  the  amount  of  the  judgment,  or 
the  claim  made  in  the  pleadings.  Code,  §  352  ;  id.,  §  355.  But 
if  no  undertaking  is  given,  the  respondent  may  take  out  an 
execution  in  the  court  below  and  collect  the  judgment  just  as 
though  no  appeal  had  been  taken. 

But  where  an  appeal  entitles  a  party  to  a  new  trial  as  a  matter 
of  right,  the  law  is  imperative  that  an  undertaking  shall  be 
given  in  every  case.  And  even  though  the  judgment  of  the 
court  below  could  be  enforced  by  issuing  an  execution  upon  the 
judgment,  that  fact  would  not  make  any  difference  as  to  the 
construction  of  the  statute,  for  the  construction  of  the  statute 
depends  upon  its  language,  rather  than  upon  the  effects  which 
may  follow  from  any  particular  construction  which  may  happen 
to  be  adopted.  If  the  proper  security  is  not  given,  the  appeal 
will  be  dismissed.    Little  v.  Oreen,  4  Alb.  L.  J.  340. 

Undertaking  on  appeal. 

IN  JUSTICE'S  COURT. 

John  Doe  j  Before  Richard  Murray,  Esq.,  a 

agst.  Y    Justice,  etc.,  of  Johnstown,  Pul- 

Ricliard  Roe.  |       ton  COUnty. 

Whereas,  on  the  20th  day  of  July,  1874,  the  plaintiff  recov- 
ered judgment  against  the  defendant  for  $200  damages  and  costs 
(or  for  the  recovery  of  certain  personal  property,  or  otherwise,  as 
the  case  may  he).     And 

Whereas,  the  appellant  intends  to  appeal  from  the  said  judg- 
ment to  the  county  court  of  Fulton  county  :  Now,  therefore,  we, 
Eli  Pierson  and  Daniel  Stewart,  of  the  village  of  Johnstown  and 
county  of  Fulton  (or  of  No.     ,  street,  in  the  city  of  , 

county  of  ,  merchant,  etc.),  undertake,  pursuant  to  the 

statute,  that  if  judgment  is  rendered  against  the  appellant  on 
such  appeal,  and  execution  thereon  is  returned  unsatisfied  in 
whole  or  in  part,  we  will  pay  the  amount  unsatisfied. 

ELI  PIERSON, 
DANIEL  STEWART. 

Dated  this  20th  day  of  July,  1874. 
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The  statute  requires  that  the  undertaking  shall  be  approved 
by  the  county  judge  or  by  the  court  below.  Code,  §  356.  An 
approval  by  the  justice  who  rendered  the  judgment,  or  by  the 
county  judge,  will  be  sufficient.  Hammond  v.  Carpenter,  29 
How.  43.  This  approval  may  be  indorsed  upon  the  undertaking, 
and  may  be  in  the  following  form  : 

Approval  of  undertaking. 

I  approve  of  the  within  undertaking,  and  of  the  sufficiency  of 
the  sureties  named  therein. 

RiCHAED  MuREAT,  Justice,  etc., 
or,  McIntyee  Peaser,  County  Judae. 
Dated  July  20,  1874.  ^ 

If  a  sufficient  undertaking,  properly  approved,  is  delivered  to 
the  court  below  before  an  execution  has  been  issued,  it  will  pre- 
vent the  issuing  of  an  execution.  Code,  §  357.  So,  if  an  execu- 
tion has  actually  been  issued,  the  service  of  a  certified  copy  of 
the  undertaking  upon  the  officer  holding  such  execution  will 
stay  further  proceedings  thereon.  lb. 

The  certificate  is  to  be  made  by  the  court  below,  and  ought  to 
be  indorsed  upon  the  copy  of  the  undertaking  which  is  served 
upon  the  officer.     The  certificate  may  be  in  the  following  form  : 

Form  of  certificate. 
I,  Richard  Murray,  the  justice  before  whom  the  judgment  in 
the  within  entitled  action  was  rendered,  do  certify  that  an  appeal 
has  been  taken  upon  the  said  judgment,  and  that  an  undertaking, 
m  due  form  of  law,  has  been  executed  and  duly  approved  by  me 
(or  by  John  Stewart,  county  judge  of  Pulton  county)- 

T.  +  A.  T  1    on  -,o«.  RiCHAED  Mtjeeat,  Justice,  etc. 

Dated  July  20,  1874.  ' 

Although  a  certified  copy  of  the  undertaking  must  be  served 
upon  the  officer  where  an  execution  has  been  issued  or  levied,  it 
is  not  necessary  to  serve  any  copy  thereof  upon  the  respondent 
or  his  attorney.     JacTcson  v.  Smith,  16  Abb.  201. 

The  original  undertaking  is  usually  delivered  to  the  court 
below,  or  to  the  clerk,  where  there  is  one  ;  but  where  such  ser- 
vice cannot  be  made  by  reason  of  the  death  of  the  justice,  his 
removal  from  the  county,  or  from  any  other  cause,  the  under- 
taking must  then  be  filed  with  the  clerk  of  the  appellate  court. 
Code,  §  358.    Notice  of  such  filing  must  then  be  given  to  the 
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respondent  or  his  attorney,  in  tlie  same  manner  tliat  notices  of 
appeal  are  served.  lb. 

Form,  of  notice. 

IN  JUSTICE'S  COURT. 


John  Doe 

agat. 

Richard  Roe. 


Before  Eichaed  Muerat,  Esq.,  a 
-     Justice,  etc.,  of  Johnstown,  Ful- 
ton county. 


To  John  'Do'e,  plaintiff  : 

You  will  take  notice  that  the  undertaking  executed  for  the  pur- 
pose of  staying  execution  in  the  above-entitled  action,  on  the 
appeal  therein  to  the  Pulton  county  court,  was  duly  filed  with 
Mortimer  Wade,  Esq.,  clerk  of  Pulton  county,  on  the  20th  day 
of  July,  1874. 

Richard  Roe, 
or,  Edwin  Baylies, 

Atfy  for  appellant. 

Where  an  appellant  desires  a  stay  of  execution  upon  the  judg- 
ment in  the  court  below,  he  must  be  careful  to  execute  and  deliver 
a  proper  undertaking,  in  the  manner  prescribed  by  statute,  for 
until  this  is  done  there  will  not  be  any  stay  of  proceedings  on 
the  judgment  by  the  court  below.  Conway  v.  BitcTiins,  9  Barb. 
378 ;  OnderdonTc  v.  Emmons,  2  Hilt.  504  ;  S.  C,  17  How.  545  ;  9 
Abb.  187. 

If  a  levy  has  been  made  by  an  officer,  under  an  execution, 
before  the  execution  and  delivery  of  the  undertaking  required 
by  law,  the  service  of  a  duly  certified  copy  thereof  upon  the 
officer  will  arrest  the  proceedings  in  the  State  they  may  be  at  the 
time  of  the  service,  but  the  levy  is  not  thereby  discharged,  nor 
can  the  appellant  require  that  the  goods  levied  upoja  shall  be 
returned  to  him  before  the  appeal  is  disposed  of.  Smith  v.  Allen, 
2  E.  J).  Smith,  259  ;  Rathbone  v.  Morris,  9  Abb.  213  ;  In  Matter 
of  Berry,  26  Barb.  55.  See  Bowman  v.  Cornell,  39  Barb.  71 ; 
Ireland  v.  Nichols,  9  Abb.  N.  S.  71 ;  40  How.  85. 

But  the  levy  must  be  one  which  was  made  in  good  faith,  and 
before  security  was  given  and  approved.  And  where  an  execu- 
tion was  handed  to  an  oflicer,  but  before  a  levy  was  made,  the 
appellant  served  a  proper  undertaking  upon  the  justice,  and  a 
copy  thereof  upon  the  plaintiff,  but  not  upon  the  constable, 
whereupon  the  plaintiff  directed  the  oflicer  to  make  a  levy,  which 
was  done,  the  court  set  the  levy  aside  as  fraudulent.    Jones  v. 
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McQarl,  7  Abb.  418.  And  whenever  an  execution  is  issued  and 
levied  upon  the  appellant's  property,  after  the  service  of  a  proper 
undertaking,  the  execution  and  levy  will  be  set  aside.  Jackson 
V.  Smith,  16  Abb.  201;  25  How.  476.  If  an  undertaking  is  defect- 
ive, the  appellate  court  has  power  to  allow  an  amendment,  and 
will  grant  an  order  for  that  purpose  in  a  proper  case.  Wood,  v. 
Kelly,  2  Hilt.  334.  See  Teall  v.  Yan  WycJc,  10  Barb.  376  ;  Mott 
V.  Lansing,  5  Lans.  516.  So  the  court  may,  in  such  a  case, 
allow  the  filing  of  a  further  undertaking.  SternTiaus  v.  Schmidt, 
5  Abb.  66.  The  appellate  court  has  no  power  to  stay  proceed- 
ings upon  the  judgment  below  on  any  other  grounds  than  those 
prescribed  by  the  statute.  Hawkins  v.  Mayor  of  New  York,  5 
Abb.  344.  As  to  the  efi'ect  of  an  appeal  upon  a  judgment,  when 
offered  as  a  set-off,  or  is  claimed  to  be  a  bar  by  way  of  a  former 
adjudication,  see  1  Wait's  Law  &  Pr.  950,  968. 

Section  3.  Offer  to  correct  judgment.  By  a  recent  change  in 
the  law,  the  litigant  parties  are  permitted  to  avoid  an  unneces- 
sary increase  of  costs.  Code,  §  371.  If  a  judgment  is  rendered 
against  a  defendant  for  too  large  an  amount,  he  may,  by  making 
a  proper  offer  to  allow  a  judgment  to  stand  against  Mm  for  such 
sum  as  is  justly  due,  avoid  the  costs  of  a  new  trial,  provided  he 
succeeds  in  obtaining  a  more  favorable  judgment  than  the  one  in 
the  court  below.  But,  to  enable  an  appellant  to  avail  himself  of 
the  benefits  of  this  statute,  he  must  comply  with  its  terms.  He 
must  state  in  his  notice  of  appeal  in  what  particular  or  particu- 
lars he  claims  that  the  judgment  should  have  been  more  favor- 
able to  him.  If  he  claims  that  the  amount  of  the  judgment  is 
less  favorable  to  him  than  it  should  have  been,  he  shall  state 
what  should  have  been  its  amount.  When  this  has  been  done, 
the  respondent  may,  within  fifteen  days  after  the  service  of  the 
notice  of  appeal,  serve  a  written  offer  upon  the  justice,  and  upon 
the  appellant,  proposing  to  correct  the  judgment  in  any  of  the 
particulars  mentioned  in  the  notice  of  appeal.  If  this  offer  is 
satisfactory  to  the  appellant,  he  may,  within  five  days  after  the 
service,  file  with  the  justice  a  written  acceptance  of  the  offer ; 
and,  if  this  is  done,  the  justice  must  make  a  minute  thereof  in 
his  docket,  and  correct  the  judgment  in  accordance  with  the 
terms  so  offered  and  accepted.  When  this  correction  has  been 
made,  the  amended  judgment  will  stand  as  the  judgment  in  the 
action,  and  be  enforced  accordingly.  The  execution  must  be 
made  to  correspond  with  the  amended  judgment,  and  any  under- 
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taking,  given  to  stay  execution,  cannot  be  enforced  for  more  than 
the  amount  of  the  corrected  judgment. 

Where  the  notice  of  appeal  specifies  the  particulars  in  which 
the  judgment  ought  to  have  been  more  favorable  to  the  appellant 
than  it  is,  and  the  respondent  does  not  offer  in  vi^riting  to  allovp- 
the  judgment  to  be  corrected  in  any  of  the  particulars  mentioned 
in  the  notice  of  appeal,  the  appellant  will  recover  the  costs  of  the 
appeal,  if  the  judgment  is  more  favorable  to  him  than  the  judg- 
ment in  the  court  below,  to  the  amount  of  at  least  $10. 

So,  too,  if  such  offer  be  made  by  the  respondent,  but  it  is  not 
accepted,  and  the  judgm>ent  in  the  county  court  is  more  favorable 
to  the  appellant  than  the  offer  of  the  respondent,  to  the  amount 
of  at  least  $10,  the  appellant  will  then  be  entitled  to  recover  the 
costs  of  the  appeal.  But  if  the  appellant  does  not  state  in  his 
notice  of  appeal  in  what  particular  or  particulars  he' claims  the 
judgment  should  have  been  more  favorable  to  him,  he  cannot 
recover  costs  unless  the  judgment  be  wholly  reversed.  Code, 
§  371.  The  respondent  is  entitled  to  costs  where  the  appellant  is 
not,  and  the  appellant  cannot  recover  costs  except  as  provided 
by  the  statute.  lb.  If  an  offer  be  made  by  the  respondent,  and 
it  is  accepted  by  the  appellant,  the  appellant  will  recover  all  his 
disbursements  on  the  appeal,  and  all  his  costs  in  the  court  below. 

The  principal  controversy  which  arises  under  this  section  of 
the  statute  is  that  in  relation  to  the  taxation  of  costs.  To  entitle 
a  party  to  costs  under  this  statute,  be  must  have  complied  with 
its  terms.  And  in  the  order  of  things  prescribed  to  be  done,  the 
first  act  must  be  done  by  the  appellant,  who  is  required  to  state 
in  his  notice  of  appeal  \h.e  particular  or  the  particulars  in  which 
the  judgment  below  should  have  been  more  favorable  to  him. 

The  language  of  the  statute  is  so  explicit,  that  it  would  seem 
difficult  to  find  any  ground  for  a  difference  of  opinion  as  to  its 
meaning  or  construction.  It  does  not  declare  that  a  general 
statement  may  be  made  that  the  judgment  ought  to  have  been 
more  favorable,  but  it  requires  the  appellant  to  specify  the  par- 
ticulars in  which  the  judgment  is  unjust  or  impi-oper.  A  par- 
ticular specification,  within  the  meaning  of  this  statute,  is  one 
which  points  out  the  precise  point  complained  of,  or  if  there  are 
several  points,  then  all  should  be  specified.  This  construction  is 
still  more  evident  when  the  whole  section  is  considered. 

After  such  particulars  are  specified,  the  respondent  may  offer, 
in  writing,  to  allow  the  judgment  to  be  corrected  in  any  of  the 
Vol.  IV.— 62 
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particulars  mentioned  in  the  notice  of  appeal.  And,  it  is  to  be 
observed,  that  the  Code  does  not,  in  express  terms,  permit  the 
respondent  to  make  any  offer  except  to  correct  the  judgment  in 
the  particulars  mentioned  in  the  notice  of  appeal.  In  view  of 
this  fact,  it  is  difficult  to  see  how  the  respondent  can  be  required 
to  make  any  offer  in  case  the  notice  of  appeal  does  not  state  any 
particulars.  WynJcoop  v.  Halbut,  43  Barb.  266.  But  if  the 
notice  of  appeal  does  specify  particulars,  and  an  offer  is  made 
by  the  respondent,  and  accepted  by  the  appellant,  the  justice  is 
authorized  and  required  to  modify  the  j  udgment  in  the  manner 
proposed  and  accepted.  This  construction  will  provide  a  clear, 
a  just  and  a  safe  rule  to  follow.  Each  party  knows  precisely  what 
the  other  claims,  and  what  he  is  willing  to  do  to  avoid  a  further 
litigation  of  the  cause,  and  the  justice  and  the  appellate  court 
have  definite  grounds  upon  which  they  may  proceed  in  the  action. 

Any  other  rule  of  construction  would  violate  the  clear  lan- 
guage and  intent  of  the  statute.  Suppose  that  the  appellant 
should  state  in  general  language  that  the  judgment  below  was 
rendered  against  him  for  too  large  an  amount,  without  stating 
for  how  much,  can  it  be  fairly  argued  that  he  specifies  the  par- 
ticulars in  which  he  claims  to  be  aggrieved  1  Again,  upon  such 
a  statement,  could  the  respondent  offer  to  correct  the  judgment 
in  the  particulars  mentioned?  It  is  true  that  the  respondent 
might  make  an  offer  in  which  he  might  specify  some  particulars  in 
which  he  was  willing  to  change  the  judgment;  but  this  would 
not  be  a  compliance  with  the  intent  of  the  statute,  for  the  object 
of  the  law  was  to  permit  the  respondent,  first,  to  accept  the 
tei-ms  proposed  by  the  appellant,  and  not  to  become  an  active 
party  by  maMng  offer  of  terms.  It  was  intended  that  the 
appellant  should  state  just  what  he  claims,  and  if  he  admits  that 
a  judgment  ought  to  be  rendered  against  him  for  some  amount, 
he  is  required  to  say  so,  and  to  what  amount,  and  thus  enable 
the  respondent  to  make  an  offer  to  accept  a  judgment  for  that 
amount,  or  to  take  the  risk  of  paying  the  costs  of  the  appeal,  in 
case  his  refusal  to  accept  is  found  to  be  unjust,  or,  in  other 
words,  if  the  judgment  on  the  appeal  is  less  favorable  to  him, 
to  the  amount  of  at  least  $10,  than  the  offer  rejected..  The 
decisions  in  relation  to  the  construction  of  section  371  have  been 
very  contradictory,  and  little  more  can  be  done  than  to  state  the 
points  adjudged. 

In  some  of  the  cases  it  is  held  that  a  general  allegation  in  the 
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notice  of  appeal  that  the  judgment  is  for  too  much,  or  too  large 
a  sum,  or  that  it  should  have  been  for  a  less  amount,  is  sufficient 
to  require  the  respondent  to  make  some  ofler.  Loomis  v.  Hig- 
Me,  29  How.  232  ;  Beed  v.  Moore,  31  id.  264. 

The  current  of  authority,  however,  clearly  requires  that  the 
notice  of  appeal  shall,  in  some  manner,   state  particulars,  or 
what  is  equivalent  to  them,  and  that  a  mere  general  allegation 
that  the  judgment  is  for  too  much  is  not  sufficient.    HotchTtiss 
V.  Batiks,  36  How.  61  ;  Loveland  v.  Atwood,  31  id.  467 ;    Wal- 
lace V.  Patterson,  29  id.  170 ;   Oray  v.  Hannah,  30  id.  155 ;  1 
Abb.  N.  S.  45  ;   WynTcoop  v.  Halbut,  43  Barb.  266  ;  Moran  v. 
McCleartis,  43  How.  77 ;  Qolvert  v.  Hall,  id.  80 ;   Wadley  v. 
Davis,  id.  82  ;  Putnam  v.   Heath,  41  id.  262 ;    Barnard   v. 
Pierce,  28  id.  232 ;   Forsyth  v.  Ferguson,  27  id.  67.    A  very 
brief  notice  of  some  of  these  statements  may  be  convenient.     In 
Hotchkiss  V.  Banks,  86  How.  61,  the  recovery  below  was  for 
$96.30.     The  notice  of  appeal  stated  that  the   "judgment  is 
excessive,  and  should  not  have  exceeded  $10  in  any  event."     In 
the  county  court  the  recovery  was  $18,   and  the  costs  were 
awarded  to  the  respondent,  the  plaintiff  below.    In  Dwight  v. 
Loveland,  31  How.  467,  the  recovery  below  was  $79  ;  the  notice 
of  appeal  was,  "there  was  no  evidence  to  warrant  a  judgment 
for  the  plaintiff  above  $5,"  and  the  recovery  in  the  county  court 
was  for  $39,  and  the  costs  were  awarded  to  the  plaintiff.     In 
Oray  v.  Hannah,  30  How.  155 ;  1  Abb.  N.  S.  43,  the  recovery 
was  $86  damages  ;  the  notice  of  appeal  was,  "  that  the  judgment 
should  not  have  been  for  a  sum  exceeding  $35,  with  costs,  and 
the  defendant  thereupon  offers  to  allow  such  judgment  to  be 
corrected  accordingly ;  the  plaintiff  made  no  offer  to  amend  the 
judgment.     The  recovery  in  the  county  court  was  for  $80,  and 
costs  were  awarded  to  the  plaintiff. 

In  Wadley  v.  Davis,  43  How.  82,  the  recovery  was  $169.25 
damages,  and  $8.05  costs  ;  the  notice  was,  that  the  judgment 
should  have  been  in  favor' of  the  defendant  for  $200  ;  that  it 
should  have  been  for  a  less  sum  than  it  was,  to  wit :  for  only  $50  ; 
also,  that  it  should  have  been  for  only  $75.  The  recovery  in  the 
county  court  was  for  $155.27  damages,  or  $13.98  less  than  the 
recovery  before  the  justice,  and  the  costs  were  awarded  to  the 
plaintiff,  as  the  notice  could  not  properly  specify  two  different 
amounts.  See,  also,  Putnam  v.  Heath,  41  How.  262,  to  the 
same  effect.    In  several  cases  the  notices  were  held  so  defective 
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as  not  to  entitle  the  appellant  to  costs  where  the  statement  was, 
that  the  judgment  was  for  too  much,  or  should  have  been  in 
favor  of  the  defendant.  Wallace  v.  Patterson,  29  How.  170 ; 
Forsyth  v.  Ferguson,  27  id.  67 ;  Barnard  v.  Fierce,  28  id.  233 ; 
WynJcoop  v.  Hulbut,  43  Barb.  266  ;  Moran  v.  McGlearns,  43 
How.  77 ;  GoUert  v.  Hall,  id.  80. 

In  some  cases  it  is  held  that  the  notice  will  be  sufficient  to 
require  an  offer  to  be  made  by  the  respondent  when  any  sum 
or  amount  is  specified  in  the  notice.  In  YoungJianse  v.  Fingar, 
47  N.  Y.  (2  Sick.)  99,  the  recovery  below  was  for  $95  damages 
and  $5  costs  ;  the  notice  was,  "that  said  judgment  should  not 
have  been  for  more  than  $25  damages,  besides  costs."  The 
plaintiff  did  not  make  any  offer  to  modify  the  judgment.  The 
recovery  in  the  county  court  was  for  $49,  and  the  court  of 
appeals  expressed  an  opinion  that  the  appellant  was  entitled  to 
the  costs,  although  the  question  was  not  directly  before  the  court. 
But  the  supreme  court  followed  this  opinion  and  rendered  judg- 
ment for  the  defendant  for  costs,  or  rather,  that  the  plaintiff  was 
not  entitled  to  costs.  Tounghanse  v.  Fingar,  63  Barb.  299 ;  43 
How.  259.     Followed  in  Bicciy  v.  Warden,  46  How.  239. 

In  Kirlnoood  v.  Griffin,  64  Barb.  566,  the  recovery  below  was 
for  $96.60  damages  ;  the  notice  of  appeal  was,  "that  the  judg- 
ment should  not  have  been  for  more  than  $50  damages,  and  $5 
costs.  The  recovery  in  the  county  court  was  for  $68.50,  and  the 
costs  were  awarded  to  the  defendant.  In  Fox  v.  Nellis,  25  How. 
144,  the  recovery  below  was  for  $159.50  damages,  and  $2.80 
costs  ;  the  notice  was,  "  the  judgment  at  most  should  not  have 
been  for  more  than  $5."  The  respondent  did  not  serve  any 
offer  to  correct  the  judgment.  The  recovery  in  the  county  court 
was  for  $130,  and  the  costs  were  awarded  to  the  defendant.  This 
decision  was  made  before  section  271  was  amended,  to  the  effect 
that  the  appellant  shall  not  recover  costs  unless  he  states  in  the 
notice  of  appeal  in  what  particular  or  particulars  the  judgment 
should  have  been  more  favorable  to  him. 

While  an  omission  to  state  any  amount  in  the  notice  of  appeal 
is  sufficient  to  excuse  the  respondeiat  from  making  any  offer,  ante, 
411,  it  is  held  in  several  cases  that  the  statement  of  any  amount 
will  be  sufficient  to  require  the  respondent  to  become  an  actor, 
and  to  make  an  offer  on  his  part.  Tounghanse  v.  Fingar,  47 
N.  Y.  99  ;  63  Barb.  299  ;  43  How.  259  ;  FuUsy.  Wynn,  2  Lans. 
153  ;  Beed  v.  Moore,  31  How.  264.     The  practical  effect  of  this 
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rule  is  to  throw  the  costs  upon  the  appellant  if  the  respondent 
makes  an  offer,  and  the  judgment  in  the  county  court  is  not 
more  favorable  to  him,  by  at  least  $10,  than  the  offer  of  the 
respondent.  But  if  the  judgment  in  the  county  court  is  $10,  or 
more  favorable  to  the  appellant  than  the  respondent's  oflfer,  then 
the  appellant  will  be  entitled  to  costs.  Pike  v.  Johnson,  47  'N. 
Y.  (2  Sick.)  1.  In  the  case  last  cited  the  recovery  below  was  for 
$84 ;  the  notice  of  appeal  was,  that  it  ought  not  to  liave  been  for 
more  than  $6  instead  of  $84.  The  plaintiff  served  an  offer  to 
reduce  the  judgment  to  $50,  but  the  defendant  did  not  accept  the 
offer.  The  recovery  in  the  county  court  was  for  $50,  but  of  this 
amount  $14.50  was  interest  on  the  judgment  below.  So  that  the 
recovery  was  but  $35.46,  which  was  more  than  $10  less  than  the 
respondent' s  offer ;  or  more  favorable  than  that  offer  by  more 
than  the  sum  of  $10.  lb.  In  determining  whether  the  judgment 
of  the  county  court  is  more  favorable  to  the  appellant  than  the 
offer  of  the  respondent,  interest  on  the  judgment  below  will  not 
be  taken  into  account  in  making  up  the  amount  of  the  judg- 
ment in  the  county  court.  lb.  ;  Smith  v.  May,  32  How.  222  ;  2 
Abb.  ]Sr.  S.  227 ;  Humiston  v.  Ballard,  40  How.  40.  See  Bald- 
win V.  Brown,  37  id.  385. 

The  offer  of  the  respondent  must  be  in  writing,  and  it  must  be 
served  upon  the  justice  and  the  appellant.  The  proper  practice 
wUl  be  to  draw  a  sufficient  offer,  and  then  make  copies  thereof,  and 
follow  this  by  delivering  the  original  to  the  justice,  and  a  copy 
thereof  to  the  appellant,  and  retaining  a  copy  to  prove  service. 
If  the  defendant  appeals  in  person,  the  notice  is  to  be  served 
upon  him  ;  but  if  the  appeal  is  by  attorney,  then  the  notice  is 
served  on  the  attorney.     Piurms  v.  Or  ay,  39  How.  1. 

There  need  not  be  any  particular  form  of  offer  if  it  clearly 
specifies  what  is  offered  by  the  respondent.  And  an  offer  in  the 
following  form  will  be  sufficient : 

Form  of  offer  hy  respondent. 

IN  JUSTICE'S  COURT. 

JoiinDoe  Before  Richaed  Mueeay,  a  Jus- 

agst.  \     iice,  etc.,  of  Johnstown,  Pulton 

Richard  Roe.  I        COUnty. 

Judgment  rendered  in  favor  of  the  plaintiff  and  against  the 
defendant,  on  the  20th  day  of  July,  1874,  for  $160  daniages  and 
15  costs. 
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Appeal  brought  by  the  defendant  on  said  judgment,  to  the 
Fulton  county  court,  on  the  20th  day  of  July,  1874. 

I,  John  Doe,  the  plaintiff  and  respondent  in  said  action,  do 
hereby  offer  to  correct  or  modify  the  judgment  appea,led  from, 
as  specified  in  the  notice  of  appeal,  by  reducing  thejudginent 
for  damages  from  $150  down  to  the  sum  of  $75  ;  and  also,  by 
reducing  the  amount  of  costs  from  $5  to  the  sum  of  $3.75. 

John  Doe, 

Respondent. 
Dated  Johnstown,  July  30,  1874. 

If  the  appellant  concludes  to  accept  this  offer,  he  must  do  so 
within  fi^e  days  after  its  service  upon  him.  And  he  must,  within 
that  time,  file  a  written  acceptance  thereof  with  the  justice  who 
rendered  the  judgment.  The  statute  does  not  require  the  service 
of  a  copy  of  the  acceptance  upon  the  respondent. 

Form  of  acceptance. 
{Title,  same  as  in  offer.) 

I,  Eichard  Roe,  the  defendant  and  appellant  in  the  above 
entitled  action,  hereby  accept  the  offer  made  by  John  Doe,  the 
respondent,  to  corrector  modify  the  judgment  .appealed  from, 
m  the  manner  specified  in  his  offer  of  the  date  of  July  30,  1874. 

^  ,   ^  .,  RicHAED  Roe. 

Dated  Johnstown,  August  3,  1874. 


ARTICLE    III. 

EETUEN  ON  APPEAL. 

Section  1.  General  object  and  features.  The  practice  in  jus- 
tices' courts  differs  so  materially  in  some  respects  from  courts  of 
record,  that  a  peculiar  system  of  reviews  is  indispensable.  There 
is  no  such  thing  as  a  case  or  a  bill  of  exceptions  in  these  inferior 
courts ;  and  yet  there  are  decisions  and  questions  which  are  as 
much  reviewable  as  similar  decisions  or  questions  made  by  or  in 
a  court  of  record.  For  the  purpose  of  determining  what  matters 
transpired  in  the  court  below,  in  inferior  jurisdictions,  it  has 
long  been  a  general  practice  to  require  the  justice  to  make  a 
return  of  his  proceedings.  This  return,  however,  is  not  ordered 
or  required  unless  an  appeal  is  taken  in  some  legal  form,  to  an 
appellate  court. 

The  party  appealing  has  usually  been  required  to  state  the 
causes  for  his  appeal.      Under  the  old  certiorari  system,  the 
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grounds  of  appeal  were  required  to  be  stated  in  the  affidavit 
upon  which  the  writ  was  founded.  And  under  the  present  system 
the  party  must  state  the  grounds  of  his  appeal  in  the  notice  of 
appeal.  And  it  is  in  response  to  these  specified  grounds  that  a 
particular  return  is  supposed  to  be  important. 

In  common  practice,  however,  the  justice  makes  a  full  return 
of  the  evidence  and  proceedings  had  before  him,  including  all 
objections  taken  on  the  trial,  or  preliminarily  thereto.  This 
return,  when  made  and  filed  in  the  appellate  court,  constitutes 
the  record  of  the  proceedings  in  the  court  below,  and  it  is  upon 
this  that  the  judgment  of  the  appellate  court  is  founded,  in  those 
cases  in  which  the  cause  is  decided  upon  the  facts  set  forth  in 
the  return.  What  intendments  will  be  made  in  relation  to  the 
contents  of  the  return  will  be  explained  in  a  subsequent  place. 
Post,  .  Until  a  return  is  made,  the  appellate  court  cannot 
review  the  judgment  rendered  in  the  court  below  ;  and  when  a 
return  has  been  made,  the  cause  will  not  be  heard  unless  the 
original  return  or  a  certified  copy  of  it  is  submitted  to  the  court. 
Smith  V.  Va7i  Brunt,  2  E.  D.  Smith,  534.  If  the  original  return 
is  lost,  the  parties  may  procure  a  new  one,  or,  by  their  consent, 
the  justice  may  sign  the  copy  presented.  lb. 

Section  2.  When  to  be  made.  The  statute  has  prescribed  a 
rule  in  relation  to  the  time  of  making  a  return  on  appeal.  It 
must  be  done  after  ten  and  within  thirty  days  after  the  notice  of 
appeal  is  served.  Code,  §  360.  In  the  ordinary  practice,  the 
statute  rule  is  not  enforced  with  strictness,  and  the  justice  is  per- 
mitted to  consult  his  own  interests  and  convenience  within  rea- 
sonable limits. 

This,  however,  is  a  mere  matter  of  courtesy,  for  a  return  must 
be  made  in  the  manner  prescribed  by  statute,  if  this  is  insisted 
upon,  and  if  the  justice  fails  to  discharge  his  duty,  he  may  be 
subjected  to  the  costs  of  an  attachment,  or  of  a  motion. 

Statutes  which  fix  a  time  for  making  such  returns  are  usually 
construed  to  be  merely  directory  so  far  as  their  validity  depends 
upon  a  compliance  with  the  requirements.  And,  under  a  former 
statute,  which  required  the  justice  to  make  a  return  "as  soon  as 
conveniently  may  be,  and  not  exceeding  ten  days  thereafter," 
that  is,  after  the  appeal  was  brought,  it  was  held  that  the  stat- 
ute was  merely  directory ;  that  the  return  was  legal  and  valid 
whenever  filed,  and  that  after  the  return  was  filed  the  appeal 
would  not  be  dismissed  on  a  motion  for  that  purpose.    Ex  parte 
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Kellogg,  3  Cow.  372.  See  Laws  1824,  cli.  238,  §§  36,  37.  This 
rule  applies  to  those  cases  only  in  which  the  appeal  is  properly- 
brought  and  perfected.  And  where  a  justice  refuses  to  make  any 
return  because  his  fees  were  not  paid  by  the  appellant  at  the 
time  of  serving  the  notice  of  appeal,  the  appellate  court  may 
dismiss  the  appeal  on  the  respondent's  motion.  Yan  Heusen 
V.  KirkpatricTc,  5  How.  422  ;  1  Code  R.  'N.  S.  74.  And  the  same 
rule  would  be  applicable  in  any  case  in  which  the  negligence, 
omissions,  or  frauds  of  the  appellant  were  the  cause  of  delay  in 
filing  the  return.  lb.  The  court  may,  however,  relieve  the  appel- 
lant, in  a  proper  case,  by  extending  the  time  within  which  he 
may  be  able  to  procure  a  return.  lb. 

The  time  within  which  a  justice  is  required  to  make  a  return 
is  not  limited  by  his  term  of  office  ;  and  he  is  as  much  required 
to  make  a  return  after  he  has  gone  out  of  office  as  before  that 
time.    Code,  §  361. 

Section  3.  What  to  contain.  The  practice  has  not  been  entirely 
uniform  in  this  State  as  to  the  form  of  the  return.  Usually, 
however,  there  has  been  but  one  form  of  return.  The  Revised 
Statutes  of  1830  required  two  diflferent  forms  of  returns,  one 
in  the  case  of  a  certiorari,  and  the  other  when  an  appeal  was 
taken. 

The  Code  restored  the  old  system  of  a  single  form  of  return  in 
all  cases.  But  by  an  amendment  of  the  Code,  the  law  has  been 
so  modified  as  to  require  two  diff"erent  kinds  of  returns,  which 
are  quite  analogous  to  the  practice  under  the  Revised  Statutes. 
As  the  law  now  stands,  if  an  appeal  is  taken  in  a  case  in  which 
there  cannot  be  a  new  trial,  but  the  case  is  disposed  of  upon 
the  facts  appearing  upon  the  face  of  the  return,  such  return  must 
contain  the  evidence,  the  proceedings  and  the  judgment.  Code, 
§  360.  But  where  an  appeal  is  taken  in  a  case  in  which  a  new 
trial  is  to  be  had  in  the  county  court,  the  justice  does  not  return 
the  evidence.  In  such  a  case,  he  must  return  the  process  by 
which  the  action  was  commenced,  with  the  proof  of  the  service 
thereof,  the  pleadings,  or  copies  of  them,  the  proceedings  and 
judgment,  together  with  a  brief  statement  of  the  amount  and 
nature  of  the  claims  litigated  by  the  respective  parties.  Code, 
§  360.  The  forms  of  proper  returns  will  be  given  in  a  subsequent 
place.    Post,         to 

In  those  cases  in  which  a  new  trial  cannot  be  had  in  the  county 
court,  the  justice  is  required  to  return  the  testimony,  proceed- 
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ings  and  judgment.  Code,  §  360.  And  it  is  now  a  settled  rule 
of  construction,  that  in  such  cases  the  justice  must  return  all 
the  evidence  and  proceedings  in  the  cause.  Orcutt  v.  CaMll,  10 
E.  P.  Smith,  578 ;  Hance  v.  Cayuga  and  Susquehanna  JR.  R., 
12  id.  431 ;  Calligan  v.  Stiles,  12  How.  495.  The  head-note  of 
this  last  case  is  wrong.  See  13  How.  96,  erratum  ;  BelsJiaw  v. 
Qolie,  3  Code  R.  184 ;  McGafferty  v.  Kelley,  2  Sandf.  637.  See, 
also,  Payson  v.  Everett,  12  Minn.  216. 

In  Orcutt  V.  CaMll,  10  E.  P.  Smith,  578,  this  subject  was  fully 
and  carefully  considered  by  the  court  of  appeals.  The  court 
said:  "The  only  question  which  can  be  made  is  the  one  argued 
by  the  defendant' s  counsel,  namely,  that  it  does  not  appear  by 
the  justice's  return  that  all  the  evidence  is  set  forth  ;  and, in  such 
a  case,  it  is  argued  that  a  judgment  cannot  be  reversed  upon  the 
facts,  because  it  may  be  that,  if  all  the  evidence  has  been  stated, 
a  defense  would  have  been  established.  I  do  not  think  that 
position  can  be  sustained.  The  provision  of  the  Code  of 
Procedure  bearing  upon  the  subject,  is  section  360,  which 
makes  it  the  duty  of  the  justice  to  make  a  return  to  the 
appellate  court  'of  the  testimony,  proceedings  and  judgment, 
and  file  the  same  in  the  appellate  court,'  etc.  In  obedience  to 
this  direction,  the  return  under  consideration  professes  to  set  out 
the  testimony  given  on  the  trial.  It  states  that  the  plaintiff,  to 
maintain  his  action,  called  a  person  who  is  named  as  a  witness, 
and  whose  testimony  on  direct  and  cross-examination  is  then 
given ;  and  this  is  followed  by  the  statement  of  the  calling  and 
examination  of  another  witness  whose  testimony  is  also  given, 
and  then  it  is  said  that  the  plaintiff  rested.  The  defendant's 
testimony  is  then  set  out  in  the  same  way,  and  then  this  remark 
is  made,  '  The  testimony  here  dosed.''  It  is  not  said  in  so  many 
words,  that  what  is  thus  given  is  all  the  testimony  produced  in 
the  case ;  but  if  we  read  the  return  in  connection  with  the  law 
pursuant  to  which  it  was  made,  I  think  it  would  be  excessively 
hypercritical  to  say  that  it  does  not  appear  that  all  the  testimony 
ia  stated  in  the  return.  Indeed,  I  think  that  a  justice's  return 
under  this  act,  setting  out  testimony  in  detail,  should  be  under- 
stood as  stating  the  whole  evidence,  unless  the  contrary  dis- 
tinctly appears  ;  and  such  is  the  judgment  of  the  court."  The 
court  also  notice  the  fact  that  a  different  practice  formerly 
prevailed  under  the  old  statute,  but  that  practice  is  expressly 
overruled. 

Vol.  IY.— 53 
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There  are  some  facts  of  a  general  nature  that  ought  to  be 
stated  in  every  return  which  is  made  in  a  case  in  which  the 
decision  of  the  cause  is  founded  upon  the  return. 

It  ought  to  appear  how  the  action  was  commenced,  whether 
by  a  voluntary  joining  of  issue  without  process,  or  by  process, 
and  if  by  the  latter,  what  kind  of  process,  when  issued,  served 
and  returned ;  the  time  and  place  of  joining  issue  ;  the  nature  of 
the  pleadings ;  the  various  adjoiirnments  ;  the  time  and  place 
of  trial;  the  evidence  given  and  the  disposition  of  the  variona 
questions  and  objections  arising  during  such  trial ;  the  verdict 
of  the  jury,  if  any  ;  the  judgment  and  the  time  of  its  rendition; 
and  the  time  when  the  appeal  papers  were  served.  The  notice 
of  appeal  must  also  be  returned  with  the  return,  since  the  statute 
expressly  requires  it.  Code,  §  360.  See  Cahre  v.  Sturges,  1 
Hilt.  160.  The  return  is  intended  to  be  a  complete  and  authentic 
report  of  all  the  material  proceedings  in  the  court  below  ;  and 
no  return  will  be  such  as  the  law  demands  unless  it  compHes 
with  this  requirement  of  the  law. 

A  return  will  be  defective  when  it  does  not  make  any  reference 
to  any  process  issued  in  the  cause,  nor  mention  any  date  of  the 
appearance  of  the  parties,  or  of  the  trial,  but  merely  sets  forth 
the  pleading  and  the  evidence,  and  that  a  judgment  was  ren- 
dered on  a  day  specified.     Peters  v.  Biossy,  3  E.  D.  Smith,  115. 

The  return  ought  either  to  state  the  substance  of  the  pleadings 
of  the  respective  parties,  or  to  set  forth  copies  of  them. 

In  Houlston  v.  McClelland,  2  E.  D.  Smith,  60,  61,  the  court 
said  :  "The  return  in  this  case  does  not  inform  us  of  the  nature 
of  the  action,  what  was  the  ground  of  complaint,  nor  what  was 
the  issue  between  the  parties ;  and  no  arguments  are  submitted 
from  which  we  can  infer  what  was  the  precise  point  in  contest 
before  the  court  below. 

"The  justice  appears  to  have  rendered  judgment  against  the 
defendant  for  the  value  of  certain  goods.  We  might,  with  great 
propriety,  decline  reviewing  that  judgment,  where' nothing  is 
before  us  but  the  evidence  in  the  cause,  upon  which  the  broad 
question  is  presented,  whether  that  evidence  would  warrant  a7iy 
judgment  against  the  defendant  under  any  supposable  state  of 
tiie  pleadings,  or  upon  any  possible  issues  between  the  parties. 
We  are  not  willing  to  sanction  such  a  precedent.  The  return  is 
grossly  imperfect,  and  a  review  of  a  case  in  appeal,  without  the 
pleadmgs  before  us,  must,  in  general,  be  to  a  great  extenfca 
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review  founded  on  conjecture."     See  8wartwout  v.  Hoddis,  5 
Hill,  118. 

If  a  return  does  not  state  the  substance  of  the  pleadings,  nor 
set  them  out,  a  copy  of  them  ought  to  be  annexed  to  it  and 
referred  to  it  in  such  retiarn.  Spring  v.  Baker,  1  Hilt.  526.  See 
^mith  V.  Yan  Brunt,  2  E.  D.  Smith,  584. 

Where  a  return  shows  that  important  questions  were  raised  as 
to  the  admissibility  of  evidence  in  the  court  below,  but  it  does 
not  disclose  what  disposition  was  made  of  such  questions,  the 
appellate  court  may,  and  usually  will,  allow  the  appeal  to  stand 
over  for  the  purpose  of  procuring  a  further  return.  Matthews 
V.  Fiestel,  2  E.  D.  Smith,  91.  And  upon  the  coming  in  of  such 
further  return  the  court  will  render  judgment  upon  the  ques- 
tions involved  in  the  appeal.  lb. 

A  return  ought  to  show  what  judgment,  if  any,  was  rendered 
in  the  court  below,  and  if  it  omits  to  do  this,  the  appeal  will  be 
dismissed.  Woodside  v.  Pender,  2  E.  D.  Smith,  390.  This,  how- 
ever, need  not  be  done  by  any  particular  phraseology,  for  if  the 
court  can  satisfactorily  determine  what  judgment  was  rendered 
this  will  be  sufficient.  Slaman  v.  Buckley,  29  Barb.  289. 
-  The  statutory  provision  that  the  evidence  shall  be  returned 
requires  that  documentary  evidence  used  on  the  trial  below  shall 
be  returned  as  well  as  the  oral  evidence.  Ogden  v.  Sanderson, 
3  E.  D.  Smith,  167. 

The  proper  way  to  furnish  such  evidence  is  by  returning  a  true 
copy  of  the  document  with  the  return,  and  referring  therein  to 
such  copy  as  a  part  of  the  return  filed. 

Where  a  justice  omits  to  return  material  documentary  evidence, 
the  appellate  court  will  not  decide  the  appeal  without  it,  but  will 
order  the  cause  to  stand  over  until  it  can  be  returned.  Taylor 
V.  Mayor,  etc.,  of  N.Y.,  4  E.  D.  Smith,  559  ;  Foley  v.  Alger,  id. 
719.  But  where  it  is  entirely  clear  that  the  omitted  paper  would 
not  have  any  eflfect  upon  the  decision  of  the  appellate  court,  that 
court  will  not  order  the  cause  to  stand  over  for  its  return,  nor 
even  order  it  to  be  returned  on  application  for  an  amended  return 
to  that  eflfect.  Keeler  v.  Adams,  3  Caines,  84.  Where  a  paper 
or  a  document  is  annexed  to  a  return,  and  is  not  included  in  it, 
there  must  be  some  reference  in  the  return  to  such  paper  or  docu- 
ment, or  it  will  not  be  considered  as  a  part  of  it.  Spring  v. 
Baker,  1  Hilt.  526.  But  where  the  return  refers  explicitly  to  a 
paper  as  a  part  of  the  proceedings,  and  it  is  returned  with  the 
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return,  it  will  be  considered  as  a  part  of  the  return  although  not 
annexed  to  it.  Stolp  v.  Yan  0<yrtland,  3  Wend.  492.  All  mate- 
rial facts  ought  to  be  stated  in  the  body  of  the  return,  and  it  is 
not  a  proper  practice  to  add  them  by  way  of  a  postscript  or 
memorandum.     Logue  v.  GilUcJc,  1  E.  D.  Smith,  398. 

Where  a  justice  Omits  to  return  papers  or  documents  which 
were  introduced  as  evidence  in  the  court  below,  the  return  is 
imperfect,  and  the  parties  ought  not  to  bring  the  cause  on  for 
argument,  but  procure  a  further  return.  McAllister  v.  Sexton, 
4  E.  D.  Smith,  41.  The  return  ought  to  contain  within  itself  a 
complete  history  of  the  entire  proceedings  in  the  court  below, 
without  reference  to  any  extrinsic  papers.  And  where  an  aflS- 
davit  was  formerly  used  as  the  foundation  for  a  certiorari,  it  was 
held  that  the  justice's  return  was  not  sufficient  when  it  adopted 
such  affidavit,  and  stated  that  the  facts  therein  contained  were 
substantially  true.  Mannv.  Swift,  B  Cow.  61.  It  is  the  duty 
of  the  justice  to  take  full  minutes  of  the  evidence  and  proceed- 
ings (2  Wait's  Law  &  Pr.  584,  631,  632);  and  he  will  not  be 
excused  from  returning  such  evidence  and  proceedings  on  the 
ground  that  he  omitted  to  take  minutes.  ScTiuyler  v.  Warner  1 
Cow.  59. 

The  return  ought  also  to  show  that  the  justice  had  jurisdiction 
of  the  person  of  the  defendant,  and  of  the  subject-matter  of 
the  action,  when  the  defendant  did  not  appear  in  the  action 
below,  and  in  such  a  case  if  the  action  is  commenced  by  sum- 
mons, but  the  return  does  not  show  that  the  summons  stated 
any^Zace  of  appearance,  or  that  the  constable's  return  stated 
any  time  of  the  service  of  the  process,  the  judgment  will  be 
reversed.     Stewart  v.  Smith,  17  Wend.  517. 

So  where  an  action  is  commenced  by  a  short  summons,  and 
the  defendant  does  not  appear,  and  the  return  does  not  show- 
any  facts  authorizing  a  short  summons,  the  judgment  will  be 
erroneous.  Allen  v.  Stone,  9  Barb.  61.  In  the  last  case  it 
appeared  from  the  return  that  the  plaintiff  was  a  non-resident, 
the  defendant  a  resident,  and  that  no  proof  was  furnished  as  to 
the  plaintiff's  non-residence,  nor  any  security  for  costs  given. 
See,  also,  Allen  v.  Mills,  26  Mich.  123,  126. 

A  return  ought  also  to  show  that  the  proceedings  below  were 
regular,  and  that  there  was  a  compliance  with  statutory  require- 
ments in  matters  of  practice ;  and  if  it  should  clearly  appear  that 
a  cause  was  tried  by  a  jury,  and  that  they  retired  to  deliberate 
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without  a  constable  being  sworn  to  attend  them,  the  judgment 
would  be  reversed.  Douglass  v.  BlacTcman,  14  Barb.  381 ; 
Hatch  V.  Mann,  9  Wend.  262  ;  2  Wait's  Law  &  Pr.  618. 

A  justice's  return  need  not  be  under  seal ;  it  is  as  valid  without 
it  as  with  it ;  and  the  justice  will  be  as  liable  for  a  false  return 
as  though  it  had  been  sealed.     Scott  v.  RusTiman,  1  Cow.  212. 

A  justice  is  not  required  to  make  any  return  in  relation  to 
matters  which  did  not  occur  within  his  knowledge,  as  in  the  case 
of  the  misconduct  of  a  jury  after  they  have  retired  to  deliberate 
upon  their  verdict.  Anonymous,^  G&m%s,10Q.  Such  matters  are 
to  be  assigned  as  error  in  fact,  and  decided  upon  affidavits  or  such 
other  evidence  as  may  be  required.  The  practice  as  to  error  in 
fact  will  be  fully  explained  in  a  subsequent  place. 

The  law  does  not  permit  a  justice  to  make  a  motion  to  quash 
an  appeal  for  irregularities.  It  is  his  duty  to  obey  the  notice  by 
returning  what  can  be  legally  required  of  him,  and  by  omitting 
wliat  he  is  not  bound  by  law  to  return.  Van  Patten  v.  Ouder- 
Mrk,  2  Johns.  Cas.  108. 

A  recital  in  a  return  that  an  action  was  commenced  on  a  par- 
ticular day  is  not' sufficient  proof  that  it  was  commenced  in  time 
to  save  the  demand  sued  on  from  the  statute  of  limitations. 
Cornell  v.  Mbulton,  3  Denio,  12 ;  McGraw  v.  Walker,  2  Hilt. 
404.  Such  a  fact  must  be  proved  before  the  justice  like  any  other 
fact,  and  the  evidence  of  it  returned.  lb.  In  the  absence  of  such 
proof  showing  when  the  summons  was  issued  or  actually  deliv- 
ered for  service,  the  legal  intendment  will  be  that  the  action  was 
commenced  on  the  day  of  the  service  of  the  summons.  lb.  See 
Wardwell  v.  Patrick,  1  Bosw.  406  ;  Reynolds  v.  Brown,  15 
Barb.  24,  as  to  the  effect  of  returns. 

If  a  notice  of  appeal  were  defective  in  not  stating  the  grounds 
of  appeal  sufficiently,  this  would  not  be  any  excuse  for  a  justice 
in  not  making  a  return.  But,  if  his  fees  were  not  paid  at  the 
time  of  the  service  of  the  notice  of  appeal,  he  will  be  justifiable 
in  refusing  to  make  a  return.    Ante,  402,  416. 

Section  4.  Who  to  draw  the  return.  The  statute  makes  it 
the  duty  of  the  justice  to  draw  his  return  and  to  file  it  in 
the  appellate  court.  Code,  §  360.  It  is  evident  that  the  inten- 
tion of  the  statute  is  that  the  act  shall  be  performed  by  the 
justice  himself,  and  this  is  ordinarily  done  in  practice.  The 
act  of  making  a  return,  however,  is  a  ministerial,  and  not 
a   judicial    one.      Ante,    1    Wait's    Law    &    Pr.    747.      And 
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for  this  reason  a  justice  may,  in  some  cases,  employ  an 
amanuensis  to  draw  the  return.  This,  however,  ought  never 
to  be  done  unless  in  those  cases  in  vsrhich  there  is  an  imperative 
necessity  for  it  ;  and,  even  in^those  cases,  the  justice  ought  not 
to  employ  the  attorney  of  either  the  appellant  or  the  respondent, 
but  he  should  select  some  impartial  third  person  for  the  pur- 
pose. There  are  several  cases  reported  upon  this  question,  but 
they  were  decided  in  relation  to  the  practice  under  the  old 
system,  and  although  good  authorities  as  to  the  principles 
involved,  it  will  be  observed  that  none  of  those  cases  do  more 
than  to  tolerate  the  employment  of  the  attorney  of  one  of  the 
parties  in  some  particular  instances.  No  case  requires  the  em- 
ployment of  such  an  attorney,  and  it  ought  never  to  be  done. 
In  Fox  V.  Johnson,  3  Cow.  20,  the  return  was  set  aside  on  motion 
of  the  respondent,  upon  affidavits  showing  that  it  was  all  drawn 
by  the  attorney  for  the  appellant,  at  the  request  of  the  justice 
himself  The  court,  in  speaking  of  the  act  of  the  justice  in  this 
respect,  said  :  ' '  He  should  have  employed  some  one  other  than 
the  attorney  for  the  plaintiff.  The  practice  of  resorting  to  the 
attorney  for  the  plaintiff  in  error  (appellant)  is  a  dangerous  one. 
It  is  liable  to  great  abuse,  being  in  the  hands  of  one  who  is  inter- 
ested to  reverse  the  judgment.  The  rights  of  the  defendant  in 
error  are  concluded  by  the  return,  who  must  submit  or  be  put 
to  the  expense  and  delay  of  an  action  if  the  return  be  false." 
MuddY.  Baker,  7  Johns.  548.  In  the  subsequent  case  of  Philips 
V.  Caswell,  4  Cow.  505,  it  appeared  that  the  attorney  for  the  plain- 
tiff in  error  (appellant)  wrote  the  entire  return  ;  but  it  also 
appeared  that  the  justice  voluntarily  went  to  the  attorney's 
office  and  desired  him  to  write  it,  and  that  the  justice  dictated 
the  whole  of  the  facts.  The  court  refused  to  set  this  return 
aside  on  motion,  for  the  reason  that  the  attorney  was  a  mere 
amanuensis. 

In  the  still  later  case  oiHunter  v.  Graves,  4  Cow.  537,  the 
court  refused  to  set  a  return  aside  where  it  had  been  drawn  by 
the  attorney  for  the  respondent,  and  where  it  did  not  appear 
that  any  improper  influence  was  exerted  over  the  justice. 

The  court  refused  to  set  aside  the  return  of  a  justice  where  it 
appeared  that  it  was  drawn  up  by  the  respondent's  attorney  and 
delivered  to  the  justice,  who  took  it  home  with  him,  and  "cor- 
rected, altered  and  fixed"  it,  so  as  to  correspond  with  his  minutes 
and  his  recollection  of  the  facts  in  the  case,  and  then  caused  it,  so 
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corrected,  to  be  copied  and  filed,  as  Ms  return.  Smith  v.  John- 
ston, 30  How.  374. 

Prom  these  cases  it  appears  that  the  power  of  the  appellate 
court  to  set  aside  a  return  is  clear,  when  the  facts  show  that  it 
ought  to  be  done.  And  appellate  courts  will  best  subserve  the 
public  interests  by  setting  aside  all  returns  which  are  drawn  by 
the  attorneys  of  either  of  the  parties,  unless  done  under  circum- 
stances sucjp.  as  can  seldom  occur.  The  law  does  not  permit 
parties  to  seek  their  rights  by  taking  the  law  into  their  own 
hands,  nor  does  it  permit  them  to  be  judges  in  their  own  causes, 
and  it  ought  not  to  permit  them  to  make  the  records  of  the 
courts  through  the  instrumentalities  of  their  attorneys  or  agents. 

Section  5.  Evidence  in  place  of  return.  In  case  of  the  death 
or  insanity  of  the  justice,  or  of  his  removal  from  the  State,  the 
appellate  court  may  ascertain  what  facts  transpired  below  by 
examining  witnesses  in  relation  thereto.    Code,  §  363. 

Where  the  justice  has  removed  from  the  State,  and  the  county 
court  hears  the  appeal  upon  evidence  taken  in  that  court,  and  it 
is  impossible  for  the  supreme  court,  upon  an  appeal  thereto,  to 
say  that  the  county  court  had  before  it  all  the  material  evidence 
given  before  the  justice,  the  judgment  of  the  county  court  will 
not  be  reversed.  Busli  v.  Dennison,  14  How.  307.  And  where, 
in  such  a  case,  it  appears  that  the  objections  raised  by  the  appel- 
lant to  the  validity  of  the  judgment  were  of  such  a  nature  that 
tlley  might  have  been  supplied  by  evidence,  the  intendment  of 
the  supreme  court  will  be  that  they  were  so  supplied.  lb. 

The  mere  removal  of  a  justice  from  one  county  to  another 
within  this  State  does  not  excuse  the  justice  from  making  a 
return,  nor  does  it  authorize  a  resort  to  oral  evidence  as  to  the 
matters  which  transpired  in  the  court  below.  Code,  §  363.  The 
justice  may  be  compelled  by  the  appellate  court  to  make  a  return 
in  such  a  case.  lb. 

Section  6.  ConcIusiTeness  of  the  return.  The  return  made  by 
the  justice  is  the  record  of  the  evidence  and  proceedings  in  the 
court  below,  and  being  an  official  act,  it  is  held  to  be  conclusive 
as  to  what  occurred  there.  The  operation  of  this  rule  is  to 
exclude  all  extrinsic  evidence  which  may  be  offered  for  the  pur- 
pose of  contradicting  the  return,  or  of  adding  to  or  diminishing 
the  facts  stated  in  it.  There  are  some  cases  in  which  a  return  is 
required  to  be  made,  and  yet  extrinsic  evidence  is  admissible  in 
determining  some  of  the  questions  involved  in  the  appeals.   But 
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even  when  such  evidence  is  admitted,  it  is  not  done  in  violation 
of  the  rule  already  stated.     The  return  is  still  conclusive  as  to 
the  matters  stated  in  it,  but  the  allegations  of  error  are  founded 
upon  matters  which  are  not  properly  a  subject  to  be  included  in 
the  return.    When  error  in  fact  is  assigned,  or  when  a  default  has 
been  taken  and  a  new  trial  is  the  relief  sought,  it  will  be  proper 
to  use  affidavits  for  the  purpose  of  showing  the  true  facts  in  the 
case.    And  even  oral  evidence  is  admissible  for  the  same  purpose. 
Code,  §  366.     There  are  some  cases,  also,  in  which  no  return  is 
made,  and  the  facts  are  proved  by  other  evidence.     See  above. 
But  where  a  return  is  made,  and  relief  is  sought  in  relation  to 
matters  which  are  properly  a  subject  of  return  by  the  justice, 
his  return  as  to  those  facts  or  matters  is  entirely  conclusive. 
This  is  illustrated  by  numerous  cases,  a  few  of  which  will  be 
noticed. 

In  the  first  place,  the  return  cannot  be  contradicted  by  showing 
that  it  is  untrue,  or  that  it  states  more  than  really  occurred.  If  a 
justice's  return  states  that  four  defendants  were  impleaded  as 
defendants,  and  that  they  joined  issue  in  the  action,  evidence  wiU 
not  be  admissible  on  the  trial  in  the  county  court  to  show  that 
only  two  of  the  defendants  were  brought  into  court.  Bates  v. 
ConTcUng,  10  Wend.  389. 

A  return  is  so  far  conclusive  that  it  cannot  be  contradicted  by 
an  assignment  of  errors,  even  when  the  errors  assigned  relate  to 
a  question  of  jurisdiction,  if  the  return  affirmatively  states  that 
jurisdiction  exists.  Haines  v.  Judges  of  Westchester,  20  Wend. 
625  ;  People  ex  rel.  Springsteen,  19  Abb.  99  ;  Smith  v.  Johnson, 
30  How.  374. 

Where  the  return  states  the  manner  in  which  the  cause  was 
tried,  the  questions  made,  the  offers  proposed  and  the  proceed- 
ings had,  it  is  conclusive  as  to  these  matters,  and  affidavits  are 
not  admissible  to  contradict  the  return.  Spence  v.  Becli,  1  Hilt. 
276 ;  Beeie  v.  Roberts,  3  E.  D.  Smith,  195.  The  aggrieved  party 
should  move  to  correct  the  matters  by  an  amended  return.  lb. 
See  Rawson  v.  Adams,  17  Johns.  130  ;  People  ex  rel.  Springsteen 
19  Abb.  99  ;  Smith  v.  Johnson,  30  How.  374. 

Where  the  return  is  defective  and  does  not  state  the  facts  relied 
upon  as  showing  error,  the  remedy  is  by  procuring  an  amended 
return  which  will  show  them.  People  ex  rel.  Springsteen,  19 
Abb.  99  ;  Smith  v.  Johnson,  30  How.  374. 

Where  important  matter  is  omitted  in  the  return,  the  party 


APPEALS  TO  THE  COUNTY  COURTS,  ETC.   425 

Forms  of  returns. 

aggrieved  should  cause  it  to  be  amended,  and  affidavits  may  be 
used  as  the  foundation  of  an  order  directing  a  more  full  and  spe- 
cific return.    Lynsky  v.  Pendegrast,  2  E.  D.  Smith,  43. 

Such  a  motion  is  the  only  remedy  for  correcting  the  return, 
and  if  the  party  proceeds  to  argument  without  procuring  an 
amendment  he  will  be  bound  by  the  facts  stated  in  the  return. 
Qapewell  v.  Ormshy,  2  E.  D.  Smith,  180. 

If  exceptions  were  taken  to  rulings  made  by  the  court  below, 
and  these  are  not  stated  in  the  return,  an  amended  return  must 
be  procured  which  sets  them  out,  for  affidavits  are  not  admissi- 
ble for  the  purpose  of  proving  their  existence.  Hyland  v.  Sher- 
man, 2  E.  D.  Smith,  235 ;  JRawson  v.  Grow,  4  id.  18. 

It  is  of  no  consequence  how  many  erroneous  rulings  or  decis- 
ions a  justice  may  make,  if  they  do  not  appear  in  the  return, 
since  the  court  will  not  look  into  affidavits  for  the  proof  of  their 
existence,  and  if  a  party  neglects  to  procure  an  amended  or  fur- 
ther return  which  shows  them,  the  judgment  will  be  affirmed. 
Trust  V.  Delaplaine,  3  E.  D.  Smith,  219 ;  Kilpatrick  v.  Garr,  3 
Abb.  117. 

Where  the  alleged  error  consists  in  the  disallowance  of  ques- 
tions proposed  in  the  court  below,  by  the  appellant,  he  should  be 
careful  to  see  that  the  questions  and  rulings  are  set  out  in  the 
return,  or  he  wUl  lose  the  benefit  of  them.  PecJc  v.  Richmond,  2 
E.  D.  Smith,  381,  383. 

Section  7.  Forms  of  returns.  The  number  of  cases  appealed 
is  so  great  that  the  convenience  of  parties  cannot  be  more  effect- 
ually consulted  than  by  furnishing  appropriate  precedents  as  a 
guide  in  making  a  return.  But  it  is  of  especial  importance  to 
recollect  that  the  form  of  the  return  is  conclusively  governed  by 
the  nature  of  the  pleadings  or  judgment  in  the  action  appealed 
from.  One  form  of  return  is  not  appropriate  in  all  cases,  as  it 
was  before  the  recent  change  in  the  law,  as  has  been  more  fully 
explained  elsewhere.     Ante,  416,  417,  418. 

The  justice  must  also  be  careful  to  make  such  a  return  as  the 
particular  case  requires. 

In  the  forms  given,  the  first  is  one  which  is  appropriate  in 
those  cases  in  which  the  case  is  heard  and  decided  upon  the 
return  itself.    The  second  form  is  applicable  to  cases  in  which  a 
new  trial  is  had  in  the  county  court. 
Vol.  IV.— 54 
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is  not  had  in  the  county  court. 
IN  justice's  court. 

John  Doe  )  Before  Richard  Murray,  Jus- 

Richafd*Roe.  (        ^^'^e.    Betum  on  appeal. 


To  the  county  court  of  Fulton  county  : 

In  pursuance  of  the  notice  of  appeal  hereto  annexed,  which 
was  served  on  me  on  the  1st  day  of  >  18    ,  and  in  obedi- 

ence to  the  statutes  in  such  case  made  and  provided,  I,  Richard 
Murray,  a  justice  of  the  peace  of  the  town  of  Johnstown,  in 
the  county  of  Fulton,  do  hereby  certify  and  return  to  the  said 
court,  that  on  the  1st  day  of  ,  18    ,  at  the  request  of  the 

plaintiff,  John  Doe,  I  issued  a  summons,  dated  on  that  day, 
directed  to  any  constable  of  Fulton  county,  commanding  him  to 
summon  Richard  Roe  to  appear  before  me,  at  my  office,  in  the 
village  of  Johnstown,  on  the        day  of  ?  18    ,  at  10  o'clock 

A.  M.,  to  answer  the  complaint  of  John  Doe  in  a  civil  action. 

That  on  or  before  the  return  day  of  said  summons,  it  was  duly 
returned  to  me  by  James  Pierson,  a  constable  of  said  county, 
with  a  return  signed  by  him,  that  the  same  was  personally  served 
on  the  said  Richard  Roe  on  the  said        day  of  ,  18    . 

That  on  the         day  of  aforesaid,  at  the  time  and  place 

specified  for  the  retarn  of  said  summons,  the  parties  appeared, 
the  plaintiff  in  person,  and  the  defendant  by  his  attorney,  Mcln- 
tyre  Fraser,  and  joined  issue. 

The  plaintiff  complained  upon  a  promissory  note,  dated  May 
1,  18  ,  purporting  to  have  been  made  by  the  defendant,  and 
payable  to  the  plaintiff,  for  the  sum  of  one  hundred  dollars,  ou 
demand. 

The  defendant  answered  the  complaint  by  denying  each  a,nd 
every  allegation  therein  contained  ;  and  also  by  alleging  that 
said  note  had  been  fully  paid.  He  also  alleged  that  the  plaintiff 
was  indebted  to  him  for  goods,  wares  and  merchandise  sold  and 
delivered  to  such  plaintiff  at  his  request,  and  claimed  to  recover 
judgment  for  a  balance  of  one  hundred  dollars. 

( Where  the  pleadings  are  in  writing,  insert  copies  of  them.) 

Issue  having  been  thus  joined,  the  cause  was  adjourned,  on 
motion  and  oath  of  the  defendant,  to  the        day  of  ,  18    , 

at  10  o'clock  A.  M.,  at  my  office. 

At  the  time  and  place  last  mentioned,  the  parties  appeared  ia 
person  {or  by  attorney),  and  at  the  request  of  the  defendant  {or 
plaintiff)  I  issued  a  venire  to  James  Pierson,  a  constable  of 
Johnstown,  which  venire  was  returnable  forthwith,  and  the  said 
constable  _  afterward,  and  on  the  same  day,  returned  the  said 
venire  with  a  panel  containing  the  names  of  twelve  jurors, 
summoned  by  him  for  the  j ury  aforesaid.    All  the  j  nrors  so  sum 
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moned  appeared,  and  the  following  were  duly  drawn  and  sworn 
as  jurors  to  try  the  action,  viz.  :  (here  insert  the  jurors'  names). 

On  the  trial  the  plaintiff  called  A.  B.  as  a  witness,  who  being 
duly  sworn,  testified :  (here  set  out  the  evidence  in  full,  either 
oa  the  direct  or  the  cross-examination). 

The  plaintiff  then  called  C.  D.  as  a  witness,  who  testified :  (set 
out  the  evidence). 

The  plaintiff  then  rested  his  case,  and  the  defendant  moved 
for  a  nonsuit  on  the  following  grounds :  (state  the  grounds 
explicitly  and  fully). 

The  motion  for  a  nonsuit  was  denied,  and  the  defendant 
excepted  to  my  decision. 

The  defendant  then  called  E.  F.  as  a  witness,  and  offered  to 
prove  by  him  — ■  (state  what  was  offered).  The  plaintiff  objected 
to  the  evidence,  on  the  ground  —  (state  the  grounds),  and  I 
excluded  the  evidence,  to  wliich  ruling  and  decision  the  defend- 
ant duly  excehted. 

The  defendant  then  called  G.  H.  as  a  witness,  who  testified : 
(set  out  the  evidence  fully). 

The  plaintiff  then  recalled  A.  B.,  who  testified :  (state  the  evi- 
dence). 

Neither  party  offered  any  further  evidence,  and  the  foregoing 
is  substantially  all  the  evidence  given  on  the  trial  of  said  action. 

The  counsel  for  the  respective  parties  then  summed  up  the 
cause  to  the  jury,  after  which  I  charged  the  jury  as  follows : 
(state  the  charge).  After  such  charge  the  cause  was  submitted 
to  the  jury,  who  retired  for  deliberation,  under  the  charge  of  a 
constable,  duly  sworn  for  that  purpose,  and  after  due  delibera- 
tion they  agreed  upon  their  verdict  and  returned  into  court,  and 
after  being  called  by  me  and  severally  answering  to  their  names, 
and  the  plaintiff  being  then  called  and  answering,  the  said  jury 
publicly  delivered  their  verdict  in  open  court,  by  which  they 
found  in  favor  of  the  plaintiff  for  one  hundred  and  fifty  dollars 
damages  {or  otherwise,  as  the  finding  maly  be). 

Whereupon,  I,  the  said  justice,  did  immediately,  and  on  the 
same  day,  render  judgment  in  favor  of  the  said  plaintiff,  and 
against  the  said  defendant,  for  the  said  one  hundred  and  fifty 
dollars  damages,  and  five  dollars  costs  of  the  action. 

(If  the  cause  was  tried  by  the  justice,  without  a  jury,  state  the 
fact,  and  the  time  and  manner  of  rendering  judgment.) 

I  also  certify,  that  when  the  notice  of  appeal  before  referred  to 
was  served  upon  me,  the  above  costs  included  in  the  said  judg- 
ment, namely,  five  dollars,  and  two  dollars  the  costs  of  this 
return,  were  paid  to  me  by  the  said  defendant. 

All  of  which  I  send,  together  with  the  process,  pleadings,  pro- 
ceedings and  judgment,  as  I  am  required  by  law  and  the  notice 
of  appeal  to  do. 

ElCHAED  MUERAT, 

Dated  Johnstown,  2,  18    .  Justice. 
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Form  of  return  wliere  evidence  is  not  returned,  but  a  new  trial  is  had  in  the  county  court. 

Form  of  return  where  evidence  is  not  returned,  hut  a  new  trial 
is  had  in  the  county  court. 

IN  justice's  court. 

John  Doe  |  Before  Richaed  Mueeat,  Jus- 

Richard  Roe.  (        i'^^^-    Return  on  appeal. 


To  the  county  court  of  Fulton  county: 

An  appeal  having  been  taken  in  this  action  by  the  defendant 
(or  the  plaintiff),  I,  Richard  Murray,  the  justice  before  whom 
the  same  was  tried,  in  pursuance  of  the  notice  of  appeal  hereto 
annexed,  and  in  obedience  to  the  statute  in  such  cases  made 
and  provided,  do  hereby  certify  and  return,  that  the  following 
proceedings  were  had  by  and  before  me  : 

On  the        day  of  ,  18    ,  at  the  request  of  the  plaintiff,  I 

issued  a  summons  in  his  favor  and  against  the  derendant,  of 
which  the  following  is  a  copy  :  (set  out  a  copy  of  the  summons). 
Said  summons  was,  on  or  before  the  return  day  thereof,  returned 
to  me  with  a  written  return  thereon,  made  by  James  Pierson,  a 
constable  of  Johnstown,  which  return  was  as  follows :  (set  out  a 
copy). 

On  the  return  day  of  the  process,  and  at  the  time  and  place 
specified  for  the  return  thereof,  and  for  the  appearance  of  the 
parties,  the  said  parties  personally  appeared. 

The  plaintiff  complained  as  follows :  (set  out  a  copy  of  the 
complaint).  To  which  the  defendant  answered  as  follows :  (set 
out  a  copy  of  the  answer).  The  cause  was  then  adjourned,  by 
consent  of  the   parties,  to  the  day  of  ,   18    ,  at  10 

o'clock  A.  M.,  at  my  office  in  Johnstown,  at  which  time  and  place 
the  cause  was  tried  by  a  jury  composed  of  the  following  named 
jurors  :  (name  them).  The  plaintiff  claimed  to  recover  for  goods, 
wares  and  merchandise  sold  to  the  defendant,  to  the  amount  or 
value  of  $150.  The  defendant  denied  the  right  of  the  plaintiff 
to  recover  the  amount  so  claimed,  on  the  ground  that  the  goods 
had  been  fully  paid  for  ;  and  he  also  claimed  to  have  a  set-off 
against  the  plaintiff  to  the  amount  of  $100,  for  which  he  claimed 
to  be  entitled  to  recover  judgment.  Both  parties  introduced 
evidence  upon  the  claims  so  made  by  them,  and  after  hearing 
the  proofs  and  allegations  of  the  respective  parties,  the  jury,  on 
the  said         day  of  ,  18    ,  found  a  verdict  in  favor  of  the 

plaintiff  and  against  the  defendant,  for  the  sum  of  $75  damages. 

That  on  the  said         day  of  ,  18    ,  I  immediately  ren- 

dered judgment  upon  such  verdict  in  favor  of  the  plaintiff  and 
agamst  the  defendant,  for 

Damages $75  00 

Costs 5  00 

$80  00 
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General  facts  to  be  stated  in  return. 

On  the       day  of  j  18    ,  the  defendant  served  the  annexed 

notice  of  appeal  upon  me,  and  at  the  same  time  he  paid  to  me 
$5,  the  costs  entered  in  the  judgment,  together  with  $2  costs  or 
fees  for  making  my  return. 

That  at  the  same  time  the  defendant  delivered  to  me  an  under- 
taking, a  copy  of  V7hich  is  hereto  annexed,  with  a  copy  of  the 
approval  indorsed  thereon. 

ElCHAED  MtJERAY, 

Dated  Johnstown,  3,  18    .  Justice. 

Section  8.  General  facts  to  be  stated  in  return.  Where  a  new 
trial  is  to  be  had  in  the  county  court,  the  evidence  taken  in  the 
court  below  is  not  to  be  returned.  But  all  the  process  is  to  be 
fully  and  carefully  returned.  If  the  action  was  commenced  by 
attachment,  warrant,  replevin  or  short  summons,  and  affidavits 
and  undertakings  were  furnished,  they  ought  to  form  a  part  of 
the  papers  returned.  K  any  objections  were  tak^n  to  the  suffi- 
ciency of  the  affidavits,  the  undertakings,  or  to  the  form  of  the 
process,  or  to  the  time  or  manner  of  its  service,  such  objections 
ought  to  be  stated,  since  such  objections,  if  properly  taken  in 
the  court  below,  are  available  upon  an  appeal,  even  in  cases  in 
which  a  new  trial  is  a  proper  remedy.  If  no  objection  is  taken 
in  the  court  below,  and  issue  is  joined  without  objection,  all  such 
errors  and  defects  will  be  waived.  Swartwout  v.  Boddis,  5  Hill, 
118.  The  same  case  held  that  a  defect  in  an  affidavit  on  which  a 
warrant  was  issued  by  the  justice  was  not  available  upon  an 
appeal,  because  the  statute  did  not  require  a  return  of  the  pro- 
cess by  which  the  action  was  commenced.  But  the  present  law 
does  require  a  return  of  the  process  (Code,  §  360),  and  any  defects 
therein,  or  in  the  affidavits  upon  which  it  is  founded,  will  be 
available  if  the  objection  is  properly  taken  below.  Malone  v. 
CRarTc,  2  Hill,  657 ;  Bennett  v.  Ingersoll,  24  Wend.  113 ;  Balja 
V.  Rawley,  37  How.  120.  And  the  appellant  may  properly  raise 
the  question  in  the  county  court  by  moving  that  the  proceedings 
in  the  justice's  court  be  held  to  be  of  no  effijct,  and  that  the 
plaintiff  be  nonsuited  on  account  of  the  insufficiency  of  the 
affidavit  or  other  defect,  whatever  that  may  be.  lb. 

If  the  county  court  refuses  to  entertain  the  motion  at  all,  or  if 
it  refuses  to  grant  it  in  a  proper  case,  the  error  may  be  reviewed 
in  the  supreme  court.  lb.  In  such  a  case,  if  the  objection  has 
been  properly  taken  in  the  court  below,  that  operates  to  give  a 
right  to  renew  it  in  the  county  court  before  the  tri^l  there.     See 
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General  facts  to  be  stated  in  return. 

Shaw  V.  Moser,  3  Mich.  71 ;  Stringham  v.  Supervisors  of  Win- 
nebago,  24  Wis.  594.  But  if  no  objection  is  taken  below,  or  if 
it  is  so  improperly  taken  as  not  to  be  available,  the  right  to 
renew  it  in  the  county  court  may  be  lost.  Wood  v.  Randall,  5 
Hill,  264.  And  so  an  omission  to  renew  the  motion  in  the  county 
court,  even  when  it  has  been  properly  taken  below,  will  be  of  no 
avail  upon  an  appeal  to  the  supreme  court,  because  such  omis- 
sion will  be  deemed  a  waiver  of  the  error. 

A  mere  motion  is  sufficient  to  raise  the  question,  if  the  objec- 
tion is  properly  taken  in  the  justice's  court;  it  is  not  necessary 
to  set  the  matter  up  in  the  answer  by  way  of  abatement  of  the 
action.  Bennett  v.  IngersoU,  24  Wend.  113.  The  same  matter 
is,  however,  available  by  way  of  answer  in  abatement,  if  the 
party  elects  to  set  it  up  as  a  ground  of  defense.  Swartwout  v. 
Hoddis,  5  Hill,  118.  If  the  objection  is  a  proper  one  to  raise 
by  way  of  answer  in  abatement,  and  the  defense  is  thus  inter- 
posed, it  will  clearly  be  available  in  the  county  court,  since  it 
will  be  one  of  the  issues  in  the  action,  and  the  county  court  must 
try  it.  Code,  §  a66.  Where  the  objection  is  one  which  does  not 
appear  upon  the  face  of  the  proceedings,  an  answer  in  abatement 
will  usually  be  the  most  appropriate  mode  of  presenting  the 
defense.  Bat  where  the  objection  is  apparent  upon  the  face  of 
the  papers,  as  where  an  affidavit  or  undertaking  upon  which  the 
process  is  founded  is  defective,  the  most  usual  as  well  as  the  most 
convenient  course  will  be  to  raise  the  question  by  way  of  a  motion 
to  dismiss  the  action.  This  must,  however,  be 'done  before  any 
steps  are  taken  in  the  action,  or  the  objection  will  be  waived.  2 
Wait's  Law  &  Pr.  17  to  20,  50,  234  to  236.  But  if  the  objection 
is  properly  taken,  and  it  is  overruled,  the  objecting  party  may 
then  join  issue  without  waiving  any  rights,  and  without  losing 
the  benefit  of  his  previous  objection.  Id.  20.  Shaw  v.  Moser,  3 
Mich.  71 ;  Stringharfi  v.  Supervisors  of  Winnebago,  24  Wis.  594. 

It  will  be  seen,  however,  that  the  objections  which  can  be 
made  thus  available  must  relate  mainly  to  questions  of  jurisdic- 
tion over  the  person,  or  as  to  the  subject-matter  of  the  action. 
For  in  these  cases  of  new  trials  in  the  county  court,  the  evidence 
is  not  returned,  and  there  is  no  review  of  the  questions  and  objec- 
tions made  in  the  court  below.  The  whole  action  is  retried  on 
the  merits,  and  the  only  objections  available  upon  the  trial  are 
such  as  are  taken  during  the  trial  in  the  county  court.  If  the 
appeUant  desires  to  review  the  rulings  made  in  the  court  below. 
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during  the  progress  of  the  trial  there,  he  must  appeal  upon 
questions  of  law  alone,  and  have  the  evidence,  objections  and 
proceedings  all  returned,  so  that  the  cause  may  be  decided  upon 
the  facts  appearing  upon  the  return.     Ante,  417,  418. 

Section  9.  Returning,  a  ministerial  act.  The  justice  does  not 
act  judicially,  but  ministerially,  in  making  his  return.  As  to 
his  liability  for  a  false  return,  see  1  Wait's  Law  &  Pr.  746,747. 

Section  10.  Defective  return.  The  statute  provides  the  mode 
of  procuring  a  further  return  when  the  original  one  is  defective. 
Code,  §  362.  This  subject  will,  however,  be  more  fully  noticed 
under  the  title  "Amended  Return."  As  has  been  already  seen, 
ante,  417,  the  legal  intendment  of  the  appellate  court  is  all  that 
the  evidence  and  proceedings  have  been  returned.  But  this  in- 
tendment is  not  conclusive,  for  either  party  may  shovr,  if  he  can, 
by  affidavits,  or  other  legal  proof,  that  the  return  is  defective  or 
omissive,  and  that  material  evidence  has  not  been  returned,  and 
if  the  fact  is  established,  a  further  or  amended  return  will  be 
ordered  by  the  appellate  court.  And  the  rule  is  the  same  where 
the  return  is  omissive  or  defective  as  to  any  other  matters  or 
proceedings  which  occurred  in  the  court  belew.  The  statute, 
authorizing  a  further  or  amended  return,  was  intended  to  give 
the  courts  power  to  order  a  further  or  amended  return  in  any 
case  in  which  the  rights  of  the  litigant  parties  required  it.  It  is 
a  substantial  remedy,  and  it  ought  to  be  liberally  extended  to 
every  case  in  which  justice  will  be  promoted  by  its  application 
and  enforcement.  And  the  benefits  of  this  remedy  are  not  con- 
fined to  one  party,  for  a  defective  return  will  be  required  to  be 
amended  on  the  application  of  either  party,  when  such  applica- 
tion is  made  in  proper  season  and  in  due  form  of  law.  This 
power  is  a  most  valuable  one,  since  it  enables  the  appellate  court 
to  compel  such  a  return  as  shall  give  both  parties  a  full  and  a 
fair  hearing  upon  all  such  matters  as  occurred  below,  and  on  all 
the  grounds  of  appeal. 

Section  11.  Compelling  return.  The  law  not  only  makes  it 
the  duty  of  a  justice  to  make  a  return  to  an  appeal,  but  it 
enforces  that  duty  by  attachment  when  it  becomes  necessary  to 
do  so.  Code,  §  360.  But  if  the  justice's  fee  for  making  a  return 
was  not  paid  at  the  time  of  serving  the  notice  of  appeal  upon 
him,  he  cannot  be  compelled  to  make  a  return.  lb,;  Van 
Heusen  v.  Kirkpatrick,  5  How.  422,  423  ;  AMritcJt  v.  Ketchum, 
12  N.  Y.  Leg.  Obs.  319.     Under  the  old  practice,  the  defendant 
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Form  of  notice  to  make  return. 

could  not  compel  the  justice  to  make  a  return.  The  plaintiff 
ought  to  do  that,  and  if  he  does  not,  the  appeal  will  be  dismissed. 
Marsh  v.  Eastman.,  3  Cow.  58.  As  to  the  practice  on  motion, 
see  Condert  v.  Lias,  11  How.  264. 

The  proceeding  by  attachment  is  in  the  nature  of  a  punish- 
ment for  contempt  of  court.  The  statute  just  referred  to  (Code, 
§  360),  authorizes  the  issuing  of  an  attachment,  but  it  leaves  the 
mode  of  doing  so  to  the  usual  practice  of  the  courts  as  founded 
upon  statutes  and  the  decisions  of  the  courts.  The  general  pro- 
visions of  the  statute  will  be  found  in  2  R.  S.  534-540,  particularly 
subs.  1,  7,  8,  of  §  1.  The  subject  of  contempt  will  be  elsewhere 
fully  considered. 

In  this  article  nothing  more  will  be  attempted  than  to  state  the 
general  rules  applicable  to  such  cases,  and  to  give  such  practical 
forms  as  may  assist  the  practitioner  in  his  proceedings. 

Although  in  proceedings  to  punish  for  contempts  there  are  two 
modes  in  common  practice,  viz.,  by  an  order  to  show  cause,  or 
by  attachment,  it  is  to  be  observed  that  the  statute  declares  that 
a  return  may  be  compelled  by  attachment.  Code,  §  360.  It  is, 
therefore,  the  proper  course  to  adopt  that  mode  of  proceeding. 

If  a  justice  neglects  to  make  a  return  within  the  time  allowed 
by  law  for  that  purpose,  without  procuring  an  extension  of  time 
either  from  the  appellate  court,  or  by  stipulation  of  the  parties, 
he  will  be  liable  to  an  attachment.  And  he  may  be  proceeded 
against  without  any  further  notice  than  that  given  by  the  notice 
of  appeal  served  upon  him. 

But  a  liberal  practice  is  always  best,  and  therefore  it  would  be 
advisable  to  give  the  justice  notice  to  make  and  file  his  return  by 
a  specified  day,  and  that  in  default  thereof  an  attachment  wiU  be 
applied  for.    Such  a  notice  may  be  in  the  following  form : 

Form  of  notice  to  make  return. 

FULTON  COUNTY  COURT. 


John  Doe,  respondent, 

agst. 
Ricliard  Roe,  appellant. 


To  Richard  Murray,  Esq.: 

^.^^  — You  will  take  notice  that  you. are  hereby  required  to 
make  and  file  a  return  in  the  above  entitled  action,  within  ten 
aays  irom  the  service  of  this  notice  upon  you  :  that  such  appeal 
was  taken  from  a  judgment  rendered  by  you  on  the         day  of 
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,18    ,  in  favor  of  John  Doe,  the  plaintiff,  and  against 

Richard  Roe,  the  defendant,  for  the  sum  of  $75  damages  and  $5 

costs  ;  that  the  notice  of  appeal  was  served  upon  you  on  the 

day  of  ,  18     ;  and  that  in  default  of  your  making  such 

return  an  attachment  will  be  applied  for  against  you. 

Yours,  etc., 

RiCHAED  Roe, 

Appellant. 
Dated  4, 18    . 

This  notice  is  entitled  in  the  county  court,  for  the  reason  that 
the  cause  may  be  regarded  as  in  that  court,  after  an  appeal  has 
been  properly  brought  and  perfected. 

If  the  justice  neglects  to  make  his  return,  and  to  file  it  in  the 
county  clerk' s  office  within  the  time  specified  in  the  notice,  an 
application  may  be  made  for  an  •attachment.  This  application 
must  be  made  to  the  county  court,  or  to  the  county  judge  of  the 
coanty  in  which  the  appeal  is  taken.  2  R.  S.  536  (654),  §§  5,  6,  8, 
Edm.  ed. 

No  notice  need  be  given  of  the  intended  application,  for  by 
statute  the  county  court  is  always  open  for  that  purpose.  Code, 
§  31.  Where  the  application  is  for  an  attachment  in  the  case  of 
a  neglect  to  make  a  further  or  amended  return,  the  court  is  to  be 
deemed  always  open  for  that  purpose.  Code,  §  362.  But  this 
section  does  not,  in  express  terms,  apply  to  the  case  of  an 
omission  to  make  a  return  in  the  first  instance.  In  such 
cases,  therefore,  it  may  be  proper  to  make  the  order  to  show 
cause,  or  the  attachment,  returnable  at  a  term  of  the  county 
court.  There  is  no  reason  why  an  attachment  may  be  enforced 
at  any  time  in  the  case  of  a  neglect  or  omission  to  make  a 
urther  or  amended  return,  when  that  has  been  ordered,  and  to 
refuse  to  give  the  same  relief  in  the  case  of  a  neglect  or  omission 
to  make  any  return  in  the  first  instance.  And  it  may  be  that 
section  362,  of  the  Code  was  intended  to  include  both  cases.  But 
since  it  is  not  so  declared  in  terms,  the  prudent  practice  will  be 
to  follow  the  practice  prescribed  in  the  Revised  Statutes  in  those 
cases  in  which  an  attachment  is  sought  for  an  omission  to  make 
any  return. 

If  the  justice  neglects  or  omits  to  make  any  return,  due  proof 
must  be  made  of  that  fact  "before  an  attachment  can  properly  be 
issued.    This  proof  ought  to  be  made  by  affidavit,  and  may  be 
in  the  following  form : 
Vol.  IV.  — 55 
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Affidavit  tliat  no  return  has  been  made.  * 


Affidavit  that  no  return  Tias  been  made. 

{Title  as  in  notice,  ante,  432.) 

Fulton  County,  ss.  :  Richard  Roe,  being  duly  sworn,  says, 
that  he  is  the  defendant  named  in  the  above-entitled  action ;  that 
on  the         day  of  ,  18    ,  a  judgment  was  rendered  against 

this  deponent  and  in  favor  of  John  Doe,  for  the  sum  of  $75 
damages  and  $5  costs,  by  Richard  Murray,  a  justice  of  the 
peace  of  the  town  of  Johnstown  in  said  county,  in  a  civil  action ; 
that  on  the         day  of  ,  18    ,  this  deponent  duly  appealed 

from  the  said  judgment  to  the  county  court  of  Pulton  county ; 
that  on  said        day  of  ,  a  copy  of  the  notice  of  appeal 

was  duly  served  on  said  justice  and  said  respondent,  which  said 
notice  was  as  follows :  {set  out  a  copy  of  the  notice  served  on  the 
justice.  If  security  was  given,  add  the  next  clause).  That  at 
the  time  of  serving  such  notice,  this  deponent  paid  the  costs 
entered  in  the  judgment,  and" $3  fees  of  the  justice  for  making 
his  return,  and  he  also  gave  an  undertaking  in  due  form  of  law 
to  stay  proceedings  on  said  judgment,  etc.,  which  undertaking 
was  duly  approved  by  said  justice  (or  by  the  county  judge), 
which  undertaking  and  approval  were  as  follows :  (set  out 
copies).  That  the  justice  neglected  and  omitted  to  make  any 
return  to  said  appeal  as  required  by  said  notice  and  by  law ;  that 
on  the         day  of  ,  18    ,  this  deponent  served  a  written 

notice  upon  said  justice,  by  delivering  the  same  to  him  person- 
ally, of  which  the  following  is  a  copy :  (set  out  a  copy).  That 
the  time  for  making  said  return  specified  in  such  notice  has 
elapsed,  and  said  justice  has  refused,  neglected  or  omitted  to 
make  and  file  any  return  to  said  appeal  as  required  by  said 
notices,  and  by  law,  and  deponent  asks  that  an  attachment  in 
due  form  of  law  may  be  issued  against  said  justice. 

„  ,      „    ^  RicHAED  Roe, 

oubscribed  and  sworn  before  me,  ) 
this         day  of  ,  18    .     j 

JohnStewaet,  County  Judge. 

The  county  judge  may  issue  an  attachment  immediately,  or  he 
may  issue  an  order  to  show  cause  why  an  attachment  should  not 
issue.  2  R.  S.  536,  §  5.  If  it  is  deemed  advisable  to  issue  an 
order  to  show  cause,  sucli  order  may  be  in  the  following  form : 
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Order  to  show  cause,  etc. 

FULTON  COUNTY  COURT.' 

John  Doe,  respondent,  1 

agst. 
Eichard  Roe,  appellant. 

At  a  term  of  tlie  Fulton  county  court,  held  at  tlie  court-house, 
in  the  village  of  Johnstown,  on  the  day  of  , 

18    .     Present,  Hon.  John  Stewart,  County  Judge,  etc. 

On  reading  and  filing  the  affidavit  of  Richard  Roe,  the  defend^ 
ant  above  named  (and  others,  if  any),  showing  that  Richard 
Murray,  a  justice  of  the  peace  of  the  town  of  Johnstown,  in 
said  county,  has  refused,  neglected  or  omitted  to  make  any 
return  to  the  appeal  taken  in  the  above  action  from  a  judgment 
rendered  by  said  justice,  as  specified  in  the  affidavit  of  the  said 
Richard  Roe ;  and,  on  motion  of  Horace  E.  Smith,  attorney  for 
the  appellant  and  defendant,  it  is  ordered  that  the  justice, 
Riclmrd  Murray,  show  cause,  or  at  the  next  term  of  this  court, 
to  be  held  at  the  court-house,  in  the  village  of  Johnstown  on 
the  last  Tuesday  of  November,  18  ,  why  an  attachment  should 
not  issue  against  him,  and  why  he  should  not  be  punished  for 
his  alleged  misconduct. 

And  it  is  further  ordered,  that  copies  of  the  affidavits  and 
other  papers  on  which  this  order  is  made,  be  served  upon  the 
defendant  personally,  at  least  ten  days  previous  to  the  said  last 
Tuesday  of  November,  18    . 

Where  the  attachment  is  sought  because  of  a  neglect  or 
omission  to  make  a  further  or  amended  return,  the  court  is 
always  deemed  to  be  open,  and  the  order  to  show  cause  may  be 
made  returnable  at  the  judge's  office,  at  such  reasonable  time  as 
may  to  the  judge  seem  proper. 

The  order  must  be  served  in  the  manner  prescribed  by  law, 
which  is  by  personal  service  upon  the  justice. 

This  service  is  made  by  delivering  a  copy  of  the  order  to  the 
justice  personally,  and  at  the  same  time  showing  to  him  the 
original  order ;  and  this  must  be  done  at  the  least  as  early  as 
the  time  specified  in  them,  or  if  no  time  is  mentioned,  then  in 
such  time  as  the  rules,  practice  or  the  law  prescribe. 

Due  proof  must  be  made  of  the  service  of  this  order,  and 
must  be  made  by  affidavit,  which  may  be  in  the  following  form  : 

Proof  of  service  of  order,  etc. 

{Title  as  in  notice,  ante.) 

Fulton  County,  ss.  :  James  Pierson,  being  duly  sworn,  says, 
that  on  the         day  of  ,  ]  8    ,  he  did,  at  the  village  of 

Johnstown,  in  said  county,  serve  a  copy  of  the  annexed  order 
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on  Eichard  Murray,  the  justice  therein  named,  by  personally 
delivering  a  copy  thereof  to  him,  and  at  the  same  time  showing 
him  the  original  order,  which  is  hereto  annexed. 

James  PiBESoif. 
Subscribed  and  sworn  before  me,  ) 
this         day  of  ,  18    ,      j 

John  Stewaet,  Gounty  Judge. 

This  proof  of  service  may  be  made  at  any  time  before  it  is 
required  for  use  ;  but  the  proper  way  will  be  to  make  the  affida- 
vit immediately  after  the  service  is  complete.  This  course  wUl 
avoid  any  difficulties  which  might  arise  from  the  absence,  death 
or  other  cause  preventing  the  party  serving  the  order  from  mak- 
ing proof  of  its  service. 

Instead  of  taking  an  order  to  show  cause,  or  of  taking  an 
attachment  in  the  first  instance,  it  is  sometimes  the  case  that  the 
application  is  made  upon  due  notice  to  the  justice.  When  this 
is  the  case,  the  justice  is  served  with  copies  of  the  affidavits  upon 
which  the  motion  is  founded,  and  he  is  at  the  same  time  served 
with  notice  of  the  motion,  which  notice  may  be  in  the  following 
form  : 

Form  of  notice  for  attachment. 

{Title  as  in  notice,  ante,  432.) 

Sir  — Take  notice  that  I  shall  apply  to  the  next  term  of  this 
court,  to  be  held  in  the  court-house,  in  the  village  of  Johnstown, 
on  the  last  Tuesday  in  November,  18  ,  at  the  opening  of  the 
court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
for  an  order  that  an  attachment,  as  for  a  contempt,  be  issued 
against  you,  the  justice  who  has  refused,  neglected  or  omitted  to 
make  a  return  in  this  cause  as  by  law  required ;  and  for  such 
other  or  further  order  or  relief  as  the  court  may  think  proper  to 
grant ;  which  motion  will  be  founded  upon  the  affidavits,  with 
copies  whereof  you  are  herewith  served. 

Yours,  etc., 

H.  E.  Smith, 

Atf  y  for  appellant. 
To  RicHABD  MuEEAT,  Justtce,  etc. 

When  the  justice  has  neglected  or  refused  to  make  an  amended 
or  further  return,  pursuant  to  an  order  for  that  purpose,  the 
notice  may  state  that  the  application  will  be  made  to  the  county 
court,  at  the  judge's  office,  at  a  time  and  place  to  be  specified, 
■which  must  be  the  usual  time  for  the  service  of  a  notice  of 
motion.  When  the  application  is  made  upon  notice,  as  ia  the 
last  case  specified,  the  justice  will  appear  and  show  cause  by 
affidavits,  or  otherwise,  why  an  attachment  ought  not  to  be  issued 


APPEALS  TO  THE  COUNTY  COURTS,  ETC.   437 

Order  for  an  attachment — ^-Form  of  attacliment. 

against  him.  If  he  shows  sufficient  cause,  the  attachment  will  be 
refused.  But  if  he  fails  to  make  any  appearance,  or  if  the  cause 
shown,  on  appearance,  be  insufficient,  an  order  for  an  attachment 
will  be  made.  And  the  rule  is  the  same  where  no  sufficient  cause 
is  shown  on  the  return  of  an  order  to  show  cause.  The  order  for 
an  attachment  may  be  as  follows : 

Order  for  an  attachment. 

{Title  as  in  notice,  ante,  432.) 

At,  etc.,  on,  etc.,  as  ante,     . 

On  reading  and  filing  the  affidavit  of  Richard  Roe  (and  others, 
if  any),  showing  that  Richard  Murray,  the  justice  named  in 
the  papers  in  this  action,  has  refused,  neglected  or  omitted  to 
make  a  return  to  the  appeal  in  this  action,  and,  on  motion  of 
Horace  E.  Smith,  Esq.,  attorney  for  the  respondent,  and  after 
hearing  James  M.  Dudley,  Esq.,  attorney  for  the  said  justice, 

It  is  ordeked  that  an  attachment,  as  for  a  contempt,  be 
issued  against  the  said  justice,  Richard  Murray,  returnable  at 
the  next  term  of  this  court,  to  be  held  at  the  court-house,  in  the 
village  of  Johnstown,  on  the  last  Tuesday  of  November,  18  (or, 
in  case  of  a  neglect  to  make  a  further  or  amended  return,  make 
it  returnable  at  the  judge's  office,  at  a  time  and  place  to  be  speci- 
fied). And  it  is  further  ordered  that  the  said  Richard  Murray, 
be  held  to  bail  on  said  attachment  in  the  suin  of  '  ^ .  dollars. 

After  procuring  the  order  for  an  attachment,  the  next  proceed- 
ing will  be  to  make  out  the  attachment,  and  to  deliver  it  to  the 
sheriff  for  service. 

Form  of  attachment. 

[seal.  J 
The  People  of  the  State  op  New  York, 

To  the  Sheriff  of  Fulton,  Greeting : 

We  command  you  that  you  attach  Richard  Murray,  so  as  to 
have  his  body  before  our  county  court  at  the  next  term  thereof, 
to  be  held  at  the  court-house,  in  the  village  of  Johnstown, 
on  the  last  Tuesday  of  November,  18  ,  there  to  answer  to  us, 
as  well  touching  the  contempt  which  he,  as  is  alleged,  hath  com- 
mitted against  us,  as  also  such  other  matters  as  shall  then  and 
there  be  laid  to  his  charge  ;  and,  further,  to  perform  and  abide 
by  such  order  as  our  said  court  shall  make  in  this  behalf.  And 
have  you  then  and  there  this  writ ;  and  make  and  return  a  cer- 
tificate under  your  hand  of  the  manner  in  which  you  shall  have 
executed  the  same. 

Witness :  John  Stewart,  county  judge  of  Pulton  county,  at 
Johnstown,  this         day  of  ,  18    . 

Mortimer  Wade, 

Horace  E.  Smith,  Attorney.  Cleric. 
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If  the  attachment  is  issued  by  the  special  order  of  the  court,  it 
ought  to  be  indorsed  thus :  "  Issued  by  the  special  order  of  the 
court.  Mortimer  Wade,  clerk;"  or,  "Issued  by  the  special 
order  of  the  court.  Hold  the  justice  to  bail  in  the  sum  of  fire 
hundred  dollars.    Mortimer  Wade,  clerk." 

If  the  attachment  is  issued  in  a  case  in  which  it  issues  without 
the  special  order  of  the  court,  it  may  be  indorsed  thus :  "  Let  the 
justice  give  security  for  his  appearance  by  bond,  in  the  penalty 
of  one  thousand  dollars.  Dated,  etc.  John  Stewart,  county- 
judge,"  etc. 

The  attachment,  when  complete,  should  be  delivered  to  the 
sheriff  for  execution.  And  it  is  the  duty  of  the  sheriff  to  imme- 
diately arrest  the  justice,  and  to  keep  him  in  custody,  unless  he 
shall  entitle  himself  to  be  discharged  by  giving  bail  in  the  man- 
ner prescribed  by  law. 

If  the  attachment  has  been  served,  and  the  justice  has  given 
bail,  the  sheriff's  return  will  be  as  follows :  "  I  have  attached  the 
said  Eichard  Murray,  and  let  him  at  large  on  bail,  and  the  bond 
taken  by  me  is  herewith  returned.  Jacob  P.  Miller,  sheriff." 
Where  the  justice  cannot  be  found,  the  return  will  be:  "Not 
found.  Jacob  P.  Miller,  sheriff."  When  the  justice  is  attached 
and  no  bail  is  given,  the  return  is:  "By  virtue  of  the  within 
attachment  I  have  arrested  the  said  Richard  Murray,  and  for 
want  of  bail  have  him  now  here  in  custody  before  the  court. 
Jacob  P.  Miller,  sheriff." 

Upon  the  arrest  of  the  justice,  he  may  desire  to  give  a  bond  for 
his  appearance  to  answer  the  attachment.  The  statute  provides 
forgiving  security  in  such  a  case.   2  R.  S.  537,  §  13  ;  id.,  §§  14, 15. 

The  statute  also  prescribes  some  of  the  conditions  which  the 
bond  shaU  contain.    The  usual  form  of  such  bond  is  as  follows : 

I^orm  of  bond. 

Know  all  men  by  these  presents,  that  we,  Richard  Murray, 
of  the  village  of  Johnstown,  and  Daniel  Stewart,  merchant,  of 
the  same  place,  and  Isaiah  Yanney,  of  the  town  of  Johnstown, 
farmer,  are  held  and  firmly  bound  unto  Jacob  P.  MiUer,  sheriff 
of  the  county  of  Fulton,  and  his  assigns,  in  the  penal  sum  of 
f  1,000,  to  be  paid  to  the  said  Jacob  P.  Miller,  sheriff  as  afore- 
said, and  his  assigns.  For  which  payment  well  and  truly  to  be 
naade,  we  bind  ourselves  jointly  and  severally,  and  our  and  each 
ol  our  heirs,  executors  and  administrators,  firmly  by  these 
presents.  ~  j      j 

Sealed  with  our  seals,  and  dated  the  15th  day  of  August,  18    . 
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Wheeeas,  The  above-named  Richard  Murray  has  been 
arrested  npon  an  attachment  issued  out  of  the  county  court  of 
Fulton  county,  in  a  proceeding  as  for  a  contempt,  in  not  making 
a  return  to  an  appeal  brought  in  an  action  in  which  John  Doe 
was  plaintiff,  and  Richard  Roe  was  defendant,  and  which  was 
tried  before  said  Richard  Murray;  and  whereas  said  Richard 
Murray  is  now  in  the  custody  of  Jacob  P.  Miller,  as  sheriff  as 
aforesaid. 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that 
if  the  above  bounden  Richard  Murray  shall  appear  on  the 
return  of  said  attachment,  at  the  next  term  of  this  court,  to  be 
held  at  the  court-house,  in  the  village  of  Johnstown,  on  the  last 
Tuesday  of  November,  18  ,  and  answer  to  the  said  alleged  con- 
tempt, and  abide  by,  the  order  and  judgment  of  the  court  there- 
upon, then  this  obligation  to  be  void,  otherwise  to  remain  in  fuU 
force  and  virtue. 

RiCHAED   MUEEAY,     [L.  S. 

Daniel  Stewaet,    [l.  s.^ 
Isaiah  Yannet.       [l.  s.' 
Sealed  and  delivered  ) 
in  the  presence  of   ) 

J.  J.  Davidsobt. 

When  the  justice  has  been  arrested  and  brought  into  court,  an 
order  will  be  made  requiring  interrogatories  to  be  filed,  specify- 
ing the  facts  and  circumstances  alleged  against  him,  and  requir- 
ing his  answer  thereto,  in  writing  and  under  oath. 

In  relation  to  the  entitling  of  the  papers  in  these  proceedings, 
the  rule  is  as  follows :  Where  the  proceedings  are  against  the 
original  parties  to  the  action,  the  papers  are  all  entitled  in  the 
original  action.  But  if  the  proceedings  are  against  persons  who 
are  not  parties  to  the  action,  the  afiidavit  and  papers  previous  to 
the  attachment  and  including  it  are  entitled  in  the  original 
action,  and  all  the  proceedings  subsequent  to  that  time  ought  to 
be  in  the  name  of  the  people,  on  the  relation  of  the  party 
prosecuting  the  attachment. 

Order  to  file  interrogatories. 

FULTON  COUNTY  COUET. 

The  People  of  the   State  of  New- 
York,  ex  rel.  Eicliard  Roe, 
aget. 
Eichard  Murray. 


At,  etc.,  on,  etc.,  as  ante,  435. 
The  defendant,  Richard  Murray,  being  charged  with  a  con- 
tempt of  court,  in  refusing,  neglecting,  or  omitting  to  make  a 
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return  to  this  court,  upon  an  appeal  duly  taken  thereto  by 
Richard  Roe  from  a  judgment  rendered  in  favor  of  John  Doe, 
by  the  said  Richard  INiurray,  as  a  justice  of  the  peace,  etc.,  and 
a  writ  of  attachment  having  issued  against  him  for  contempt, 
directed  to  the  sherilf  of  the  county  of  Fulton,  returnable  on  the 
22d  day  of  ,  18     ;  vfhereupon  the  said  sheriff  has  returned 

that  he  had  attached  the  said  defendant,  and  had  let  him  at  large 
on  bail  (or,  that  he  had  attached  the  defendant  and  had  him  in 
custody  before  the  court),  and  the  said  defendant,  now  being,  by 
virtue  of  such  attachment,  personally  before  the  court,  and 
denying  that  he  is  guilty  of  the  misconduct  charged,  as  afore- 
said, against  him,  it  is,  on  motion  of  Horace  E.  Smith,  attorney 
for  the  plaintiff,  ordered  that  the  said  plaintiff  do  forthwith  (or 
within  ten  days)  file  in  the  office  of  the  clerl^  of  this  court  inter- 
rogatories, specifying  the  facts  and  circumstances  alleged  against 
the  defendant ;  and  that  he  serve  a  copy  thereof  upon  the  said 
defendant  (or  the  attorney  of  the  defendant),  and  that  the  said 
defendant  put  in  written  answers  to  such  interrogatories,  upon 
oath,  and  tile  the  same  with  said  clerk,  within  twenty-four  hours 
after  the  time  when  such  interrogatories  are  served  on  him. 

And  it  is  further  ordered,  that  it  be  referred  to  Archibald  Mc- 
Farlan,  Esq.,  counselor  at  law,  residing  in  Johnstown,  in  said 
county,  to  examine  the  said  Richard  Murray  on  oath  upon  the 
said  interrogatories,  and  to  take  such  further  proofs  as  either 
party  may  produce  before  him  in  relation  to  the  alleged  miscon- 
duct, and  that  he  report  such  answers  and  proofs  to  this  court. 

And  it  is  further  ordered,  that  the  said  defendant  attend  before 
the  said  referee,  in  the  custody  of  the  said  sheriff,  and  that  the 
said  sheriff  detain  the  said  defendant  in  his  custody  until  the 
further  order  of  this  court. 

After  procuring  this  order,  filing  and  serving  a  copy  of  it,  the 
next  step  will  be  to  draw  and  file  interrogatories  to  be  adminis- 
tered to  the  defendant.  These  interrogatories  may  be  in  the 
following  form : 

Form  of  interrogatories. 
{Title  as  in  last  form.) 
Interrogatories  to  be  administered  to  Richard  Murray  above 
named,  for  his  refusal,  neglect  or  omission  to  make  and  file 
a  return  to  an  appeal  taken  to  this  court,  from  a  judgment 
rendered  by  him  in  favor  of  John  Doe  and  against  Richard 
Roe. 
First  interrogatory.  Were  you,  or  were  you  not,  on  the  20th 
day  of  ,18    ,  a  justice  of  the  peace  of  the  town  of  Johns- 

town, m  Pulton  county,  IST.  Y.  ? 

Second  interrogatory.  Did  you  on  that  day,  as  such  justice, 
render  a  judgment  in  a  civil  action,  in  favor  of  the  said  John 
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Doe  and  against  the  said  Richard  Roe,  for  the  sum  of  $75 
damages,  and  $5  costs  ? 

Third  interrogatory.  Did  the  said  Richard  Roe,  on  the  22d 
day  of  )  18    ,  serve  upon  you  a  notice  of  appeal  from  said 

judgment  to  this  court,  and  did  he,  at  the  same  time,  pay  to  you 
the  costs  entered  in  said  judgment,  and  he  did  also,  at  the  same 
time,  pay  to  you  the  sum  of  two  dollars  for  making  your  return 
thereto  ;  and,  further,  did  he,  at  the  same  time,  deliver  to  you  an 
undertaking  with  sureties  for  the  stay  of  execution  in  said  action, 
and  did  you  approve,  in  writing,  the  sufficiency  of  the  under- 
taking and  of  the  said  sureties  ? 

Fourth  interrogatory.  Have  you  at  any  time  made  and  filed 
any  return  to  said  appeal,  and  if  not,  why  have  you  refused, 
neglected  or  omitted  to  do  so  ? 

Answer  to  interrogatories. 
{Title  as  in  order  for  interrogatories,  ante,  439.) 
The  answer  and  examination  of  Richard  Murray  above  named, 
to  the  interrogatories  exhibited'  by  the  plaintiff  for  his  exam- 
ination pursuant  to  an  order  of  this  court,  dated  the 
day  of  ,  18    . 

First.  To  the  first  interrogatory  this  examinant  answers  and 
says,  that  he  was  such  justice  at  the  time  mentioned. 

Second.  He  further  answers  the  second  interrogatory  and  says, 
that  he  rendered  a  judgment  such  as  is  there  described. 

Third.  He  further  answers  the  third  interrogatory  and  says, 
that  a  notice  of  appeal  was  served  upon  him  at  the  time  men- 
tioned, and  that  an  undertaking  was  given  by  said  Richard  Roe 
with  sureties,  and  that  such  undertaking  and  sureties  were 
approved  in  writing  by  this  examinant.  But  he  says  that  his  fee 
of  two  dollars  for  making  his  return  was  not  paid  to  him  at  the 
time  of  serving  the  notice  of  appeal,  and  that  the  said  sum  has 
never  since  been  paid  or  tendered  to  him. 

RiOHAED  Murray. 
Subscribed  and  sworn  before  me,  ) 
this  day  of  ,  18    .     f 

A.  McFarlan,  Referee. 

Order  discharging  attachment. 
[Title  as  in  order  for  interrogatories,  ante,  439.) 

At,  etc.,  on,  etc.,  as  ante,  439. 
On  reading  and  filing  the  answer  of  Richard  Murray,  to  the 
interrogatories  filed  against  him  in  this  cause,  and  on  motion 
of  James  M.  Dudley,  of  counsel  for  the  said  Richard  Murray, 
it  is  ordered  that  the  attachment  issued  in  this  cause  be  and  the 
same  is  hereby  discharged. 
Vol.  IV.  — 56 
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Order  conmcling  defendant  for  contempt. 

{Title  as  in  order  for  interrogatories,  ante,  439.) 

At,  etc.,  on,  etc.,  as  ante,  439. 

A  writ  of  attacliment  having  heretofore  issued  out  of  this  court 
against  the  defendant,  Richard  Murray,  for  his  contempt  in 
refusing,  neglecting  or  omitting  to  make  his  return  to  an  appeal 
duly  brought  by  Richard  Roe,  from  a  judgment  rendered  by 
said  Richard  Murray  in  favor  of  John  Doe  and  against  said 
Richard  Roe,  which  attachment  was  directed  to  the  sheriff  of 
Pulton  county,  and  returnable  on  the  day  of  j  18     ; 

and  the  said  sheriff  having  returned  that  he  had  attached  the 
said  Richard  Murray,  and  had  let  him  at  large  on  bail  {or 
that  he  had  attached  the  said  Richard  Murray,  and  had  him 
in  custody  before  this  court),  and  the  said  Richard  Murray 
having  appeared  personally  before  the  court,  and  interrogatories, 
specifying  the  facts  and  circumstances  alleged  against  the  said 
Richard  Murray,  having,  by  order  of  the  court,  been  filed, 
and  a  copy  thereof  having  been  served  on  the  said  defendant  {or 
on  H.  E.  Smith,  Esq.,  his  attorney),  and  it  having  been  referred 
to  Archibald  McFarlan,  Esq.,  to  examine  the  said  Richard 
Murray,  on  oath  upon  such  interrogatories,  and  to  take  sucli 
further  proofs  as  either  party  might  produce  before  him  in  rela- 
tion to  said  alleged  contempt ;  and  the  said  referee  having  made 
his  report,  and  it  appearing  to  the  court  from  such  report  and 
the  answers  and  proofs  thereto,  and  the  original  affidavits  on 
which  said  attachment  issued,  that  the  said  Richard  Murray 
is  guilty  of  the  contempt  charged  against  him,  and  that  such 
misconduct  wa|S  calculated  to  do  or  did  actually  defeat,  impair, 
impede  or  prejudice  the  rights  of  the  plaintiff  above  named. 
Now,  on  motion  of  H.  E.  Smith,  Esq.,  attorney  for  the  plaintiff, 
it  is  ordered  that  a  fine  of  dollars  be  and  the  same  is  hereby 

imposed  upon  the  said  Richard  Murray  for  his  misconduct. 
And  it  is  further  ordered,  that  the  said  Richard  Murray  pay 
to  the  plaintiff  the  costs  and  expenses  of  these  proceedings, 
amounting  to  the  sum  of  dollars. 

It  is  also  further  ordered,  that  the  said  Richard  Murray 
be  and  he  is  hereby  directed  to  stand  committed  to  the  common 
jail  of  the  county  of  Fulton,  there  to  remain  charged  upon  said 
contempt,  until  the  fine  imposed  as  aforesaid,  together  with  the 
said  costs  and  expenses,  shall  be  fully  paid,  unless  he  shall  be 
sooner  discharged  by  the  court,  and  that  a  warrant  issue  to  carry 
this  order  into  effect. 
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Warrant  of  commitment. 

[SEAL.] 

The  People  of  the  State  of  New  Yoek, 

To  the  Sheriff  of  the  county  of  Fulton,  Greeting  : 

Wheeeas,  on  the  day  of  ,  18    ,  by  an  order  made 

by  the  county  court  of  the  county  of  Fulton,  at  a  term  thereof, 
held  at  the  court-house,  in  the  village  of  Johnstown,  in  said 
county,  in  an  action  pending  therein,  wherein  Richard  Roe  was 
plaintiff  and  Richard  Murray  was  defendant,  it  was  ordered 
that  the  said  Richard  Murray  be  committed  to  the  common 
jail  in  said  county,  there  to  remain  charged  with  the  contempt 
mentioned  in  said  order,  until  he  should  have  paid  the  fine 
imposed  upon  him  for  his  misconduct,  amounting  to  dollars, 
and  that  a  warrant  issue  to  carry  the  said  order  into  effect. 

Wow,  therefore,  we  command  you,  that  you  take  the  body  of 
the  said  Richard  Murray,  and  him  safely  and  closely  keep 
in  your  custody,  in  the  common  jail  of  the  county  of  Fulton, 
untn  he  shall  have  fully  paid  the  fine  imposed  as  aforesaid,  to 
wit,  the  sum  of  dollars,  and  also  'the  costs  and  expenses 

aforesaid,  amounting  to  dollars,  with  your  fees  hereon,  or 

until  the  said  Richard  Murray  shall  be  discharged  by  the 
farther  order  of  the  court.  And  you  are  to  return  this  writ,  and 
to  make  and  return  to  our  said  court  a  certificate,  under  your 
hand,  of  the  manner  in  which  you  shall  have  executed  the  same. 

Witness,  John  Stewart,  county  judge  of  Fulton  county  court, 
at  Johnstown,  the  day  of  ,  18    . 

MoETiMEE  Wade,  Cler^. 

H.  E.  Smith,  Attorney. 

This  warrant  should  be  indorsed  thus  :  "By  the  court.  Mor- 
timer Wade,  Clerk." 

This  proceeding  by  attachment  for  not  making  a  return  is  a 
matter  entirely  between  the  appellant  and  the  justice,  and  for 
that  reason  none  of  the  notices,  order  or  other  papers  in  the 
matter  need  be  served  upon  the  respondent.  When  a  return 
is  not  made,  the  respondent's  remedy  is  by  motion  to  dismiss  the 
appeal ;  and  when  an  appellant  neglects  or  refuses  to  procure  a 
return,  or  at  least  to  attempt  to  do  so  within  a  reasonable  time, 
the  court  may  dismiss  the  appeal  for  such  neglect ;  and  this  is 
especially  the  rule  when  the  appellant  refuses  to  make  an  effort 
to  procure  a  return  after  a  proper  request,  or  after  due  notice  by 
the  respondent  to  procure  it. 

The  court,  however,  will  not  dismiss  an  appeal  until  a  reason- 
able time  has  been  allowed  for  making  a  return.  And,  if  any 
reasonable  excuse  exists  for  the  delay,  a  considerable  length  of 
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time  will  be  allowed  for  the  purpose  of  making  and  filing  such 
return.  And  where  an  appellant  moves  promptly  and  diligently 
in  procuring  a  return,  but  the  matter  is  delayed  without  his  pro- 
curement or  fault,  the  court  will  refuse  to  dismiss  the  appeal  for 
any  such  delays. 

Section  12.  Amended  or  further  return.  The  power  of  the 
county  court  to  compel  a  return  has  just  been  explained.  But 
when  a  return  has  been  voluntarily  made,  it  may  be  omissive  or 
in  some  other  respect  defective,  and  in  that  case  the  court  pos- 
sesses the  same  power  to  compel  a  further  or  amended  return 
that  it  has  to  compel  an  original  one.  Code,  §  362.  There  is  one 
important  point  to  be  observed  in  relation  to  the  practice  in  pro- 
curing  a  further  or  amended  return  ;  and  that  is,  that  the  county 
court  is  to  be  deemed  always  open  for  that  purpose.  And  there- 
fore an  application  for  an  attachment,  or  an  order  granting  one, 
may  be  granted  at  any  time,  on  reasonable  notice,  when  any 
notice  is  necessary.  Thfe  forms  of  proceedings  for  contempts  are 
alike,  whether  the  attachment  is  sought  for  a  neglect  to  make 
any  return,  or  for -a  refusal  or  omission  to  make  an  amended 
return  when  that  has  been  ordered. 

Vigilance  in  protecting  a  party's  legal  rights  is  as  important 
here  as  elsewhere  in  legal  proceedings.  And  when  a  return  has 
been  made  and  filed  in  the  clerk's  oflace,  it  is  the  duty  of  both 
parties  to  promptly  examine  it  for  the  purpose  of  ascertaining 
whether  it  is  omissive  or  defective  in  any  particular.  If  it  is 
found  to  be  complete  and  satisfactory,  nothing  remains  to  be  done 
but  to  bring  the  cause  on  for  a  hearing  and  determination  ;  but 
if  it  is  found  to  be  defective,  the  party  desiring  to  have  it 
amended  should  promptly  make  a  motion  for  that  purpose,  and, 
as  we  have  already  seen,  ante^  433,  the  court  is  always  open  for 
this  purpose.  Either  party  is  entitled  to  an  amended  or  further 
return  when  that  is  required,  and  therefore  either  party  may 
apply  for  it  by  motion. 

When  the  application  is  made  to  the  county  court,  it  may  be 
made  at  any  reasonable  time  before  the  cause  is  argued,  unless 
some  rule  of  that  court  requires  the  application  to  be  made  within! 
some  prescribed  time.  But  when  the  county  judge  is.  incapaci- 
tated from  hearing  the  cause,  and  he  certifies  it  into  the  supreme 
court,  the  notice  for  the  application  must  be  given  within  twenty 
days  after  the  date  of  the  county  judge's  certificate,  or  it  will  be 
too  late.     Rule  57,  Sup.  Ct. 
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The  statute  requires  the  original  return  to  be  filed,  and  for  that 
reason  no  motion  for  an  amended  return  need  be  made  until  that 
has  been  done.  And  the  court  would  not,  probably,  before  that 
time,  entertain  a  motion  for  an  amended  return.  Fish  v.  Fer- 
ris, 3  E.  D.  Smith,  568,  569. 

There  may  be  instances  in  which  it  will  be  apparent  from  the 
face  of  the  return,  that  it  is  defective,  and  in  that  case  the  court 
may  order  a  further  or  amended  return,  without  other  proof, 
upon  the  mere  production  of  the  original  return.  But  it  is 
almost  invariably  the  case  that  proof  of  the  defects  or  omissions 
must  be  made  by  affidavits.  Such  affidavits  are  always  a  suffi- 
cient foundation  for  a  motion  for  an  amended  return,  if  they 
contain  facts  sufficient  to  authorize  or  req^uire  such  amendment 
to  be  made.     LynsJcy  v.  Pendegrast,  2  E.  D.  Smith,  43. 

As  a  general  rule,  a  motion  for  an  amended  return  ought  to 
be  made  before  the  cause  is  brought  to  argument ;  and  if  a  party 
should  bring  the  case  to  a  hearing  upon  his  own  notice,  before 
procuring  an  amended  return,  the  court  might  refuse  to  entertain 
the  motion  at  that  stage  of  the  action.  But,  notwithstanding 
that,  the  mere  fact  of  noticing  the  cause  and  bringing  it  on  for 
argument  does  not,  in  any  manner,  deprive  the  court  of  the 
power  of  ordering  the  cause  to  stand  over,  for  the  purpose  of 
hearing  an  application  for  an  amendment  of  the  return,  and 
where  it  is  evident  that  justice  will  be  promoted  by  suspending 
the  argument  and  ordering  the  cause  to  stand  over  for  an  amend- 
ment of  the  return,  the  courts  will  sometimes  pursue  that  course. 
Foley  V.  Alger,  4  E.  D.  Smith,  719  ;  Matthews  v.  Fiestel,  2  id. 
91.  Such  a  practice  is  not,  however,  to  be  encouraged,  since  it 
encourages  negligence ;  and  the  proper  corrective  is  to  require 
the  payment  of  costs  for  the  favor,  especially  when  it  is  evident 
that  the  omission  to  move  in  due  season  was  the  result  of  inex- 
cusable negligence. 

The  power  to  order  an  amended  return  is  not  limited,  and 
therefore  the  county  court  may  order  such  a  return  as  frequently 
as  the  case  may  require  it,  and  until  the  return  is  as  complete  as 
either  party  may  be  entitled  to  have  it,  upon  the  proofs  made. 

In  those  cases  which  are  heard  and  decided  upon  the  facts 
appearing  on  the  face  of  the  return,  it  will  be  best,  as  a  general 
rule,  to  allow  amendments  liberally,  when  the  facts  proved  will 
authorize  such  a  course. 

Magistrates  sometimes  omit  matters  which  seem  to  them  unim- 
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portant,  while  one  of  the  parties  may  deem  them  of  great  value 
as  a  part  of  the  case.  Such  omissions  are,  usually,  uninten- 
tional ;  but  there  are  cases  in  which  the  aggrieved  party  believes 
that  design  had  quite  as  much  influence  in  producing  the  result 
as  any  other  cause.  Such  suspicions  may  be  well  or  ill  founded, 
but  however  that  may  be,  the  applicant  is  entitled  to  be  fully 
heard  upon  the  merits  of  the  question  whether  the  return  is 
really  omissive  in  material  particulars.  Smith  v.  Johnston,  30 
How.  374. 

A  party  who  believes,  or  knows,  that  a  return  is  defective, 
ought  not  to  bring  it  on  for  a  hearing  ;  for,  as  we  have  already 
seen,  ante,  423,  the  return,  is  conclusive  as  to  the  facts  stated ;  and 
it  will  also  be  presumed -to  contain  all  that  transpired  below,  unless 
the  contrary  appears  from  the  return  itself ;  ante,  'k24L ;  and  if  the 
party  brings- the  cause  to  a  hearing  upon  such  a  return,  he  wiU  be 
compelled  to  abide  by  what  it  contains,  unless  the  court  should 
order  it  to  stand  over  for  amendment,  which  in  some  cases  is 
done  for  the  furtherance  of  justice.    Ante,  420,  445. 

When  an  application 'is  made  for  an  amended  return,  the  court 
ought  to  examine  the  matters  in  respect  to  which  a  further  or 
amended  return  is  sought,  and  the  application  should  be  refused 
in  respect  to  whatever  is  irrelevant,  or  is  not  material  and  import- 
ant to  the  questions  presented  for  review.  OnderdonJc  v.  Ranlett, 
3  Hill,  823,  329. 

Where  it  is  evident  that  the  judgment  must  be  reversed,  even 
though  an  amendment  were  ordered,  the  motion  for  an  amended 
return  will  be  denied.  A  motion  for  an  order  for  an  amended 
return  will  be  denied  when  it  is  evident  from  the  return  that  the 
judgment  must  be  reversed,  even  if  the  amendment  were  ordered. 
Wightman  v.  (Jlapp,  2  Cow.  517.  So,  where  a  motion  is  made 
by  a  respondent  for  amendment,  the  motion  will  be  denied  where 
it  appears  by  the  appellant's  afiidavits,  and  by  the  balance  of 
proof,  that  the  amendment  sought  is  incorrect  in  point  of 
fact.  lb. 

The  court  will  not  order  the  return  of  a  notice  or  other  paper 
which  cannot  affect  the  decision  upon  the  appeal.  Keeler  v. 
Adams,  3  Gaines,  84.  And  an  aflB^davit  which  is  made  for  the 
purpose  of  procuring  an  amended  return  must  state  wherein  the 
errors  consist,  so  that  the  court  may  see  whether  they  are  material 
or  not.     Leonard  v.  Bunderlin,  3  Caines,  136. 

An  appellate  court  does  not  compel  a  justice  to  return  any  par- 
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ticular  fact  as  true  or  false,  but  merely  whether  alleged  facts  are 
true  or  untrue.  In  one  case  {palmer  v.  Peck,  2  Cow.  461),  it  was 
moved  that  a  justice  should  amend  his  return  by  stating  certain 
things  and  omitting  or  denying  others,  but  the  court  denied  the 
motion,  and  said :  "  We  never  direct  the  justice  to  return  that 
such  a  thing  is  true  or  otherwise,  but  merely  order  him  to  supply 
defects  by  stating  whether  the  matters  to  which  he  is  legally 
called  upon  to  return,  and  to  which  he  has  omitted  to  answer,  be 
true  or  false." 

Where  an  order  for  an  amended  return  is  granted  by  a  county 
court,  the  return  is  not  complete  or  perfect  until  such  amended 
return  has  been  made  and  filed,  and  the  cause  cannot  properly 
be  placed  upon  the  calendar  before  that  time.  People  v.  County 
Judge  of  Clinton  Co.,  13  How.  277.  And  if,  in  such  a  case,  the 
county  court  dismisses  the  appeal,  for  want  of  prosecution,  before 
the  amended  return  has  been  filed,  the  proceeding  will  be  irregular 
and  void,  and  a  mandamus  will  be  issued  by  the  supreme  court 
compelling  the  county  court  to  reinstate  the  case  and  proceed  to 
render  a  judgment.  lb.  See  People  ex  rel.  Bidgway  v.  Oortel- 
you,  36  Barb.  164,  170. 

Where  a  return  is  silent  in  relation  to  the  matters  relied  upon 
as  the  grounds  of  reversing  the  judgment  rendered  below,  it  is  the 
duty  of  the  appellant  to  procure  an  amended  return  which  will 
show  the  alleged  errors.  Baum  v.  Tarpenny,  8  Hill,  75 ;  War- 
ring V.  Loomis,  4  Barb.  485  ;  Stafford  v.  Williams,  4  Denio,  182, 
183 ;  Capewell  v.  Ormshy,  2  E.  D.  Smith,  180  ;  Bawson  v.  Orow, 
4  id.  18. 

The  statute  does  not  prescribe  any  time  within  which  an 
amended  return  must  be  made  and  filed  ;  and  for  that  reason  the 
order  requiring  an  amended  return  should  specify  the  time  within 
which  it  must  be  done.  And  if  the  justice  fails  to  comply  with 
such  order,  he  will  be  liable  to  attachment  in  the  same  manner 
as  for  a  neglect  or  refusal  to  make  and  file  the  original  return. 

On  a  motion  for  an  amended  return,  it  is  not  necessary  to  serve 
any  notice  of  the  motion,  or  any  copies  of  the  moving  affidavits 
upon  the  justice.  It  is  sufficient  to  serve  those  upon  the  opposite 
party.  But  when  an  order  for  an  amended  return  has  been 
obtained,  a  copy  of  such  order  must  be  served  upon  the  justice. 
This  must  be  done  for  the  purpose  of  enabling  the  justice  to  know 
precisely  in  what  particulars  he  is  required  to  amend  his  previous 
return.    Full  information  ought  to  be  given  to  the  justice  of  those 
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latters  or  defects  which  are  complained  of  as  omissions,  imper- 
jctions  or  errors  in  the  return. 

If  a  return  is  defective  on  account  of  some  mistake  made  by 
ae  justice,  either  in  omitting  or  in  erroneously  stating  material 
latters,  he  may  apply  to  the  countj^  court  for  leave  to  correct  or 
mend  his  return.  And,  in  one  case,  a  justice  was  permitted  to 
lake  the  application  even  after  the  cause  had  been  noticed  for 
rgument,  upon  his  affidavit  that  a  gross  imposition  had  been 
racticed  upon  him.  Simpson  v.  Garter,  5  Johns.  350.  In  such  a 
ise  the  cause  will  be  ordered  to  stand  over  for  the  purpose  of 
llowing  the  justice  to  make  an  application  to  the  court  for  leave 
)  amend  or  correct  his  return.  lb.  Notice  of  the  motion,  and 
spies  of  the  affidavits  upon  which  the  motion  is  founded,  must 
e  served  upon  the  attorney  for  the  appellant.  lb.  If  the  error 
•as  caused  by  the  acts  of  the  respondent's  attorney,  there  is  the 
ime  reason  for  requiring  a  similar  practice  upon  the  justice's 
pplication.  After  the  original  return  has  been  filed,  the  justice 
1  not  at  liberty  to  volunteer  an  amended  or  supplementary 
jturn,  but  must  obtain  leave  of  the  appellate  court  for  that 
urpose.  Barker  v.  Webster,  Super.  Ct.,  Buffalo,  cited  in  Clint, 
dg.  1970. 

Where  the  court  thought  that  its  decision  might  depend  upon 
le  construction  of  a  lease  which  was  read  in  evidence  below, 
at  not  set  forth  in  the  return,  the  court,  of  its  own  motion, 
[■dered  the  justice  to  amend  the  return  by  setting  forth  a  copy 
'  the  lease.  Howland  v.  Miller,  Super.  Ct.,  Buffalo,  cited  in 
lint.  Dig.  1970.  In  such  a  case,  if  the  argument  had  com- 
lenced,  the  court  would  suspend  the  hearing  until  the  amended 
iturn  was  made  and  filed.  Since  the  county  court  is  always 
pen  for  the  purpose  of  applications  for  an  amended  return,  such 
pplications  ought  to  be  made  promptly  after  the  error  or  defect 

discovered  by  the  justice. 

Under  the  old  practice,  if  a  justice  returned  precisely  and  spe- 
fically  as  to  all  the  facts  stated  in  the  affidavit  upon  which  the 
jrtiorari  was  allowed,  the  court  would  have  refused  to  order  an 
mended  return  founded  upon  supplementary  affidavits  which 
ated  grounds  of  error  not  specified  in  the  original  affidavits. 
'utler  V.  Molntyre,  2  Johns.  182.  So,  too,  it  has  been  held, 
nee  the  Code,  that  the  appellate  court  would  not  reverse  a  judg- 
ent  for  any  errors  except  such  as  were  stated  in  the  notice  of 
ppeal  {ante,  389),  though  other  judges  have  taken  an  opposite 
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view  of  the  matter  {ante,  391).  And  again,  a  notice  of  appeal  is 
amendable,  and  when  it  has  been  amended,  it  would  certainly 
be  proper  to  require  the  return  to  answer  as  to  the  points  allowed 
to  be  inserted  in  the  notice  of  appeal,  and  this  could  be  done  by 
an  amended  return  if  necessary. 

In  one  case  {Rudd  v.  Baker,  7  Johns.  548),  a  justice  signed  a 
return  which  had  been  drawn  by  the  appellant's  agent  or  attorney ; 
the  justice  subsequently  made  a  supplementary  return  declaring 
the  first  one  incorrect,  and  he  afterward  made  a  still  further 
return,  in  which  he  declared  that  the  supplementary  return  was 
also  erroneous,  and  that  the  original  return  was  most  nearly  cor- 
rect, and  upon  a  motion  for  leave  to  file  the  returns,  the  court 
rejected  both  of  the  supplementary  returns. 

K  the  return  of  a  justice  is  evasive,  and  his  conduct  is  disin- 
genuous, the  court  will  order  him  to  amend  it,  and  require  him 
to  pay  the  costs  of  the  application,  upon  a  proper  motion  for  that 
purpose,  if  a  proper  notice  of  the  application  is  given  to  him. 
Bird  V.  SilsUe,  1  Cow.  583. 

On  a  motion  for  an  order  requiring  a  justice  to  amend  his 
return,  one  party  read  a  certificate  from  the  justice  corroborative 
of  the  moving  papers ;  but  the  other  party  read  an  affidavit 
made  by  the  justice  contradictory  of  the  certificate,  and  explan- 
atory of  the  manner  in  which  it  was  given,  and  it  was  held  that 
the  affidavit  ought  to  outweigh  the  certificate.  Keeler  v.  Adams, 
3  Gaines,  84. 

The  effect  of  an  arbitration  of  a  cause  after  an  appeal  has  been 
brought,  has  been  explained  elsewhere.  1  Wait's  Law  &  Pr.  1033. 

Form  of  additional  return  made  hy  justice  voluntarily. 
To  the  county  court  of  Fulton  county  : 

In  pursuance  of  the  notice  of  appeal  heretofore  served  upon 
me,  and  now  on  file  in  the  office  of  the  clerk  of  Pulton  county, 
aiid  in  obedience  to  the  law,  I  do  hereby  make  a  further  return 
in  the  action  in  which  John  Doe  is  plaintiff  and  Richard  Roe 
defendant,  and  do  certify  and  return  that  I  accidentally  omitted 
to  state  the  evidence  of  A.  B.,  a  witness  sworn  in  behalf  of  the 
said  John  Doe,  on  the  said  trial  before  me  ;  and  that  said  A.  B. 
testified  on  the  trial  as  follows  :  (state  the  evidence  in  the  usual 
manner).  I  do  further  certify  and  return  that  after  the  evidence 
had  been  closed  and  the  cause  summed  up  by  the  counsel  for 
the  respective  parties,  I  charged  the  jury  as  follows  :  (state  the 
substantial  parts  of  the  charge  given). 

RiCHAED  MUBEAT,  JustlCe. 

Dated  Johitstown,  7, 1874. 
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General  form  of  affidavit  for  an  amended  return. 

In  siicli  an  additional  return  the  essential  point  is  to  supply 
the  defects  or  to  correct  the  errors  in  the  return  previously  made 
in  the  cause.  In  doing  this,  care  should  be  taken  to  return  f  ally 
and  particularly  all  such  matters  as  are  necessary  to  constitute 
a  full  return. 

In  most  of  the  cases  in  which  an  amended  return  is  sought, 
the  motion  is  founded  upon  affidavits  made  or  furnished  by  the 
party  who  desires  an  amendment  of  the  return.  The  essential 
features  of  such  an  affidavit  are  that  it  sets  forth  truly,  fully  and 
particularly  the  points,  matters  or  things  in  which  it  is  claimed 
that  the  original  return  is  defective.  A  general  form  for  an  affi- 
davit will  be  here  given  ;  but  the  particulars  in  which  a  return 
may  be  defective  are  so  numerous  that  scarcely  any  two  cases 
will  be  similar  in  the  facts  forming  a  ground  of  the  motion.  For 
this  reason  any  form  which  may  be  given,  will  merely  serve  as 
an  outline,  which  must  be  filled  up  according  to  the  circum- 
stances of  each  particular  case. 

General  form  of  affldavitfor  an  amended  return. 

I'ULTON  COUNTY  COURT. 

Jokn  Doe,  respondent,  [ 

agst. 
Richard  Roe,  appellant. 


Pulton  county,  ss.  : 

Richard  Roe,  being  duly  sworn,  says  that  he  is  the  appel- 
lant_  in  the  above-entitled  cause  ;  that  Richard  Murray,  the 
justice  who  tried  the  said  cause  in  the  court  below,  has  made 
and  filed  a  return  in  obedience  to  the  notice  of  appeal  served 
upon  him,  which  return  was  filed  in  the  Fulton  county  clerk's 
office,   on  the  day  of  ,    18    .      And    deponent 

says  that  said  return  is  omissive  and  defective  in  several 
material  particulars,  and  among  other  things  it  omits  to  state 
that  this  deponent  duly  made  an  application  to  adjourn  the  trial 
of  the  said  cause  while  the  same  was  pending  before  said  justice ; 
that  this  deponent  made  due  proof  and  offered  sufficient  security 
to  entitle  him  to  an  adjournment  of  the  same,  and  that  said  jus- 
tice improperly  refused  to  grant  the  adjournment  sought.  And 
deponent  further  says  that,  on  the  application  for  such  adjourn- 
ment, he  was  duly  sworn  by  the  said  justice,  and  testified  to  the 
foUowmg  facts :  (state  fully  such  facts  as  were  sworn  to,  but 
omitted  m  the  return) ;  that  this  deponent  also  proved,  by  Lucius 
J .  Smith,  the  following  facts  :  (state  the  facts) ;  that  this  depo- 
nent also  offered  to  give  such  a  bond  as  may  be  by  law  required 
tor  an  adjournment  in  such  an  action,  and  that  he  offered  Lucius 
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J.  Smith  and  Francis  Burdick  as  sureties  in  said  bond,  which 
sureties  were  abundantly  responsible  and  were  legally  capable 
of  becoming  such  sureties.  And  deponent  further  says,  that 
said  justice  rejected  both  of  said  sureties,  and  denied  the  appli- 
cation for  an  adjournment,  and  that  such  decision  is  one  of  the 
grounds  upon  which  this  appeal  is  founded,  and  is  so  stated  in 
the  notice  of  appeal. 

Richard  Roe. 
Subscribed  and  sworn  before  me,  ) 
this  7th  day  of  ,  1874,     f 

Petee  W.  Plantz,  Justice. 

Such  an  affidavit  ought  to  be  folioed  as  is  the  practice  in  courts 
of  record.  After  completing  it,  the  proper  copies  must  be  made 
for  service  upon  the  opposite  party,  and  for  proving  service 
thereof.  If  other  affidavits  are  required  besides  those  made  by 
the  party,  let  them  be  prepared  and  copies  of  them  made  for 
service.  After  the  affidavits  are  completed,  the  next  step  will 
be  to  draw  a  notice  of  the  motion  for  such  amended  return. 
This  notice  is  brief,  and  may  b  e  in  the  following  form : 

Form  of  notice  of  Tnotion,  etc. 
{Title  as  in  affidavit,  ante,  450.) 

Sir — Please  to  take  notice,  that  upon  the  return  on  this  appeal, 
now  on  file  in  the  Fulton  county  clerk's  office,  and  upon 
affidavits,  with  copies  of  which  you  are  herewith  served,  a 
motion  will  be  made  in  the  Fulton  county  court,  before  the  Hon. 
John  Stewart,  county  judge  of  Pulton  county,  at  his  office  in 
Johnstown,  on  the  day  of  ,  1874,  at  10  o'clock,  A.  m., 

for  a  rule,  or  order,  requiring  Richard  Murray,  the  justice 
who  tried  the  cause  in  the  court  below,  to  make  a  further  and 
amended  return  on  this  appeal,  or  for  such  other  or  further 
rule,  order  or  relief,  as  the  court  may  deem  proper  to  grant. 
Dated  29,  1874.  Yours,  etc.. 

Smith  &  Carroll, 
Attorneys  for  Appellant. 
To  Wells  &  Dudley,  Esqs., 

Attorneys  for  Respondent. 

Such  a  motion  may  be  made  at  any  time,  since  the  county 
court  is  always  open  for  such  motions.  But  in  giving  notice  of 
motion,  care  should  be  taken  to  give  as  much  time  as  is  required 
in  ordinary  motions  in  courts  of  record.  When  the  affidavits 
and  notices  are  complete,  serve  them  in  the  usual  manner.  But 
no  copies  of  the  affidavit  or  of  the  notice  of  the  motion  need  be 
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3rved  on  the  justice  who  made  the  return,  unless  it  is  in  a  case 
1  which  it  is  sought  to  subject  him  to  costs  for  an  evasive  return 
r  some  similar  case.  Ante,  A.4Q. 

At  the  time  appointed  for  the  motion,  the  moving  party  must 
ttend  at  the  place  named  in  the  notice  of  motion,  prepared  with 
roof  of  the  service  of  copies  of  the  affidavits  and  of  the  notice 
f  motion.  If  no  opposition  is  made,  the  court  will  usually  grant 
le  motion  as  of  course,  if  the  matter  sought  by  the  amended 
jturn  is  material. 

If  the  opposite  party  concludes  to  oppose  the  motion,  it  will 
sually  be  upon  the  following  grounds :  1st.  That  the  moving 
apers  are  insufficient,  or  that  they  have  not  been  properly 
jrved ;  2d.  If  sufficient  and  properly  served,  that  the  facts  are 
ot  truly  or  fully  stated  in  the  moving  affidavits ;  or,  3d.  That 
le  matters  are  not  material,  or  that  the  facts,  if  returned  as 
[aimed,  would  not  change  the  result  of  the  appeal.  The  grounds 
f  opposing  such  a  motion  are  as  numerous  as  there  are  tenable 
bjections  to  urge  against  the  motion ;  and  the  nature  of  the 
bjections  will  be  matter  of  fact  or  of  law,  as  the  circumstances 
f  the  particular  case  wiU  demand.  If  there  is  a  dispute  as  to 
ie  truth  of  the  matters  stated  in  the  moving  affidavits,  the 
roper  way  to  raise  the  question  is  by  preparing  counter  affida- 
its,  and  reading  them  on  the  hearing  of  the  motion. 

Draw  the  affidavits  in  the  usual  form,  and  state  the  facts  as 
ley  may  be  in  the  particular  case,  or  so  as  to  present  such  facts 
3  are  deemed  important  in  the  disposition  of  the  motion.  No 
jpies  of  the  affidavit  need  be  served  on  the  opposite  party ;  it 
ill  be  sufficient  to  produce  and  read  them  at  the  hearing  of  the 
lotion.  But  the  original  affidavits  used  by  both  parties  ought 
I  be  filed  with  the  clerk  of  the  court,  unless  the  county  judge 
(tains  them  for  the  purposes  of  the  motion,  in  which  case  he 
ill  either  file  them,  or  direct  it  to  be  done. 

After  reading  the  affidavits,  and  such  portions  of  the  return 
5  may  be  material,  the  motion  is  argued  in  the  usual  manner. 

The  moving  party  ought  to  be  prepared  with  a  draft  of  an  order 
ich  as  he  deems  himself  to  be  entitled  to  ;  and  this  ought  to  be 
resented  to  the  court  at  the  argument.  Such  orders  are  frequently 
odified  by  the  court,  after  hearing  the  arguments  of  both  parties, 
id  such  an  order  as  is  proper  is  then  granted.     After  the  order 

granted  it  ought  to  be  filed  with  the  county  clerk,  and  copies 
[  it  served  upon  the  opposite  party  and  upon  the  justice  who 
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tried  the  action  and  made  tlie  return.     The  order  may  be  drawn 
in  the  following  form  : 

Form  of  order  for  amended  return. 

PULTON  COUNTY  COURT. 


John  Doe,  respondent, 

ag«l. 
Eichard  Roe,  appellant. 


At  a  term  of  the  county  court  held  at  the  office  of  the  Hon. 
John  Stewart,  county  judge,  etc.,  etc.,  at  Johnstown,  on  the  8tli 
day  of  ,  1874.     Present  —  Hon .  John  Stewart,  county  j  udge. 

On  reading  and  filing  affidavits  and  notice  of  motion  and  proof 
of  the  service  of  the  same,  and  after  hearing  Horace  E.  Smith, 
Esq.,  for  the  motion,  and  John  Wells,  Esq.,  appearing  and  oppos- 
ing, it  is  ordered  that  Richard  Murray,  Esq.,  who  tried  this 
cause,  amend  the  return  filed  therein,  and  therein  state  whether 
or  not  the  said  Richard  Roe,  on  the  day  this  cause  was  tried 
before  him,  did  or  did  not  ask  or  move  for  a  further  adjournment 
of  the  cause  on  account  of  the  absence  of  a  material  witness  for 
Mm,  by  the  name  of  Peter  Smith,  who  resided  in  the  county  of 
Fulton,  or  how  otherwise ;  and  whether  the  said  Richard  Roe 
was  not  sworn,  and  testified  to  the  said  justice  that  since  the  last 
adjournment  he  had  procured  two  subpoenas  for  the  said  Peter 
Smith,  and  had  endeavored  to  serve  him  therewith  ;  that  one  of 
the  said  subpoenas  he  had  given  to  Alexander  Stewart,  and  hired 
him  to  go  to  the  residence  of  the  said  witness  and  subpoena  him, 
and  that  he  had  been  informed  by  said  Stewart  that  he  had  sub- 
poenaed said  witness  to  attend  this  trial  at  the  day,  but  that  said 
witness  was  sick  and  confined  to  his  bed,  and  could  not  come,  or* 
how  otherwise ;  and  whether  or  not  said  Richard  Roe  further 
testffied  in  said  application  that  Peter  Smith  was  a  material  wit- 
ness for  him  on  the  trial  of  this  cause,  and  that  he  could  not 
safely  proceed  to  the  trial  of  this  cause  without  his  testimony, 
and  that  he  expected  the  said  Alexander  Stewart  every  moment 
in  court,  and  that  he  would  then  prove  by  him  that  said  Peter 
Smith  had  been  subpoenaed,  and  was  sick  and  unable  to  attend 
court,  or  how  otherwise  ;  and  whether  or  not  the  said  justice 
refused  to  wait  a  few  moments  for  the  said  Alexander  Stewart  to 
come  into  court,  and  also  refused  to  grant  said  Richard  Roe  a 
further  adjournment  on  his  said  application,  or  how  otherwise  ; 
and  it  is  further  ordered  that  said  Richard  Miirray  mate  said 
amended  return,  and  file  the  same  with  the  clerk  of  Pulton 
county  within  ten  days  after  the  service  upon  him  of  a  copy  of 
this  rule  or  order,  or  that  he  show  cause  before  the  Hon.  John 
Stewart,  at  his  office  in  the  village  of  Johnstown,  on  the 
day  of         ,  1874,  at  10  o'clock,  a.  m.,  why  an  attachment  should 
not  issue  against  him. 

Mortimer  Wade,  Cleric. 
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In  drawing  an  order  for  an  amended  return,  the  attorney  wl 
obtains  it  ought  to  be  careful  to  state  with  particularity  evei 
point  or  fact  as  to  which  he  seeks  information  in  the  amende 
return.  A  copy  of  the  order  ought  then  to  be  served  upon  tl 
opposite  party  and  upon  the  justice,  with  a  notice  indorse 
thereon,  in  the  following  form,  or  some  other  similar  one : 

Form,  of  notice  of  order. 

Sir  — Take  notice  that  the  within  is  a  copy  of  an  order  filed  i 
this  cause.  Yours,  etc.. 

Smith  &  Careoll, 

Attorneys  for  Appellant. 
To  Richard  Mitbbat,  Esq.,  and  to 
Wells  &  Dudley,  Esqs., 

Attorneys  for  Respondent. 

Upon  the  receipt  of  a  copy  of  this  order  and  notice,  it  is  th 
duty  of  the  justice  to  comply  with  its  terms  within  the  time  pre 
scribed  therein,  unless  he  has  some  legal  excuse  for  not  complj 
ing  with  it.  And  in  that  case  he  must  appear  and  show  cans 
before  the  county  judge  at  the  time  specified  therefor  in  th 
order.  Usually  there  is  no  legal  reason  for  not  complying  wit 
the  order  by  making  and  filing  an  amended  return.  And  th 
justice  may  comply  with  the  order  by  making  his  amendei 
return  in  a  form  like  the  following : 

Form  of  amended  return. 

FULTON   COUNTY   COURT. 


John  Doe,  respondent, 

agst. 
Ricliard  Roe,  appellant. 


To  the  county  court  of  the  county  of  Fulton : 

The  undersigned,  in  obedience  to  the  rule  or  order  hereto 
annexed,  returns :  That  the  said  Richard  Roe,  on  the  day  tb 
cause  in  said  rule  or  order  mentioned  was  tried  before  me,  die 
ask  or  move  for  a  further  adjournment,  on  account  of  theabseno 
of  a  material  witness,  as  he  alleged,  by  the  name  of  Peter  Smith 
who,  he-  alleged,  resided  in  the  county  of  Fulton,  but  he  did  no 
produce  or  offer  any  evidence  that  the  said  Smith  had  been  sub 
pcenaed  to  attend  said  trial  as  a  witness. 

The  undersigned  further  returns,  that  the  said  Richard  Ed 
was  sworn,  and  testified  to  the  undersigned,  that  since  the  las 
acljournment  of  said  cause,  he  had  procured  two  subpoenas  fo 
said  bmith,  and  endeavored  to  serve  him  therewith,  and  that  h 
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had  given  one  of  the  said  subpoenas  to  Alexander  Stewart,  and 
hired  him  to  go  to  the  residence  of  said  witness  and  subpoena 
Mm ;  and  that  he  had  been  informed  by  said  Stewart  that  he  had 
subpoenaed  said  witness  to  attend  the  trial  of  said  cause  on  said 
day,  and  that  he  was  sick  and  confined  to  his  bed,  and  could  not 
come,  as  he  was  also  informed  by  said  Stewart ;  and  that  the 
said  Smith  was  a  material  witness  for  him  on  the  trial  of  said 
cause,  and  that  he  could  not  safely  proceed  to  the  trial  thereof 
without  his  testimony,  and  that  he  expected  the  said  Alexander 
Stewart  in  court  every  moment,  and  he  would  then  prove  by 
him  that  said  Smith  had  been  subpoenaed  and  was  sick  and 
unable  to  attend  said  trial. 

But  the  undersigned  further  says,  that  no  evidence  whatever 
was  offered  to  him  to  show  that  any  subpoena  had  in  fact  been 
served  upon  the  said  Smith  by  the  said  Stewart,  or  by  any  other 
person,  or  that  Smith  was  sick  or  unable  to  attend,  or  that  said 
Stewart  had  ever  been  to  his  house  to  subpoena  him.  The  under- 
signed denies  that  he  refused  to  wait  a  few  moments  for  the  said 
Stewart  as  requested  by  said  Roe,  but,  on  the  contrary,  says, 
that  at  the  request  of  said  Roe,  he  waited,  according  to  his  best 
recollection  and  belief,  about  half  an  hour  for  said  Stewart,  who 
not  then  having  arrived,  the  undersigned  proceeded  to  the  trial 
of  the  said  cause,  and  refused  to  grant  said  Roe  a  further  adjourn- 
ment, because  it  was  considered  that  he  had  not  shown  himself 
to  be  legally  entitled  to  such  adjournment. 

Dated  Johnstown,  31,  1874. 

RiCHAKD  MUEEAY,  JusUce. 

When  the  amended  return  is  filed  in  the  county  clerk's  office, 
and  neither  party  desires  a  further  return,  the  cause  will  be  ready 
to  bring  on  to  argument,  which  will  be  the  next  subject  discussed. 


ARTICLE  IV. 

ARGUMENT  ON   APPEALS. 

Section  1.  In  general,  setting  return  aside.  The  return  of  a 
justice  may  be  set  aside  and  a  new  return  ordered  if  the  facts 
of  the  case  are  such  as  require  this  to  be  done.  A  retiirn  was 
set  aside  in  one  case  because  it  was  drawn  by  the  attorney  for 
the  appellant.  Fox  v.  Johnson,  3  Cow.  20.  In  cases  where  it 
was  drawn  by  the  attorney  for  the  respondent,  the  court  has 
sometimes  refused  to  set  the  return  aside,  especially  when  there 
was  nothing  improper  shown  9.S  to  the  conduct  of  the  justice. 
Ante,  432.    A  return  will  not  be  set  aside  on  the  ground  that  it  is 
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incorrect  or  untrue  or  defective  in  its  statements,  or  tliat  it  con- 
tains immaterial  matters.  Smith  v.  Johnston,  30  How.  874. 
Supplementary  returns  may  be  set  aside  when  it  appears  that 
the  conduct  of  the  justice  was  improper  in  the  mode  of  preparing 
them.    Rudd  v.  Baker,  1  Johns.  548.     See  ante,  422. 

"When  an  appeal  is  taken  in  a  case  in  which  there  is  no  new 
trial  in  the  county  court,  but  the  cause  is  heard  upon  the  facts 
appearing  in  the  return,  the  only  points  which  can  usually  be 
made  are  such  as  arise  upon  the  facts  appearing  in  the  record 
itself.  There  are  some  exceptions  to  this  rule,  as  in  the  case  of 
assigning  error  in  fact,  which  will  be  explained  in  a  subsequent 
place.  When  the  cause  is  heard  upon  the  return,  the  questions 
made  are  usually  matters  of  law,  and  these  are  argued  before  the 
court.  But  there  is  occasionally  a  case  in  which  a  reversal  is 
asked  on  account  of  an  erroneous  finding  upon  questions  of 
fact ;  this,  matter  will  be  hereafter  discussed. 

In  the  present  article  the  principal  subjects  of  attention  will 
be  such  as  relate  to  the  practice  on  the  argument  or  preceding  it, 
omitting  the  subject  of  the  decision  or  the  rules  relating  thereto 
until  discussing  the  title  "Judgment." 

Section  2.  Hearing  at  what  terra  of  the  court.  Where  the 
appellate  court  has  several  judges,  as  in  the  case  of  the  New 
York  common  pleas,  or  the  superior  court  of  the  city  of  BuflTalo, 
there  are  both  general  and  special  terms  of  the  court.  And  in 
all  appeals  in  which  the  case  is  heard  and  decided  upon  the 
return,  the  argument  must  be  heard  at  a  general  term  of  the 
court.     Code,  §  364. 

But  in  the  county  courts  there  is  but  one  judge,  and  every 
cause  is  heard  by  him,  unless  transferred  to  some  other  judge  by 
virtue  of  some  statute.  There  is  not,  therefore,  any  such  thing 
as  a  distinction  between  general  and  special  terms  of  the  county 
court.  A  county  judge  may  appoint  particular  terms  for  the 
hearing  of  law  arguments,  and  others  for  the  trial  of  issues  of 
fact  by  a  jury,  but  that  would  not  make  one  term  a  general  and 
the  other  a  special  one.  Any  term  of  the  county  court  at  which 
the  argument  is  heard  is,  for  the  purposes  of  the  law,  a  general 
term. 

Section  3.  Either  party  may  bring  cause  to  argument.  After 
the  return  has  been  made  and  filed,  the  cause  may  be  noticed  for 
argument  by  either  party,  unless  a  motion  for  an  amended  return 
should  be  pending.     If  the  return  is  not  complete  and  an  order 
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s  made  for  an  amended  return,  this  will  operate  as  a  stay  of 
hie  proceedings  on  the  argument  until  the  amended  return  is 
iled.     Ante,  p.  447. 

If  a  motion  for  an  amended  return  has  been  made  and  is  pend- 
ng,  the  court  will  not  hear  the  argument  of  the  appeal  until 
ifter  the  decision  of  the  motion,  nor  until  the  return  comes  in,  if 
m  amended  return  is  ordered. 

Section  4.  Upon  what  notice.  A  cause  cannot  be  brought  to 
irgument  upon  any  notice  less  than  eight  days.  Code,  §  364.  Of 
jourse  this  rule  may  be  modified  or  entirely  waived  by  the  par- 
ies, if  they  choose  to  do  so.  And  if  the  case  is  actually  argued 
n  open  court  this  will  be  regular,  although  the  agreement  to 
irgue  was  a  mere  verbal  one.  But  a  mere  oral  agreement  will 
lot  be  enforced  by  the  courts.  Rule  16,  Sup.  Ct. ;  Wait's  Code, 
329. 

After  a  cause  has  been  regularly  noticed  by  either  party,  and 
placed  upon  the  calendar,  it  wiU  continue  thereon  until  the  cause 
is  disposed  of.  Code,  §  364.  And  in  such  a  case,  no  further 
aotice  of  argument  is  necessary,  even  though  the  case  is  moved 
it  a  subsequent  term  of  the  court.  Townsend  v.  Keenan,  2  Hilt. 
544. 

Section  5.  Putting  cause  on  the  calendar.  After  a  return  has 
been  filed,  if  it  is  complete  or  satisfactory  to  the  parties,  and 
jither  party  has  noticed  the  cause  for  argument,  it  is  the  duty 
rf  the  clerk  to  place  it  upon  the  calendar.  In  doing  this,  the 
priority  of  the  causes  wUl  be  governed  by  the  date  of  the  filing 
3f  the  return. 

To  secure  the  entry  of  a  cause  upon  the  calendar,  the  party 
aoticing  it  should  furnish  the  clerk  of  the  appellate  court  with  a 
note  of  issue,  containing  the  title  of  the  action,  the  nature  of  the 
issue,  whether  tried  by  jury  or  an  argument  upon  the  return,  the 
aames  of  the  attorneys,  and  the  date  of  the  filing  of  the  return. 
This  notice  ought  to  be  given  in  due  season,  so  that  the  clerk 
may  make  up  the  calendar  with  as  little  trouble  and  alteration 
IS  possible.  The  proper  mode  will  be  to  file  a  note  of  issue 
it  the  time  of  serving  the  notice  of  argument. 

If  the  case  is  one  in  which  a  new  trial  can  be  had,  the  statute 
requires  the  note  of  issue  to  be  served  on  the  clerk  at  least  eight 
lays  before  the  commencement  of  the  term  of  court.  Code, 
5  364.  A  similar,  rule  ought  to  be  enforced  in  cases  which  are 
lieard  on  the  return.  In  cases  of  new  trials  the  clerk  is  required 
Vol.  IV.  — 58 
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to  enter  the  cause  upon  the  calendar  according  to  date  of  the 
return.  Code,  §  364.  This  practice  differs  from  that  which 
obtains  where  the  cause  is  heard  upon  the  return,  for  the  general 
practice  there  has  been  to  arrange  the  causes  according  to  the 
priority  of  the  filing  of  the  return.  Uniformity  in  practice  would 
require  that  all  causes  should  be  placed  upon  the  calendar 
according  to  the  date  of  the  return,  as  required  by  statute  in 
cases  of  new  trials. 

In  the  county  courts  it  is  the  common  practice  to  hear  both 
classes  of  appeals,  whether  on  new  trials,  or  upon  the  justice's 
return  ;  and  they  are  either  of  them  heard  at  the  same  term  as 
may  be  convenient  to  hear  them. 

The  Code  prescribes  the  order  of  disposing  of  causes  upon 
the  calendar.  Code,  §  257.  And  this  section  is  applicable  to  the 
county  courts.  Id.,  §  8.  That  order  is :  1.  Issues  of  fact  to  be 
tried  by  a  jury;  2.  Issues  of  fact  to.  be  tried  by  the  court; 
3.  Issues  of  law.  In  making  up  the  calendar,  the  county  clerk 
ought  to  arrange  the  causes  in  the  order  thus  specified.  To  do 
this,  he  will  first  insert  the  causes  in  which  a  new  trial  is  to  be 
had  in  the  county  court,  and  these  are  to  be  arranged  according 
to  the  date  of  the  justice' s  return.  The  next  class  of  cases  will 
be  those  appeals  which  are  heard  and  decided  upon  the  justice's 
return,  and  these  are  arranged  in  the  order  of  time  in  which  they 
were  filed  in  the  clerk' s  ofllce,  unless  the  court  otherwise  orders, 
either  by  general  rules,  or  by  particular  direction.  See  ante, 
Vol.  3,  pp.  7,  8,  9. 

The  note  of  issue  filed  with  the  clerk  may  be  in  the  following 
form : 

Forrn  of  note  of  issiie  on  argument. 

FULTON  COUNTY   COTJKT. 


John  Doe,  respondent,    |  H.  E.  SMITH,  Plaintiff's  Attorney. 
EiciiardEoe, 'appellant,  j  A.  McFaelan,  Defendant's  Attorney. 

Appeal  to  be  heard  on  justice's  return.     Return  filed 
8,  1874. 
Defendant' s  note. 

Where  a  new  trial  is  to  be  had  in  the  county  court,  the  note 
of  issue  will  differ  somewhat  in  form. 
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FTJLTOK  COTJNTT   COTJET. 


John  Doe,  respondent,    |  McIntyke  Fbaser,  Plaintiff' s  Attorney. 
Kichard  RoeVappeiiant.   j  JoHN  Wells,  Defendant' s  Attorney. 

Appeal  to  be  tried  by  a  jury  in  the  county  court.  Date  of  the 
justice' s  return  is  8,  1874. 

Plaintiffs  note. 

Section  6.  Dismissing  appeal  for  neglect  to  bring  it  to  a  hear- 
ing. After  a  cause  has  been  regularly  noticed,  and  then  placed 
apon  the  calendar,  it  must  be  disposed  of  before  the  end  of  the 
second  term  following,  or  the  court  is  required  to  dismiss  the 
appeal  unless  the  cause  is  continued  by  special  order  for  cause 
shown.     Code,  §  364. 

This  clause  of  the  statute  does  not  seem  to  apply  to  any  appeals, 
except  those  which  are  heard  upon  the  justice's  return.  And 
even  in  those  cases  the  court  will  listen  favorably  to  any  reason- 
able cause  of  delay. 

Where  the  amount  of  business  to  be  disposed  of  by  the  court 
is  large,  it  is  a  general  rule  to  require  the  parties  to  be  ready  for 
the  argument  at  the  time  when  the  cause  is  regularly  called  on 
the  calendar.  Tryon  v.  Jennings,  22  How.  421  ;  12  Abb.  33. 
And  in  the  New  York  common  pleas,  the  engagement  of  counsel 
La  another  court  is  not  suflScient  cause  for  postponement.  lb. 
This  rule,  however,  would  not  be  applied  by  most  county  courts, 
since  the  same  reason  would  not  exist  for  its  enforcement.  Tliere 
are  so  many  reasons  why  it  may  be  proper  to  postpone  the  argu- 
ment of  a  cause,  that  it  is  unnecessary  to  enumerate  them.  And 
yet  "while  a  reasonable  excuse  will  induce  the  court  to  retain  the 
cause  by  special  order,  yet  no  court  would  do  so  for  the  purpose 
of  permitting  an  unjust  or  unreasonable  protraction  of  the  cause. 

Where  the  cause  is  not  heard  before  the  close  of  the  second 
term,  it  is  best  to  ask  for  an  order  continuing  the  cause,  which 
ought  to  be  done  before  the  end  of  the  second  term.  An  order 
for  that  purpose  ought  to  be  drawn  up  and  entered,  and  a  copy 
served  upon  the  opposite  party. 

The  Code  does  not  prescribe  any  rule  as  to  making  proofs  or 
serving  any  notice  upon  the  opposite  party  as  a  prerequisite  to 
the  making  of  the  order.  To  prevent  all  questions  as  to  regu- 
larity, the  better  practice  will  be  to  make  and  serve  affidavits 
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showing  cause  for  the  postponement,  and  then  give  the  Tisual 
notice  of  motion.  This  will  enable  the  opposite  party  to  be 
heard  upon  the  question,  and  the  court  will  then  have  the  whole 
merits  of  the  motion  before  it  for  adjudication. 

If  the  courts  shall  hold  that  a  cause  which  is  to  be  retried  in 
the  county  court  is  governed  by  ths  same  rule  which  applies  to 
cases  heard  upon  the  justice's  return,  then  a  similar  practice  of 
applying  for  a  continuance  on  affidavits  and  notice  should  be 
adopted.  But  in  causes  to  be  retried  there  is  a  provision  for 
noticing  the  cause,  for  serving  notes  of  issue,  and  the  like,  as 
in  actions  in  the  supreme  court.  And  there  are  so  many  causes 
which  would  not  be  heard  before  the  end  of  the  second  term, 
that  it  is  scarcely  probable  that  the  legislature  intended  to  require 
so  many  special  applications  for  continuances  of  the  cause. 
There  might  be  cases  in  which  a  jury  would  be  found  in  attend- 
ance at  the  first  term,  while  the  second  term  might  be  a  mere 
law  term  without  any  jury;  and  in  such  a  case  all  causes  to  be 
retried  would  have  to  be  continued  upon  special  applications 
for  cause  to  be  shown  in  each  case,  or  they  would  have  to  be 
dismissed  even  when  they  could  not  be  tried  at  the  second  term. 
This  could  not  have  been  the  intention  of  the  legislature,  and  is 
not  the  reasonable  construction  of  the  statute. 

A  notice  of  argument  is  the  proper  notice  where  the  cause  is 
heard  upon  the  justice's  return,  and  it  must  be  served  at  least 
eight  days  before  the  first  day  of  the  term.  Such  notice  may  be 
in  the  following  form  : 

Notice  of  argument. 

FULTON  COUNTY  COURT. 


1 


John  Doe,  respondent, 

agit. 
Kichard  Koe,  appellant.  j 

Take  notice  that   the    appeal   in  the  above-entitled  action 
from  the  judgment  rendered  by  Richard  Murray,  Esq.,  will  be 
brought  to  a  hearing  before  this  court,  at  a  term  thereof  to  be 
held  in  the  court-house  in  the  village  of  Johnstown,  on  the 
day  of  ,  1874,  at  the  opening  of  the  court  on  that  day,  or 

as  soon  thereafter  as  counsel  can  be  heard. 

Dated  Johnstown,  8, 1874. 

Yours,  etc.,    A.  McFaelan, 

rr   TT  -n  o  T.  Attorney  for  Appellant 

To  H.  E.  Smith,  Esq., 

Respondents  Attorney. 
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The  manner  of  serving  such,  notices  is  so  familiar  to  the  pro- 
fession, that  no  remarks  are  necessary  upon  that  point.  See 
Code,  §§  408^15,  both  inclusive,  and  ante^  400. 

Section  7.  Hearing  to  be  on  the  original  papers.  The  statute 
is  explicit  and  express  that  an  appeal  shall  be  heard  on  the 
original  papers  ;  and  it  further  declares  that  no  copy  thereof 
need  be  ftirnished  for  the  use  of  the  court.     Code,  §  365. 

Under  the  rule  prescribed  by  this  statute,  the  court  vfIU  refuse 
to  hear  or  decide  an  appeal  unless  the  original  return,  or  a  duly 
certified  copy,  is  produced  at  the  argument.  Smith  v.  Van  Brunt, 
2  E.  D.  Smith,  534.  If  the  original  return  is  lost  or  destroyed 
the  proper  course  is  to  procure  a  new  return.  lb. 

Where  a  cause  is  transferred  to  the  supreme  court  by  reason 
of  the  incapacity  of  the  county  judge  to  hear  it,  the  case  will 
stni  be  heard  upon  the  original  return,  and  no  copy  need  be 
furnished  for  the  court.     Wiles  v.  Peck,  16  How.  541. 

If  a  fair  copy  of  the  return  should  be  furnished  to  the  court, 
there  is  no  doubt  that  the  court  may  use  that  instead  of  the 
origuial  return  ;  and  in  many  cases  such  a  copy  would  be  highly 
convenient  to  the  judge,  since  it  would  save  him  the  labor  of 
reading  some  manuscripts  which  are  well  calculated  to  try  his 
skiU  and  his  patience. 

Every  careful  practitioner  wUl  desire  a  copy  of  the  return, 
siQce  it  will  greatly  facilitate  a  full  and  careful  examination  of 
the  facts  of  the  case  while  preparing  and  arranging  his  brief  for 
the  argument ;  and  nothing  conduces  more  to  the  success  of  a 
good  cause  than  a  careful  study,  and  a  brief  but  pertinent  pre- 
sentation of  its  facts  during  the  argument. 

There  are  few  causes  in  which  there  is  any  difllculty  in  deter- 
mining what  legal  questions  are  involved  ;  but  there  are  innu- 
merable cases  in  which  there  is  an  earnest  dispute  in  relation  to 
the  facts  involved  in  them,  and  he  who  best  understands  the  facts 
of  his  case  will  be  able  to  render  most  service  to  the  court,  and 
to  his  own  side  of  the  cause. 

Section  8.  Practice  on  the  argument.  To  attempt  a  full  and 
minute  examination  of  all  matters  of  practice  connected  with 
the  argument  of  an  appeal,  or  relating  to  it,  would  open  a  very 
wide  field  for  investigation,  and  for  that  reason  it  will  not  be 
possible  to  pursue  the  subject  so  minutely  as  would  be  desirable 
to  some  persons,  but  notwithstanding  this,  so  much  space  vnll  be 
devoted  to  the  subject  as  the  limits  of  this  work  will  permit. 
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In  bringing  on  an  appeal  for  argument  there  are  several  mat- 
ters to  be  taken  into  consideration ;  and  there  are  several  modi- 
fications of  the  practice,  according  to  the  circumstances  of  the 
particular  case.  There  are  several  diflferent  classes  of  cases  in 
which  relief  is  sought,  each  of  which  is  governed  by  a  practice 
somewhat  peculiar  to  itself.  These  classes  may  be  conveniently 
examined  in  the  following  order  :  1.  Those  cases  in  which  the 
relief  sought  is  a  reversal  or  modification  of  the  judgment 
appealed  from,  either  because  it  is  against  evidence  or  is  contrary 
to  law,  which  errors  are  claimed  to  be  apparent  on  the  face  of  the 
return  ;  2.  Those  cases  in  which  relief  is  asked  from  an  excusable 
default  which  occurred  in  the  court  below ;  3.  Those  cases  in 
which  extrinsic  matters  are  alleged  as  error  in  fact.  These 
several  classes  will  be  noticed  in  the  order  of  arrangement  here 
adopted. 

And  first,  then,  of  the  argument  of  a  cause  upon  the  return. 
After  it  has  been  properly  noticed  and  placed  upon  the  calendar, 
it  will  be  called  in  its  order,  and  if  ready  for  argument,  wiU  be 
argued.  Upon  the  argument  of  an  appeal  cause,  the  appellant 
has  the  right  to  open  and  close  the  argument.  In  opening  the 
case  the  appellant  either  reads  or  states  such  portions  of  the 
return  as  are  material  to  a  proper  understanding  of  the  points 
involved  in  the  discussion.  And  after  presenting  the  facts  which 
show  how  the  points  of  law  are  properly  raised  in  the  case,  the 
appellant  proceeds  to  argue  those  questions,  and  to  cite  those 
aiithorities  which  are  deemed  important  or  conclusive  upon  their 
determination. 

After  the  appellant  has  closed  his  argument,  the  respondent 
is  then  entitled  to  be  heard  in  relation  to  either  the  facts  stated, 
or  the  legal  propositions  advanced  by  the  appellant ;  and  he  also 
cites  such  authorities  as  are  deemed  applicable  for  the  purpose 
of  overturning  the  propositions  of  the  appellant,  or  of  otherwise 
answering  their  effect  as  authorities.  When  the  respondent  has 
closed  his  argument,  the  appellant  has  a  right  to  be  heard  in 
reply  to  the  positions  taken  by  the  respondent,  and  this  usually 
closes  the  discussion. 

It  would  save  much  time  if  county  courts  would  enforce  the 
rule  requiring  each  party,  at  the  opening  of  the  argument,  to 
furnish  the  court  and  the  other  party  with  a  statement  of  the 
points  made,  and  of  the  authorities  intended  to  be  cited.  If  this 
were  generally  done,  the  court  and  the  respective  parties  would 
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know  precisely  wliat  matters  and  points  were  deemed  important 
in  the  discussion,  and  much  time  and  labor  be  saved  by  narrow- 
ing the  course  of  the  argument  to  these  points. 

There  may  be  cases  in  which  it  is  not  possible  to  anticipate  aU 
the  questions  which  may  be  made  on  the  argument,  but  it  ought 
to  be  done  as  nearly  as  practicable ;  and  whenever  any  material 
point  has  been  accidentally  omitted,  the  parties  ought  to  be  per- 
mitted to  discuss  them.  When  the  points  are  numerous,  and 
the  facts  complicated,  an  oral  argument  is  of  the  greatest  impor- 
tance, for,  if  properly  presented,  in  as  brief  a  manner  as  possi- 
ble, it  will  save  the  court  much  labor,  and  will  prevent  any 
liability  to  mistakes  which  might  occur  if  the  cause  were  merely 
submitted  upon  written  points.  But,  in  many  cases,  a  careful 
statement  of  the  points  made,  with  a  full  reference  to  the  author- 
ities relied  on,  will  be  the  best  mode  of  argument,  for  in  such  a 
case,  the  court  wUl  fully  and  carefully  examine  each  material 
point,  which  will  be  certain  not  to  escape  his  attention  if  the 
brief  is  clear,  full  and  accurate  as  to  facts  and  authorities.  But 
aU  such  matters  are  governed  so  much  by  personal  preferences^ 
that  every  one  will  consult  his  own  choice  in  the  manner  of  pre- 
senting his  views  of  the  case. 

The  courts  favor  the  submission  of  proper  points,  and  in  the 
case  of  Agreda  v.  Faulberg,  3  E.  D.  Smith,  179, 180,  the  court 
said :  "The  appeal  in  this  action  raises  several  questions  which 
are  of  considerable  importance,  and  I  regret  that  the  respondents 
have  submitted  no  points  in  support  of  the  judgment.  A  party 
has  no  right  to  expect  the  court  to  be  laborious  in  their  investi- 
gation, or  ingenious  in  their  endeavor  to  support  a  judgment, 
when  his  own  counsel  is  either  unwilling  or  unable  to  aid  them 
by  any  suggessions  or  examination  of  authorities  on  his  behalf. 
The  court  desire  not  to  reverse,  where  the  judgment  might  prop- 
erly be  sustained ;  but  where,  as  in  the  present  case,  the  proceed- 
ings in  the  court  below  depend,  to  some  extent,  upon  various 
statutory  enactments  running  through  a  period  of  forty  years, 
the  court  are  entitled  to  the  aid  of  the  respondent's  counsel  in 
pointing  out  the  statutes  upon  which  the  regularity  of  the  pro- 
ceedings depend."  Where  there  is  an  omission  to  present  a 
point  on  the  argument  or  brief  furnished  to  the  court,  the  court 
may  treat  this  as  a  waiver  of  any  point  so  omitted.  Mayor,  etc., 
of  N.  Y.  V.  Hamilton  Fire  Ins.  Co.,  10  Bosw.  538;  Sutherland 
V.  Rose,  47  Barb.  145,  150;   Cumings  v.  Morris,  3  Bosw.  560, 
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578.  But,  even  wliere  a  point  is  waived  and  not  argued  by 
counsel  on  tlie  argument,  yet  the  court  will  sometimes  examine 
the  point  on  their  own  motion  if  they  deem  it  a  material  ground 
for  a  new  trial.  Artisans''  Bank  v.  Backus,  31  How.  242,  252 ; 
Sutherland  v.  Rose,  47  Barb.  145,  150. 

An  appeal  which  is  heard  upon  the  justice's  return  brings  up 
with  it  every  question  which  can  be  made  as  to  the  regularity  or 
validity  of  the  judgment  rendered  in  the  court  below.  And 
where  error  in  fact  is  assigned,  which  is  established  by  affidavits 
outside  of  the  return,  this  subject  forms  a  part  of  the  proceed- 
ings, and  it  must  be  heard  at  the  same  time  with  the  argument 
of  the  questions  appearing  upon  the  face  of  the  return.  And  if 
the  county  court  refuses  to  hear  and  determine  the  matters  so 
assigned  as  error  in  fact,  but  merely  decides  upon  the  questions 
raised  upon  the  face  of  the  return,  this  will  be  error.  Qook  v. 
Bwift,  18  How.  454 ;  S.  C,  10  Abb.  212.  This  rule  is  the  same 
where  an  application  is  made  for  relief  from  a  default  by  order- 
ing a  new  trial,  upon  sufficient  proof  that  injustice  has  been  done, 
and  that  the  default  was  excusable.  lb. 

Before  proceeding  to  explain  the  practice  in  relation  to  obtain- 
ing relief  from  defaults  taken  in  the  court  below,  it  may  be  proper 
to  mention  that  no  notice  will  be  taken  in  this  place  of  those 
matters  which  are  waived  by  an  omission  to  raise  the  question 
below,  or  of  any  other  matters  which  cannot  be  raised  for  the 
first  time  on  the  argument  of  the  appeal,  nor  of  those  other 
matters  which  furnish  safficient  grounds  for  affirmance  or  reversal 
of  the  judgment.  All  these  subjects  vsdll  be  fully  discussed  in 
a  subsequent  place. 

Section  9.  Relief  from  default  in  court  below.  Under  the 
practice  which  existed  before  the  enactment  of  the  Code,  a 
defendant  could  not  be  relieved  by  the  appellate  court  from  a 
judgment  taken  against  him,  even  in  the  case  of  an  excusable 
default.  And  if  a  defendant  omitted  to  appear  and  plead  on 
the  return  of  process,  but  he  appeared  on  the  adjourned  day, 
and  offered  to  plead  upon  offering  a  proper  excuse  for  his 
default,  yet  it  was  discretionary  with  the  justice  to  admit  him  to 
defend  or  to  refuse  the  application,  and  the  appellate  court  had 
no  power  to  review  the  decision  or  to  relieve  the  defendant. 
Sammis  v.  Brice,  4  Denio,  576.  This  rule,  however,  no  longer 
exists  ;  and,  under  the  present  practice,  the  appellate  court  may 
always  relieve  a  defendant  where  he  excuses  his  default  and 


APPEALS  TO  THE  COUNTY  COURTS,  ETC.   465 

Relief  from  default  in  court  below. 

sliows  that  manifest  injustice  has  been  done  to  him  in  the  rendi- 
tion of  the  judgment.    Code,  §  366. 

In  seeking  relief  from  a- judgment  by  default,  there  are  several 
points  in  the  practice  which  must  be  observed.  And,  in  the  first 
place,  it  is  to  be  remembered  that  there  is  no  relief  except  by 
way  of  appeal  from  the  judgment.  It  is  only  by  an  appeal  that 
the  county  court  acquires  any  jurisdiction  of  the  cause,  or  has 
any  power  to  afford  relief.  A  mere  motion  in  the  county  court, 
in  a  case  in  which  no  appeal  has  been  taken  from  the  judgment, 
would  be  useless,  and  would  be  denied  because  of  a  want  of 
power  to  interfere  with  the  judgment  rendered  by  the  court 
below.     Donnell  v.  Carroll,  1  Code  E,.  IST.  S.  288. 

In  the  next  place,  the  notice  of  appeal  ought  to  assign  as  one 
of  the  grounds  of  the  appeal,  that  manifest  injustice  has  been 
done  by  the  judgment,  and  that  the  defendant's  default  is 
excusable.  Eaughey  v.  Wilson,  1  Hilt.  260,  261.  The  general 
manner  of  stating  this  ground  of  error  may  be  seen  in  No.  16  of 
the  notice  of  appeal.  Ante,  397.  As  the  relief  sought  is  a  new 
trial  in  the  court  below,  and  as  one  of  the  grounds  of  appeal  is 
that  injustice  has  been  done,  this  ground  of  appeal  must  be 
stated  in  the  notice  of  appeal,  or  relief  will  be  denied.  HaugTiey 
Y.Wilson,  1  Hilt.  260,  261;  Code,  §353;  ante,  385. 

The  proof  excusing  the  default  and  showing  the  injustice  of 
the  judgment  appealed  from  may  be  made  by  affidavits,  or  by 
oral  evidence  introduced  on  the  hearing  of  the  appeal. 

If  affidavits  are  used,  they  may  be  served  at  the  same  time 
with  the  notice  of  appeal,  or  at  anytime  afterward  before  the 
hearing,  provided  they  are  served  at  least  eight  days  before  the 
commencement  of  the  term  of  the  county  court ;  or,  in  other 
words,  if  they  are  served  as  early  as  is  required  in  the  case  of 
the  service  of  the  notice  of  argument. 

The  form  of  the  affidavit  is  similar  to  other  affidavits,  except 
that  it  states  with  particularity  the  excuse  for  the  default,  and  it 
shows  clearly  that  injustice  has  been  done. 

In  entitling  the  affidavits  served,  it  will  be  remembered  that 
no  appeal  is  pending  until  the  notice  of  appeal  is  served;  and 
for  that  reason,  if  the  affidavits  are  made  before  the  notice  of 
appeal  is  served,  they  ought  to  be  entitled  in  the  court  below; 
while  if  they  are  served  after  the  service  of  the  notice  of  appeal, 
they  ought  to  be  entitled  in  the  county  court.  The  title  of  an 
action  is  not  changed  by  an  appeal.  Code,  §  326.  But,  after 
Vol.  IV.— 59 
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an  appeal  is  brought,  all  affidavits  ought  to  be  entitled  in  the 
appellate  court  instead  of  the  court  below.  QlicJcman  v.  Olick- 
man,  1  N.  Y.  (1  Comst.)  611.  If,  however,  a  mistake  should  be 
made  in  that  respect,  the  court  would  disregard  the  error,  if  the 
opposite  party  was  not  misled  in  consequence.  Code,  §  406 ; 
Bowman  v.  Sheldon,  5  Sandf.  657.  Or,  if  the  error  could  not 
properly  be  disregarded,  the  court  would  order  the  cause  to 
stand  over  for  the  purpose  of  allowing  new  affidavits  to  be 
served,  in  case  there  was  good  reason  for  adopting  such  a 
course.  And,  whenever  substantial  justice  would  be  promoted 
by  such  a  practice,  that  would  be  the  best  of  reasons  for  pursu- 
ing it. 

If  the  affidavits  are  made  and  served  after  the  appeal  is  per- 
fected, they  will  be  entitled  in  the  county  court,  and  they  may 
be  in  the  following  general  form : 

Form  of  affidavit  to  excuse  default. 

FULTON  COUNTY  COURT. 


Jolin  Doe,  respondent, 

agst. 
Richard  Roe,  appeUant. 


PuLTON  COUNTY,  SS.  : 

Richard  Roe,  being  duly  sworn,  says  that  he  is  the  defendant 
and  appellant  named  in  the  above-entitled  action ;  that  on  the 
20th  day  of  ,  1874,  a  judgment  was  rendered  against  this 

deponent,  and  in  favor  of  John  Doe,  the  respondent  and  plain- 
tiff, by  Richard  Murray,  a  justice  of  the  peace  of  Johns- 
town, in  Pulton  county,  for  the  sum  of  $200  damages  and 
costs  ;  that  this  deponent  failed  to  appear  in  the  action  before 
the  justice  in  consequence  of  a  sudden  and  serious  illness, 
which  attacked  this  deponent  on  the  morning  of  the  day  on 
which  the  trial  was  had ;  that  deponent  was  so  sick  as  to  be  con- 
fined to  his  bed,  and  to  be  under  the  care  of  a  physician  ;  that 
in  consequence  of  such  sickness  this  deponent  was  unable  to 
attend  the  trial  before  said  justice  or  to  go  after  his  counsel  to 
attend  the  same,  as  deponent  had  arranged  to  do  before  his  said 
illness ;  that  deponent  had  retained  Mclntyre  Eraser,  Esq.,  as 
his  counsel  to  defend  said  action,  and  had  promised  to  call  and 
notify  him  when  he  was  required  to  attend  the  cause  in  court, 
but  that  in  consequence  of  such  sickness  deponent  was  unable 
to  give  such  notice  to  said  Praser  as  agreed,  and  therefore  said 
^raser  did  not  attend  the  said  trial,  as  deponent  is  informed  and 
believes  :  that  the  said  judgment  was  rendered  in  the  absence  of 
this  deponent,  and  without  any  appearance  by  him  in  the  court 
below.    And  deponent  further  says,  that  manifest  injustice  has 
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been  done  to  him  by  the  rendition  of  said  judgment,  and  he 
alleges  that  the  judgment  was  rendered  upon  a  claim  made  by 
the  plaintiff  for  goods,  wares  and  merchandise  sold  and  delivered 
to  this  deponent ;  that  the  plaintiff  recovered  a  judgment  for 
$200,  which  is  the  full  value  of  the  goods  sold  by  plaintiff  to 
this  deponent ;  that  no  credit  was  given  to  deponent  for  pay- 
ments made  for  such  goods,  etc. ;  that  on  the  1st  of  ,  1874, 
this  deponent  paid  to  said  plaintiff  the  sum  of  $100,  to  be  applied 
on  said  purchase  price  ;  that  no  credit  was  given  nor  any  allow- 
ance made  on  said  trial  on  account  of  said  payment,  but  the 
plaintiff  recovered  judgment  for  the  entire  amount  of  his  claim  ; 
that  by  such  judgment  manifest  injustice  was  done  to  this  depo- 
nent, in  this,  that  said  judgment  ought  not  to  have  been  more 
than  $100,  with  costs,  etc. ,  instead  of  the  sum  of  $200,  as  it  now 
stands.  And  deponent  further  says,  that  on  the  day  of 
,  1874,  he  duly  appealed  to  the  county  court  of  Fulton 
county,  from  said  judgment,  and  that  the  foregoing  injustice  is 
one  of  the  grounds  of  error  alleged  in  his  notice  of  appeal. 

Richard  Roe. 
Subscribed  and  sworn  before  me, ) 
this  day  of  ,  1874,      f 

Petee  W.  Plantz,  Justice. 

In  a  case  like  that  supposed  in  the  foregoing  affidavit,  let  the 
attorney  also  make  an  affidavit  showing  his  non-attendance,  and 
the  reasons  therefor,  as  stated  in  the  affidavit  of  the  defendant. 

As  each  case  has  some  peculiarities  of  its  own,  so  the  affidavits 
must  be  drawn  in  such  a  manner  as  to  correspond  with  the  actual 
facts  of  the  particular  case.  And  it  is  a  safe  general  rule  to 
make  as  strong  a  case  as  possible  in  relation  to  the  excuse  for  the 
default,  and  to  show  that  manifest  injustice  has  been  done.  The 
cases  relating  to  these  points  will  be  fully  noticed  in  a  subsequent 
place. 

After  the  affidavits  are  completed,  copies  must  be  made  and 
served  upon  the  respondent,  or  his  attorney  when  he  has  given 
notice  of  retainer.  No  affidavits  or  notices  need  be  served  upon 
the  justice  who  tried  the  cause. 

The  affidavits  served  upon  the  respondent  ought  to  be  acconi- 
panied  by  a  notice  stating  the  object  of  the  affidavits,  and  that 
they  will  be  used  upon  the  hearing  of  the  cause.  This  notice- 
may  be  in  the  following  form : 
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Form,  of  notice  served  with  affidavits. 
{Title  as  in  last  affidavit,  ante,  466.) 

Sir  —  Take  notice  that  the  affidavits,  with  copies  of  which  you 
are  herewith  served,  will  be  read  on  the  argument  of  the  appeal 
in  this  action,  for  the  purpose  of  obtaining  a  new  trial ;  to  excuse 
the  default  of  this  appellant,  and  to  show  that  manifest  injustice 
has  been  done  to  him  by  the  judgment  rendered  in  the  court 
below. 
Dated  Johnstoww,  9,  1874. 

Yours,  etc., 

A.  McFaelan, 
Attorney  for  Appellant. 
To  Maktin  McMaetiw,  Esq., 

Attorney  for  Respondent. 


This  notice  and  the  copies  of  affidavits  ought  to  be  served,  at 
the  least,  as  early  as  eight  days  before  the  sitting '  of  the  court ; 
and  this  will  enable  the  respondent  to  controvert  or  explain  any 
of  the  facts  stated  in  the  affidavits,  if  he  desires  to  do  so. 

The  statute  does  not  declare  in  express  terms  that  witnesses 
may  be  orally  examined  for  the  purpose  of  determining  whether 
the  default  is  excused,  and  whether  manifest  injustice  has  been 
done  to  the  appellant.  But  it  provides  that  a  new  trial  may  be 
ordered  if  it  appears  by  the  affidavits  served  by  the  appellant,  or 
otherwise,  that  injustice  has  been  done,  and  that  a  sufficient  excuse 
is  shown.  It  is  difficult  to  see  how  these  facts  could  appear,  unless 
oral  evidence  is  allowed  for  that  purpose,  since  the  fact  of  injus- 
tice and  of  a  reasonable  excuse  would  not  usually  appear  in  the 
return,  and  some  other  evidence  is  intended  than  the  affidavits 
of  the  appellant. 

If  either  party  intends  to  call  witnesses  to  be  examined  orally 
upon  these  questions,  it  would  be  proper  to  require  them  to  give 
notice  of  such  intention,  which  would  enable  the  opposite  party 
to  produce  witnesses  if  he  desires. 

To  require  such  a  notice  in  this  case  is  the  same  in  principle  as 
that  requiring  the  service  of  copies  of  the  affidavits  on  the  part 
of  the  appellant. 

The  statute  does  not  in  terms  require  the  service  of  copies  of 
the  affidavits,  or  the  giving  of  any  notice,  but  the  analogies  of  the 
practice  require  it  to  be  done,  and  for  that  reason  the  courts 
always  enforce  a  rule  which  is  so  wise  and  so  just  to  the  parties, 
and  so  convenient  to  the  court. 
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The  hearing  of  the  application  for  a  new  trial  in  these  cases  of 
default  is  always  heard  by  the  court  without  the  intervention  of 
a  jury.  Indeed,  the  statute  does  not  confer  any  authority  to  call 
a  jury  in  such  a  case.  It  is  only  when  an  issue  of  fact  is  joined 
by  the  pleadings  that  a  jury  trial  is  authorized,  and  not  in  such 
cases  as  these,  in  which  the  application  is  addressed  to  the  discre- 
tion of  the  appellate  court.  For  an  application  for  relief  against 
a  default  of  this  kind  is  a  mere  matter  of  discretion  with  the 
coTinty  court,  and  if  it  refuses  to  grant  relief  no  redress  can  be 
had  by  an  appeal  to  the  supreme  court,  since  that  court  has  no 
power  to  review  the  decision  of  the  county  court  upon  this  point. 
Wavel  V.  Wiles,  10  E.  P.  Smith,  635.  See  Tanner  v.  Marsh,  53 
Barb.  438  ;  36  How.  140.     Ante,  262,  263,  329. 

The  power  to  order  a  new  trial  is  not  conferred  unless  the 
application  is  made  by  a  defendant.  The  statute  does  not  apply 
to  a  case  in  which  a  plaintiff  is  nonsuited  in  consequence  of  a 
default.  His  remedy  in  such  a  case  is  by  bringing  a  new 
action. 

Section  10.  Excusing  default.  One  of  the  first  things  a  defendant 
has  to  do  when  he  seeks  relief  from  a  default  is  to  show,  satisfac- 
torily, to  the  county  court,  that  a  reasonable  and  sufficient  excuse 
exists  for  the  default.  What  matters  have  been  held  sufficient,  and 
what  insufficient,  will  be  noticed  in  a  subsec[uent  place.  But  a 
practical  questibn  of  great  importance  is  presented  in  the  ques- 
tion, what  constitutes  a  default  within  the  meaning  of  this 
statute.  The  statute  provides  that  relief  may  be  granted  "  if  the 
defendant  failed  to  appear  before  the  justice,"  etc.    Code,  §  366. 

It  has  been  held,  in  some  cases  decided  by  the  New  York 
court  of  common  pleas,  that  where  a  defendant  has  once 
appeared  in  the  action  he  cannot  have  any  relief  under  section 
366  of  the  Code,  even  though  he  failed  to  appear  at  the  trial, 
and  although  he  offers  proof  of  a  sufficient  excuse  for  his  default. 
Williams  v.  McCauley,  3  E.  D.  Smith,  120  ;  Rawson  v.  Grow, 
4  id.  18  ;  Hunt  v.  Westervelt,  id.  225  ;  Muber  v.  Held,  3  Abb. 
110;  Wilde  v.  N.  Y.  &  Harlem  R.  R.,1  Hilt.  302. 

With  the  utmost  respect  for  the  learning  of  the  court  which 
pronounced  these  decisions,  it  seems  to  me  that  this  construction 
is  most  clearly  erroneous  and  untenable.  And,  in  the  first  place, 
the  statute  does  not  declare,  in  terms,  that  relief  shall  be  denied 
in  case  the  defendant  has  once  appeared  in  the  action.  The  lan- 
guage is  that  relief  may  be  given  "if  the  defendant  failed  to 
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appear  before  the  justice. ' '  Code,  §  366.  And  the  evident  inten- 
tion of  the  legislature  was  to  provide  a  mode  of  relieving  a 
defendant  who  failed  to  make  his  defense  in  the  court  below.  If 
the  defendant  failed  to  appear  at  all  in  the  court  below,  none  of 
the  cases  would  deny  his  right  to  relief  if  a  satisfactory  excuse 
is  made,  and  manifest  injustice  is  shown.  But  how  does  such  a 
case  differ  in  principle  from  one  where  the  defendant  appears 
and  joins  issue,  and  then,  in  consequence  of  some  satisfactory 
cause,  he  is  prevented  from  appearing  at  the  trial  ?  If  the  stat- 
ute made  any  difference  between  the  cases,  it  would  be  the  duty 
of  the  courts  to  follow  the  rule  prescribed.  But  since  it  does  not 
make  any  such  distinction,  the  true  rule  of  construction  is  to 
carry  into  effect  the  intention  of  the  law-makers.  The  prominent 
object  of  the  law  is  to  furnish  relief  in  those  cases  in  which  mani- 
fest injustice  has  been  done  to  a  party  who  failed  to  appear 
before  the  justice  at  the  trial,  and  failed,  consequently,  of  an 
opportunity  for  proving  his  defense.  This  construction  secures 
the  just  rights  of  an  unfortunate  defendant,  and  it  is  guarded  by 
the  qualifications  that  he  must  render  a  satisfactory  excuse  for 
not  appearing  at  the  trial,  and  also  show  that  injustice  has  been 
done  to  him  by  the  judgment  thus  rendered  against  him  in  his 
absence.  Such  a  construction  secures  the  rights  of  both  parties, 
and  it  also  carries  into  effect  the  intention  of  the  legislature  in 
providing  this  remedy  for  a  defendant  who  would  frequently 
suffer  great  injustice  but  for  its  provisions.  The  statute  is  a 
remedial  one,  and  will  be  liberally  construed  for  the  purpose  of 
advancing  the  remedy  sought  to  be  attained. 

The  supreme  court  have  expressly  adjudged  that  the  mere 
fact  of  appearing  in  an  action  and  joining  issue  does  not  of 
itself  furnish  any  ground  against  giving  relief  against  a  judg- 
ment which  is  subsequently  rendered  against  the  defendant  on 
his  default  to  appear  at  the  trial.  Armstrong  v.  Craig,  18  Barb. 
387.  This  is  unquestionably  the  true  construction  of  the  statute, 
either  in  reference  to  the  language  employed,  or  as  to  the  object 
of  the  legislature.  This  same  case  holds  that  the  defendant  must 
satisfactorily  excuse  his  default,  and  must  also  show  that  injus- 
tice has  been  done  to  him.  This  decision  of  the  supreme  court 
is  a  controlling  authority  with  county  courts,  and  will  undoubt  ■ 
edly  be  followed  by  them  until  it  is  overruled  by  the  court  of 
appeals,  or  by  the  authority  of  other  opposite  decisions  by  the 
supreme  court. 


APPEALS  TO  THE  COUNTY  COURTS,  ETC.       471 

Excusing  default  —  Sufficient  excuses. 

Section  11.  SuflScient  excuses.  The  statute  requires  that  a 
defendant  must  satisfactorily  excuse  his  default.  Code,  §  366. 
And  the  excuse  must  be  such  as  is  satisfactory  to  the  county 
court,  or  other  appellate  court.  A  satisfactory  excuse  is  such 
as  the  court  can  pronounce  legally  sufficient,  and  such  as  is 
reasonable  under  the  circumstances  of  the  case,  and  see  ante, 
138,  139. 

And  upon  the  whole  proof  oflfered,  it  is  left  entirely  discre- 
tionary with  the  appellate  court  whether  to  grant  relief  or  refuse 
it.  2  Wait's  Law  &  Pr.  138,  139.  But,  as  a  general  rule,  the 
court  will  exercise  this  power  liberally  for  the  furtherance  of 
justice,  and  in  doubtful  cases  will  be  inclined  to  order  a  new 
trial,  so  that  both  parties  can  have  a  full  and  a  fair  hearing. 

There  are  several  cases  which  decide  what  constitutes  a  satis- 
factory excuse.  In  Camp  v.  Stewart,  2  E.  D.  Smith,  88,  it 
appeared  from  the  affidavits  of  the  defendant  that  he  was  under 
the  necessity  of  leaving  town  ;  that  he  had  prepared  his  defense 
with  all  proper  instructions,  and  had  given  the  matter  in  charge 
of  a  young  man  who  was  specially  enjoined  to  deliver  them  to 
the  defendant's  attorney,  with  a  request  that  he  would  attend  on 
the  return  day  of  the  summons  ;  and  that  the  young  man  forgot 
to  do  it,  and  this  was  held  to  be  a  sufficient  excuse.  So,  where  it 
appeared  that  the  defendant  delivered  the  summons  to  his  attor- 
ney, with  a  request  that  he  would  appear  and  answer,  which  he 
promised  to  do,  but  that  such  attorney  was  under  the  necessity 
of  leaving  town,  and  he  therefore  intrusted  the  summons  to  an- 
other attorney,  who  promised  to  appear;  that  the  latter,  owing 
to  the  loss  of  a  key,  was  unable  to  procure  the  summons,  and 
he  therefore  went  to  a  wrong  court,  and  before  his  arrival  at  the 
proper  court,  a  judgment  had  been  taken  by  default,  and  this  was 
considered  a  sufficient  excuse.     Lent  v.  Jones,  4  E.  D.  Smith,  52. 

So,  where  the  affidavit  showed  that  the  defendant  had  retained 
an  attorney  to  appear  in  the  action  ;  that  he  left  his  residence  for 
the  court-room,  and  in  time  to  reach  it  at  the  hour  when  the 
summons  was  returnable  ;  that  the  attorney  was  met  m  the 
street  by  a  client,  who  engaged  him  in  a  conversation  upon  a 
special  matter  of  business  ;  that  through  a  misapprehension  as 
to  the  lapse  of  time,  such  attorney  failed  to  reach  court  until 
fifteen  minutes  after  the  proper  time ;  that  the  plaintiff,  and  his 
counsel,  and  witnesses  were  there  in  court,  and  that  the  plain- 
tiff refused  to  open  the  default,  and  allow  a  trial  upon  the  pay- 
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ment  of  costs,  etc.,  and  this  was  held  to  be  a  reasonable  and 
satisfactory  excuse.     Seymour  v.  Elmer,  4  E.  D.  Smith,  199. 

1  Abb.  412. 

So,  where  a  summons  stated  that  the  defendant  was  required 
"to  answer  the  complaint  of  the  plaintiff  for  professional  ser- 
vices," and  it  appeared  that  the  defendant  had  good  reason  to 
believe,  from  the  wording  of  the  summons,  and  the  facts  within 
his  knowledge,  that  the  action  was  for  a  claim  which  he  admitted 
to  be  due,  and  for  that  reason  he  failed  to  appear  before  the 
justice,  whereupon  the  plaintiff  recovered  judgment  for  a  greater 
sum,  and  upon  an  entirely  different  claim,  this  was  held  suffi- 
cient as  an  excuse.     Bissell  v.  Dean,  3  E.  D.  Smith,  172. 

So,  where  it  is  shown  that  the  defendant  himself  mistook  the 
return  day  of  the  summons,  and  for  that  reason  failed  to  appear, 
the  court  may  relieve  him  {Oottsberger  v.  Harned,  2  E.  D.  Smith, 
128),  especially  where  it  appears  that  the  defendant  acted  upon 
his  mistaken  impression  and  appeared  at  the  time  which  he  sup- 
posed was  the  correct  one.     Gardner  v.  Wight,  3  id.  334. 

"Where  it  is  evident  that  a  defendant  really  intended  to 
appear  and  defend  an  action,  and  that  he  has  a  good  defense 
thereto,  either  partial  or  total,  and  that  he  failed  to  appear  in 
consequence  of  any  excusable  mistake,  he  ought  to  be  relieved 
upon  proper  terms.  ' 

The  manner  of  serving  process  may  be  such  as  to  excuse  a 
defendant  from  appearing  in  the  action,  and  to  entitle  him  to 
relief  against  a  judgment  entered  by  default  upon  such  service. 
And  where  the  appellate  court  is  satisfied,  from  the  affidavits, 
that  the  process  was  not  served  at  all,  or  that  it  was  so  improp- 
erly or  defectively  served  that  the  defendant  was  not  duly 
apprised  of  its  nature  and  effect,  the  default  will  be  opened  and 
a  new  trial  ordered.     Carroll  v.  Goslin,  2  E.  D.  Smith,  376 ; 

2  Wait's  Law  &Pr.  68. 

Where  an  issue  has  been  joined,  and  the  cause  adjourned  to 
a  specified  day  for  trial,  but  previous  to  that  day  there  is  a  nego- 
tiation between  the  parties  relative  to  the  adjournment  of  the 
cause  to  a  still  further  day,  and  the  defendant  actually  believes 
that  such  adjournment  has  been  agreed  on,  and  he  consequently 
remains  absent  or  fails  to  appear  at  the  trial,  this  will  be  a  good 
excuse  and  a  sufficient  ground  for  opening  the  default,  if  he  also 
shows  that  manifest  injustice  has  been  done.  Armstrong  v. 
Craig,  18  Barb.  387. 


APPEALS  TO  THE  COUNTY  COURTS,  ETC.   473 

Insufficient  excuses. 

So,  where  the  acts  of  the  plaintiff -prevent  the  defendant  from 
appearing,  and  a  default  is  taken,  this  wUl  be  a  good  excuse  for 
the  default.  And  where  a  plaintiff  obtains  a  judgment  by 
default  before  the  proper  time,  upon  a  false  statement  that  the 
defendant  does  not  intend  to  appear,  and  when  he  does  in  fact 
appear  at  the  proper  time,  but  after  judgment  has  been  rendered 
against  him,  this  will  be  a  good  ground  for  reversing  the  judg- 
ment. Beach  v.  McCann,  1  Hilt.  256 ;  4  Abb.  18.  And  if  these 
facts  appear  in  the  return,  there  wUl  not  need  to  be  any  proof 
of  them  by  aflB.davits.  lb. 

So,  where  it  appeared  by  the  return  that  the  defendant 
appeared  before  a  justice,  at  the  proper  hour,  on  the  return  day 
of  a  summons  which  had  been  served  upon  him,  and  asked  the 
justice  for  his  case,  when  the  justice  mistakenly  informed  him 
that  no  such  •  cause  was  pending  before  him,  upon  which  the 
defendant  left  court,  but  afterward  the  justice,  upon  discovering 
the  mistake,  adjourned  the  cause  to  another  day,  when  a  judg- 
ment was  rendered  against  the  defendant  by  default ;  this  was 
held  to  be  erroneous,  and  the  judgment  was  reversed.  Murling 
V.  Grote,  1  Hilt.  116 ;  S.  C,  3  Abb.  109. 

So,  where  a  defendant  appeared  at  the  proper  time  and  place 
for  the  return  of  a  summons  which  had  been  served  upon  him, 
and  the  justice  informed  him  that  the  action  was  discontinued, 
whereupon  the  defendant  left  court,  and  the  plaintiff  soon  after 
appeared,  and  the  justice  then  proceeded  and  heard  the  cause 
and  gave  judgment  for  the  plaintiff,  in  the  absence  of  the  defend- 
ant ;  this  was  held  to  be  error,  and  the  judgment  was  reversed. 
Tyler  v.  Olney,  12  Johns.  378. 

Section  12.  Insufficient  excuses.  Where  the  defendant  has 
appeared  and  litigated  the  cause  in  the  court  below,  the  case 
does  not  fall  within  the  provisions  of  section  366  of  the  Code, 
because  that  merely  provides  for  cases  in  which  the  defendant 
failed  to  appear  on  the  trial  before  the  justice. 

And  the  rule  is  the  same  where  there  is  an  appearance  by  an 
attorney,  who  swears  to  his  authority  to  appear  for  the  defend- 
ant. Armstrong  v.  Craig,  18  Barb.  387.  If  the  attorney  is 
responsible,  and  appeared  without  authority,  the  defendant  will 
be  bound  by  his  acts  as  against  the  plaintiff  in  that  action,  and 
the  remedy  of  the  defendant  is  by  action  against  the  attorney.  lb. 
Allen  V.  Stone,  10  Barb.  547,  affirmed  at  general  term.  See  note  at 
end  of  case.  Brown  v.  Nichols,  42  N.  Y.  (3  Hand)  26  ;  9  Abb. 
Vol.  IY.  — 60 
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N.  S.  1.  If,  however,  the  attorney  is  irresponsible,  the  court  wUl 
relieve  the  defendant  from  the  consequences  of  the  attorney's  acts, 
and  in  a  case  under  this  section  would  open  the  cause  as  though 
a  default  had  been  taken.  lb.  Williams  v.  Van  ValJceTiburg,  16 
How.  144 ;  Denton  v.  Noyes,  6  Johns.  296 ;  Meaclmm  v.  Dudley, 
6  Wend.  514 ;  Qrazehrook  v.  McCreedie,  9  id.  437. 

If  the  attorney  appears  for  a  defendant,  and  at  his  request,  or 
by  his  authority,  litigates  the  cause,  there  will,  of  course,  be  no 
relief  under  section  366.  Edwards  v.  Drew,  2  B.  D.  Smith,  55 ; 
Bunlier  v.  Latson,  1  id.  410. 

Cases  sometimes  occur,  as  we  have  already  seen,  amte,  473,  in 
which  relief  is  granted  in  cases  where  an  attorney  had  been 
retained  to  appear  and  defend  an  action,  but  failed  to  do  so. 

There  are  some  cases  in  which  the  negligence  of  the  attorney 
may  deprive  a  defendant  of  relief  from  a  default  In  Mulhern 
V.  Hyde,  3  E.  D.  Smith,  177,  the  defendant  suffered  a  default  and 
then  asked  relief  upon  affidavits  showing  that  he  and  his  coun 
sel  were  prevented  from  attending  the  trial  in  consequence  of 
engagements  elsewhere,  but  without  stating  the  nature  of  those 
engagements.  The  court  refused  to  open  the  default,  and  said, 
"We  can  never  sanction  a  practice  that  a  defendant  and  his 
counsel  may  absent  themselves  from  the  court  on  the  day  of 
trial,  and  then  offer  a  mere  allegation  of  other  engagements  as  an 
excuse  for  their  failure  to  appear,  and  as  a  ground  for  setting 
aside  the  judgment."  In  Fowler  v.  Colyer,  2  E.  D.  Smith,  125, 
126,  the  court  said  :  "The  default  in  this  case  was  taken  in  the 
court-room  after  eleven  o'clock  of  the  day  on  which  the  sum- 
mons was  returnable.  The  defendant's  attorney  appears  to  have 
absented  himself  from  the  court  until  after  that  hour,  when  the 
summons  was  returnable  at  ten.  We  do  not  think  that  going  to 
attend  to  other  business  is  necessarily  a  good  excuse  for  setting 
aside  a  judgment.  An  application  should  at  least  be  made  to 
the  court  below  for  an  opportunity  to  attend  to  other  business, 
if  necessary,  before  leaving  the  court." 

Where  a  summons  is  served  by  copy,  which  the  defendant  puts 
into  his  pocket,  and  h.Q  for  gets  the  matter  until  after  a  j  udgment 
has  been  rendered  against  him,  the  courts  will  not  consider  his 
forgetfulness  a  sufficient  excuse  {Ball  v.  Mander,  19  How.  468), 
especially  where  it  appears  that  the  defendant  paid  more  atten- 
tion to  playing  cards  than  to  the  process  of  the  court,  and  where 
it  is  evident  that  there  is  no  substantial  defense.  lb. 
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Where  issue  has  been  joined  and  the  cause  adjourned  to  a  day 
for  trial,  the  mere  fact  that  the  defendant  forgot  the  day  of  trial 
is  not  a  sufficient  excuse  when  not  accompanied  by  any  explana- 
tory circumstances  accounting  for  a  default.  Beete  v.  Boherts,  3 
E.  D.  Smith,  194.  So,  where  a  defendant  neglects  to  attend  on 
the  day  of  trial,  until  after  judgment  has  been  rendered  against 
him,  it  will  not  be  a  sufficient  excuse  to  allege  in  his  affidavits 
that  he  was  ignorant  of  law  proceedings,  especially  where  it 
appears  that  he  went  in  search  of  counsel  in  due  season,  and,  on 
not  finding  him,  did  not  attend  court  until  after  judgment  had 
been  rendered.  Mayor,  etc.,  of  New  YorTi  v.  Oreen,  1  Hilt.  39S. 
His  alleged  ignorance  is  no  excuse  for  not  obeying  the  summons, 
by  appearing  at  the  time  and  place  named  in  the  summons.  lb. 
This  case,  however,  was  mainly  decided  upon  the  ground  that 
no  proof  was  made  that  manifest  injustice  had  been  done. 

If  the  case  is  one  which  is  tried  by  a  court  in  which  numerous 
causes  are'  pending  and  called  in  their  order,  as  in  the  marine 
court  of  New  York,  it  will  not  be  sufficient  ground  for  opening 
the  default  where  the  defendant  alleges  as  an  excuse  that  he  was 
present  in  court,  but  did  not  hear  the  cause  called,  if  he  fails  to 
show  that  injustice  has  been  done  to  him.  Forster  v.  Capewell, 
1  Hilt.  47. 

So,  if  the  action  is  one  which  is  founded  upon  an  assigned 
demand,  it  will  not  be  a  sufficient  excuse  for  a  default  to  show 
that  the  defendant  was  negotiating  with  the  assignor  for  a  settle- 
ment of  the  claim  after  notice  of  assignment,  and  that  he  omitted 
to  appear  at  the  trial  upon  a  promise  of  such  assignor  to  stop 
the  proceedings  in  the  action.  Trams  v.  Bassett,  3  E.  D.  Smith, 
171.  But  if  such  negotiation  had  occurred  between  the  actual 
plaintiff  and  the  defendant,  and  the  plaintiff  had  promised  to 
stop  the  proceedings,  and  the  defendant,  acting  upon  such  prom- 
ise, had  remained  absent  on  the  day  of  the  trial,  this  would  be  a 
sufficient  excuse  for  setting  aside  any  judgment  obtained  in  vio- 
lation of  such  promise.  Armstrong  v.  Craig,  18  Barb.  387. 
And  whenever  a  plaintiff  is  guilty  of  a  fraudulent  practice  which 
prevents  the  defendant  from  attending  the  trial,  the  court  will 
regard  this  as  a  good  excuse  for  not  appearing,  and  will  set  aside 
the  judgment  so  fraudulently  obtained.  lb. 

The  various  cases  which  have  been  referred  to  upon  the  ques- 
tion of  sufficiency  or  insufficiency  of  excuse  have  not  been  citea. 
as  establishing  any  particular  rule  of  law,  but  rather  as  showing 
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what  practice  usually  prevails  upon  such  facts  and  circumstances 
as  appeared  in  those  cases. 

Since  every  such  appeal  is  a  mere  application  to  the  discretion 
of  the  court,  and  since  each  case  differs  materially  from  all  others 
as  to  facts  and  circumstances,  the  citation  of  cases  can  effect  no 
other  object  than  to  aid  in  establishing  a  uniform  system  of  prac- 
tice. And,  in  deciding  each  case,  the  county  court  wiU  be  gov- 
erned by  the  same  principles  that  would  be  applied  in  case  of  an 
application  for  relief  from  a  default  taken  in  the  county  court ; 
or  by  such  rules  as  the  supreme  court  adopts  in  cases  where  a 
motion  is  made  to  open  a  default.  In  all  such  cases,  the  courts 
uniformly  adopt  such  a  course  as  will  tend  to  the  furtherance  of 
justice,  and  as  will  allow  every  person  a  fair  and  reasonable 
opportunity  to  defend  an  action  where  he  has  a  meritorious 
defense,  and  he  has  by  any  excusable  default  been  prevented 
from  interposing  that  defense.  Justices'  courts  have  no  power 
to  open  such  defaults,  and  that  power  was  expressly  given  to  the 
county  courts  for  the  purpose  of  enabling  them  to  see  that  jus- 
tice should  prevail,  and  that  every  man  should  have  a  reasonable 
opportunity  for  snaking  a  legal  and  just  defense  to  any  action 
which  might  be  brought  against  him.  And,  at  the  risk  of  a  repe- 
tition, it  may  be  again  said  that  the  power  is  a  discretionary  one, 
which  is  to  be  liberally  used  for  the  purpose  of  advancing  the 
remedy  intended  by  the  legislature  in  enacting  the  law. 

More  has  been  said  upon  this  subject  than  would  ordinarily  be 
deemed  necessary.  But  every  experienced  practitioner  is  familiar 
with  the  injustice  which  has  too  often  resulted  under  the  old  sys- 
tem of  practice,  in  cases  in  which  it  was  held  that  no  relief  could 
be  given  in  cases  of  judgments  taken  by  default,  unless,  indeed, 
there  could  be  some  legal  ground  of  reversal  found  in  some  error 
in  the  proceedings  in  the  court  below.  It  was  held  that  relief 
from  defaults  could  not  be  given  by  justices  after  judgment  ren- 
dered, and  this  is  still  the  rule.  But  it  was  also  held,  that  in 
many  cases  it  was  discretionary  with  the  justice  whether  to  per- 
mit a  defendant  to  appear  and  defend  if  he  failed  to  appear  on 
the  return  day.  See  the  cases  cited,  2  W^t's  Law  &  Pr.  220, 
221,  222. 

The  Code  adopted  the  present  rule  of  allowing  the  county 
court  to  grant  relief  from  excusable  defaults,  for  the  express 
purpose  of  enabling  that  court  to  review  such  matters  of  discre- 
tion in  the  court  below,  and  also  to  give  relief  in  a  proper  case, 
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even  when  no  application  was  made  in  th.at  court,  but  there  was 
an  entire  default  in  appearing,  provided  such  default  were 
properly  excused,  and  manifest  injustice  had  been  done  in  the 
court  below. 

Section  13.  Manifest  injustice  must  be  shown.  To  entitle  a 
defendant  to  relief  against  a  default  in  the  court  below,  it  is  not 
sufficient  to  show  a  good  excuse  for  the  failure  to  appear  ;  it  is 
also  indispensable  to  show  that  manifest  injustice  has  been  done 
by  the  rendition  of  the  judgment.  Proof,  either  of  a  good 
excuse  or  of  manifest  injustice,  when  taken  separately,  will  not 
be  sufficient,  since  it  fails  to  meet  the  statutory  requirement  that 
both  facts  shall  be  proved  before  relief  is  to  be  granted. 

In  drawing  the  affidavits  of  the  defendant,  it  wUl  not  be  suffi- 
cient to  rely  upon  a  mere  statement  or  allegation  that  injustice 
has  been  done.  The  statute  requires  that  it  shall  be  shown  that 
manifest  injustice  has  been  done.  From  the  language  used,  it 
is  evident  that  it  was  intended  that  injustice  must  be  shown  in  a 
proper  manner  by  legal  proof,  which,  in  such  a  case,  may  be  by 
affidavits  showing  the  facts  and  circumstances  from  which  it  may 
be  legally  inferred  that  injustice  has  been  done.  If  the  affidavits 
of  the  defendant  show  the  nature  of  the  plaintiff's  demand,  and 
the  nature  of  the  defense  which  the  defendant  desires  to  inter- 
pose, and  that  it  is  probable  that  he  can  establish  such  defense 
upon  a  fair  trial,  this  wiU  be  showing  enough  to  authorize  the 
legal  iaference  that  injustice  has  been  done.  And  in  every  case 
in  which  there  is  a  valid  or  legal  defense  to  an  action  which  has 
been  lost  by  reason  of  the  default,  it  is  easy  to  state  such  facts 
and  circumstances  as  will  satisfy  the  appellate  court  that  justice 
requires  a  new  trial,  and  when  this  is  done,  it  is  showing  mani- 
fest injustice  within  the  meaning  of  the  statute. 

A  party  may  have  suffered  injustice  by  being  deprived  of  his 
defense  upon  a  default  taken  against  him  in  the  court  below  ; 
and  he  may  also  fail  to  attain  a  remedy  in  the  appellate  court, 
if  he  is  again  so  negligent  or  so  unfortunate  as  not  to  present 
proper  facts  and  circumstances  entitling  him  to  relief.  A  defend- 
ant may  have  a  case  in  which  a  mere  statement  of  the  facts  and 
circumstances  in  his  affidavits  would  entitle  him  to  relief ;  and 
yet  should  he  fail  to  present  them  to  the^court,  but  rely  upon  a 
mere  affidavit  of  merits  in  the  usual  form,  he  would  fail  to  secure 
any  reUef  from  the  default  and  judgment  below.  Fowler  v. 
GolyeTy  2  E.  D.  Smith,  125 ;  Armstrong  v.  Craig,  18  Barb.  387. 
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It  is  not  sufficient  to  state  mere  conclusions  from  facts,  but  the 
facts  themselves  must  be  stated  in  such  a  manner  that  the  court 
will  be  authorized  to  infer  from  such  facts  that  injustice  has  been 
done.  lb. 

The  defendant  must  show  such  facts  as  satisfy  the  court  that 
he  has  a  valid  defense,  either  in  whole  or  in  part,  to  the  action ; 
and  merely  showing  that  an  answer  was  interposed  which  set  up 
a  particular  defense,  without  any  proof  that  the  defense  is  true 
in  fact,  will  not  be  sufficient.     Mix  v.  White,  1  E.  D.  Smith,  614. 

In  Mayor,  etc.,  of  New  Torlc  v.  Green,  1  Hilt.  394,  395,  the 
court  used  the  following  language  in  reference  to  a  defendant's 
affidavit :  "  Nor  does  it  appear  from  his  affidavit  that  injustice 
has  been  done.  He  states  in  it  that '  he  denies  that  he  has  vio- 
lated any  of  the  ordinances  of  the  plaintiffs,  in  manner  and' 
form  as  set  forth  in  the  complaint.'  This  is  a  mere  matter  of 
opinion,  whether  or  not  he  has  violated  them.  If  he  wished  to 
satisfy  the  court  that  injustice  had  been  done  by  the  judgment, 
he  should  have  shown,  by  a '  statement  of  facts,  that  the  charge 
made  out  by  the  evidence  on  the  trial  was  not  true.  On  the  con- 
trary, he  does  no  such  thing.  He  asks  this  court  to  decide  that 
injustice  has  been  done  him  by  the  judgment,  because  he  swears 
that  he  denies  that  he  has  violated  the  ordinances.  He  does  not- 
even  swear  that  he  has  not  violated  them,  but  he  affirms  that  he 
denies  the  violation,  when  the  truth  of  such  denial  is  not  sworn 
to.  If  a  defendant  wishes  to  obtain  a  new  trial  in  such  a  case, 
he  must  point  out  the  mode  in  which  injustice  has  been  done, 
and  leave  to  the  court,  and  not  assume  himself,  the  decision  of 
that  question." 

Where  the  affidavits  show  that  the  plaintiff  took  judgment  by 
default  for  the  entire  amount  of  his  demand  without  crediting 
payments  which  had  been  made  thereon,  this  will  be  showing 
that  manifest  injustice  has  been  done.  Bissell  v.  Dean,  3  E.  D. 
Smith,  173. 

There  are  cases-  in  which  an  omission  to  appear  and  set  off  a 
demand  wiU  not  bar  a  subsequent  action  by  the  defendant  for 
the  amount  of  his  claim  ;  and  this  is  the  rule  in  courts  of  record, 
in  which  a  party  may  set  off  his  claim,  or  maintain  a  separate 
action  for  it.  And,  in  those  instances  in  which  a  like  rule  pre- 
vails in  inferior  courts,  it  has  been  held  that  it  will  not  be  any 
ground  for  a  new  trial  to  show  that  the  plaintiff  took  judgment 
by  default  without  allowing  a  set-off,  for  the  reason  that  a 
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defendant  may  still  recover  the  amount  of  his  demand  by  actidn. 
Travis  v.  Bassett,  3  E.  D.  Smith,  171.  This  last  case  was  where 
an  appeal  was  taken  from  the  marine  court  to  the  court  of  com- 
mon pleas  in  New  York  city.  But,  even  though  the  defendant 
might  maintain  an  action  for  the  recovery  of  his  demand  in  such 
a  case,  it  does  not  follow  that  such  an  action  would  be  as  advan- 
tageous as  the  right  of  set-off  on  a  uew  trial.  The  plaintiff  might 
be  irresponsible,  and  the  defendant  entirely  solvent ;  and,  in  such 
a  case,  if  the  plaintiff  were  allowed  to  enforce  his  judgment, 
while  the  defendant  could  not  collect  his  claim,  even  if  he  had  a 
judgment,  the  proceeding  would  hardly  escape  the  charge  of 
manifest  injustice,  and  the  court  would  be  disposed  to  open  the 
default  and  order  a  new  trial,  so  that  the  defendant  may  have 
an  opportunity  of  deducting  the  amount  of  his  claim  from  the 
plaintiff's  demand. 

In  actions  in  justices'  courts,  an  omission  to  appear  and  set  off 
a  demand  incurs,  in  most  cases,  a  forfeiture  of  the  claim,  and  no 
subsequent  action  can  be  maintained  for  its  recovery.  2  E,.  S. 
236,  §§  57,  58  ;  1  Wait's  Law  &  Pr.  946,  978.  For  this  reason, 
a  county  court  will  always  open  a  judgment  taken  by  default  in 
a  justice's  court,  when  it  appears  that  the  plaintiff  has  taken  a 
judgment  for  the  full  amount  of  his  claim  without  allowing  the 
amount  of  a  set-off  which,  in  justice,  ought  to  have  been  allowed 
to  the  defendant.  In  no  other  way  can  a  county  court  prevent 
manifest  injustice,  and  carry  into  effect  the  intention  of  the  legis- 
lature ;  although  this  rule  is  always  subject  to  the  cLualification 
that  the  defendant  has  shown  a  satisfactory  excuse  for  his 

default. 

It  is  sometimes  a  matter  of  difficulty  to  determine  whether 
manifest  injustice  has  been  done,  and  this  doubt  arises  from  a 
conflict  in  the  statements  contained  in  the  affidavits  of  the  respect- 
ive parties. 

It  has  been  suggested  that  it  may  be  questionable  whether  it 
was  the  intention  of  the  statute  to  permit  the  plaintiff  to  intro- 
duce affidavits  in  contradiction  of  those  upon  which  the  defend- 
ant asks  for  a  new  trial.  Oamp  v.  Stewart,  2  E.  D.  Smith,  88, 
89 ;  Lent  v.  Jones,  4  id.  52,  53.  But  notwithstanding  these 
casual  remarks,  the  settled  practice  of  the  court  is  to  receive 
such  affidavits,  and  to  act  upon  them  as  a  part  of  the  pzoof  in 
the  case,  ^orster  v.  Oapewell,  1  Hilt.  47  ;  Gottsherger  v.  Earned, 
2  E.  D.  Smith,  128  ;  SilTcman  v.  Boiger,  4  id.  236  ;  Armstrong  v. 
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Craig,  18  Barb.  387.  Besides  these  cases  whicli  received  such 
affidavits,  the  general  analogies  of  the  law  favor  the  reception  of 
such  affidavits.  If  the  application  is  regarded  as  a  motion,  then 
it  is  clear  that  the  motion  may  be  met  by  counter  affidavits ;  if 
it  is  regarded  as  a  trial,  then  every  party  ought  to  be  allowed 
equal  facilities  for  presenting  his  proofs  and  his  views  as  to  his 
rights ;  and  if  the  application  is  regarded  as  a  mere  application 
to  the  discretionary  power  of  the  court  to  affijrd  relief,  it  is  of 
the  highest  importance  that  both  parties  should  be  heard  before 
such  discretion  is  exercised.  The  court  will,  therefore,  always 
receive  the  affidavits  of  the  respondent,  and  will  consider  them 
in  disposing  of  the  question  as  to  ordering  a  new  trial.  But 
where  it  is  evident  that  there  is  a  meritorious  defense,  which  has 
been  shut  out  by  the  default,  or  where  it  is  probable  that  there 
is  a  valid  defense,  the  appellate  court  will  not  weigh  probabilities 
very  nicely  upon  conflicting  affidavits,  but  will  order  a  new  trial 
in  the  court  below,  upon  which  the  questions  may  be  appropri- 
ately settled  upon  all  the  evidence  given.  Oamp  v.  Stewart,  2 
E.  D.  Smith,  88 ;  Carroll  v.  Ooslin,  id.  376,  378.  If,  however, 
the  evidence  is  so  evenly  balanced,  that  there  is  no  preponder- 
ance in  favor  of  the  defendant,  the  court  may  refuse  to  order  a 
new  trial.  Forster  v.  Capewell,  1  Hilt.  47.  The  manner  of 
weighing  the  evidence  on  these  applications  for  a  new  trial  has 
been  sufficiently  explained  upon  general  principles.  There  are, 
however,  a  few  cases  which  require  notice  before  leaving  this 
subject. 

Where  the  evidence  is  returned,  and  it  appears  that  the  plaintiff 
proved  his  case  fully  by  one  competent  witness,  it  has  been  held 
that  the  defendant  must  do  more  than  to  offer  his  own  affidavit 
in  contradiction  of  the  witness  sworn.  Armstrong  v.  Craig,  18 
Barb.  387 ;  Lent  v.  Jones,  4  E.  D.  Smith,  52,  54.  The  court  said 
in  the  last  case  cited  :  "  To  order  a  new  trial  upon  the  proofs 
before  us  (and  no  other  proof  is  shown  by  the  plaintiff  to  be 
within  his  power),  would  be  of  no  avail  to  him.  If  he  cannot 
produce  the  affidavit  of  any  witness,  he  should  at  least  show 
that  there  are  witnesses  who  refuse  to  give  their  affidavits,  and 
who  have  knowledge  of  facts  to  which  they  can  be  compelled  to 
testify,  and  which,  if  proved,  would  reduce  or  disprove  the 
plaintiff's  claim."  The  case  of  Sillcman  v.  Boiger,  4  E.  D. 
Smith,  286,  is  to  the  same  effect ;  and  it  also  holds,  that  when, 
in  addition  to  such  a  case,  the  respondent's  affidavits  show  that 
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entire  justice  has  been  done,  the  defendant' s  single  affidavit  must 
be  regarded  as  overborne  by  the  proofs  in  the  case,  and  a  new 
trial  will  be  refused.  So,  where  the  affidavit  of  the  defendant  is 
met  and  fully  denied  by  that  of  the  plaintiflF,  it  has  been  held 
that  the  defendant  must  fail  in  his  application  for  want  of  a 
balance  of  proof.  Forster  v.  Capewell,  1  Hilt.  47.  The  court 
said:  "We  cannot  say,  where  the  defendant  states  a  fact,  and 
the  plaintiif  denies  it,  which  of  the  statements  is  correct ;  and  the 
only  way  to  establish  it  is  by  the  affidavit  of  the  witness  by  whom 
the  defendants  expect  to  prove  their  defense."  To  the  same 
effect  is  Van  WycJc  v.  Kelly,  cited  in  note  h,  2  E.  D.  Smith,  128, 
where  the  defendant' s  affidavit  is  met  by  that  of  the  plaintiff, 
and  also  that  of  another  witness,  the  balance  of  proof  will  be 
against  the  defendant,  and  his  application  must  fail.  Ootts- 
berger  v.  Harned,  2  E.  D.  Smith,  128;  Gardner  v.  Wight,  3 
id.  334. 

The  cases  which  have  been  cited  show  a  tendency  to  follow  the 
rule  usually  adopted  of  being  governed  by  the  balance  of  proof. 
But  it  is  not  always  numbers  that  control.  There  may  be  such 
a  statement  of  facts  in  the  affidavits  of  the  defendant  as  will 
leave  no  doubt  that  injustice  has  been  done,  even  when  the 
plaintiff  produces  a  larger  number  of  affidavits  or  of  witnesses 
than  the  defendant.  But  it  does  not  follow,  as  of  course,  that 
the  cause  is  to  be  decided  merely  upon  a  count  of  the  number  of 
affidavits  furnished  by  the  respective  paxties.  The  true  question 
is,  whether  the  court  is  satisfied  that  injustice  has  been  done,  or 
whether  the  case  is  not  so  doubtful  as  to  require  a  new  trial  so 
that  justice  may  prevail.     See  2  Wait' s  Law  &  Pr.  534,  539-545. 

And  in  pursuance  of  this  principle  it  has  been  held  that  the 
unsupported  evidence  of  the  defendant  would  be  sufficient  to 
authorize  a  new  trial  when  it  appeared  that  the  judgment  below 
was  obtained  upon  the  evidence  of  the  plaintiff's  assignor  of  the 
demand  sued  on.     /Seymour  v.  Mmer,  4  E.  D.  Smith,  199,  201. 

Section  U.  Terms  of  opening  default.  The  statute  confers 
upon  the  county  court  the  power  to  impose  such  terms  as  it  may 
deem  proper  upon  opening  a  default.  Code,  §  366.  Such  a 
power  is  a  very  valuable  one,  and  it  will  be  freely  exercised 
whenever  that  may  become  proper  or  necessary.  Inasmuch  as 
the  defendant  generally  asks  relief  upon  the  ground  that  he  failed 
to  appear  in  the  court  below  in  consequence  of  some  excusable 
mistake  or  neglect,  the  court  will  sometimes  impose  terms  upon 
Vol.  IV.  — 61 
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Mm  by  way  of  paying  costs,  since  he  ought  to  bear  the  conse- 
quences of  his  neglect  rather  than  the  diligent  party. 

The  statute  does  not  declare  what  terms  may  be  imposed,  and 
therefore  it  is  entirely  for  the  county  court  to  declare  what  they 
shall  be.  This  power,  however,  is  not  to  be  harshly  or  arbi- 
trarily exercised  ;  but  is  to  be  enforced  in  such  a  manner  as  to 
secure  the  just  rights  and  interests  of  both  litigant  parties.  Upon 
this  question,  as  upon  others  of  a  discretionary  character,  author- 
ities are  not  of  much  value  except  as  illustrations  of  the  practice 
of  the  courts  under  this  section.  In  damp  v.  Stewart,  2  E.  D. 
Smith,  89,  cited  ante,  471,  the  court  ordered  a  new  trial  upon  the 
terms  that  the  defendant  should  pay  to  the  plaintiff  $12  costs  of 
the  appeal,  within  five  days.  In  Seymour  v.  Blmer,  4  E.  D. 
Smith,  199,  201,  cited  ante,  481,  the  county  court  ordered  a  new 
trial  upon  the  payment  by  the  defendant  of  the  costs  of  the 
respondent  upon  the  appeal,  and  also  of  waiving  any  claim  for 
restitution  for  the  costs  paid  on  appealing.  In  Bissell  v.  Dean, 
3  E.  D.  Smith,  172,  174,  cited  ante,  472,  a  new  trial  was  ordered 
upon  the  payment  by  the  defendant  of  such  sum  as  his  affi- 
davits conceded  to  be  due,  and  upon  the  payment  by  him  also 
of  the  costs  incurred  in  the  court  below. 

Where  a  default  is  opened,  and  a  new  trial  ordered  upon  speci- 
fied conditions,  the  defendant  must  comply  with  those  conditions 
or  he  will  lose  the  benefit  of  the  order.  Mitchell  v.  Menkle, 
1  Hilt.  142.  And  on  proper  proof  that  such  conditions  have  not 
been  complied  with,  the  county  court  will  vacate  the  order  grant- 
ing a  new  trial ;  although  any  order  vacating  it  would  probably 
be  unnecessary,  since  a  failure  to  comply  with  the  terms  of  the 
original  order  would  prevent  it  from  becoming  operative  so  as 
to  vacate  the  judgment  below.  lb. 

Section  15.  New  trial  before  the  justice.  The  county  court 
may  order  the  new  trial  to  take  place  before  the  justice  who 
originally  rendered  judgment,  or  it  may  be  sent  to  any  other 
justice  in  the  same  county  for  trial.  Code,  §  366.  In  determin- 
ing this  question,  the  county  court  will  consider  the  convenience 
of  both  parties,  and  also  the  impartiality  of  the  justice,  and  wiU 
order  the  trial  before  such  justice  as  may  result  in  a  full  and  fair 
trial  between  the  parties.  The  statute  provides  that,  on  an  appear- 
ance before  the  justice  for  -the  purposes  of  such  new  trial,  the 
same  proceedings  shall  be  had  as  upon  the  return  of  a  summons 
personally  served.     Code,  §  366.    The  effect  of  this  statute  is  to 
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set  aside  every  thing,  even  including  the  former  pleadings  ;  and 
a  new  issue  must  be  joined,  precisely  as  though  no  trial  or  judg- 
ment had  ever  occurred.  Qamp  v.  Stewart^  2  E.  D.  Smith,  88, 
90,  at  end  of  opinion  of  court. 

A  copy  of  the  order  granting  a  new  trial,  duly  certified  by  the 
clerk  of  the  appellate  court,  will  be  sufficient  evidence  to  author- 
ize the  justice  to  proceed  with  the  trial  precisely  as  though  a 
summons  had  been  issued  by  him  and  it  were  then  returned  with 
proof  of  personal  service  thereof.  Manning  v.  Johnson,  7  Barb. 
460,  462.  Where  a  new  trial  is  ordered  by  the  county  court,  in 
such  a  case,  the  order  for  the  new  trial  does  not  impose  any  duty 
upon  the  court  below,  inconsistent  with  or  restrictive  of  any  of 
its  powers.  Dean  v.  Cannon,  1  Daly,  34.  And  although  the 
case  is  sent  back,  it  is  to  be  heard  and  decided  in  the  same 
manner  as  though  it  were  an  original  action.  lb. 

When  a  default  is  opened  by  order  of  the  county  court  and  a 
new  trial  is  ordered  on  a  particular  day,  the  cause  must  be  tried 
upon  that  day,  or  it  must  be  legally  adjourned  to  a  subsequent 
day  ;  and  if  the  cause  is  not  tried  on  the  day  assigned,  nor  the 
cause  regularly  adjourned,  but  a  judgment  is  rendered  on  a  sub- 
sequent day,  in  the  absence  of  the  defendant,  it  will  be  reversed, 
on  the  ground  that  the  justice  has  no  jurisdiction  to  render  a 
judgment  upon  such  subsequent  day.  McGollum  v.  McGlave, 
1  Hilt.  140 ;  3  Abb.  106.  And  in  such  a  case,  if  the  trial  is  pro- 
ceeded with  on  the  proper  day,  the  justice  must  hear  the  proofs 
and  allegations  of  the  plaintiff;  he  has  no  authority  to  make  an 
order  that  the  previous  judgment  shall  stand  as  his  judgment  in 
the  action.  lb.  A  judgment  once  vacated  is  always  vacated, 
and  the  defendant  stands  in  reference  thereto  as  if  no  action  had 
been  prosecuted  against  him.  lb. 

Where  a  new  trial  is  ordered  upon  the  terms  that  the  former 
judgment  shall  stand  as  security,  and  a  new  trial  takes  place 
which  results  in  a  second  verdict  and  judgment  for  the  plaintiff, 
but  which  is  reversed  upon  an  appeal,  for  errors  occurring  on 
such  new  trial,  the  first  judgment  will  faU  upon  the  reversal  of 
the  second  one,  since  such  first  judgment  was  a  mere  security 
for  the  second.  Pierce  v.  Thomas,  4  E.  D.  Smith,  354,  356  ;  see, 
also.  Miller  v.  Bagle  Life  and  Health  Ins.  Co.,  3  id.  184 ; 
Eeinemann  v.  Waterhury,  5  Bosw.  686,  689. 

The  order  granting  a  new  trial  must  specify  the  name  of  the 
justice  before  whom  it  is  to  take  place,  the  day  and  hour  and 
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place  for  the  appearance  of  the  parties,  and  the  terms  upon 
which  the  order  is  granted. 

The  party  obtaining  the  order  should  see  that  it  is  properly- 
filed  and  entered  by  the  clerk  of  the  appellate  court.  And  he 
ought  also  to  serve  a  copy  of  it  upon  the  justice  who  is  to  try 
the  cause,  as  well  as  upon  the  plaintiff  in  the  action. 

The  service  of  the  order  may  be  made  as  follows  :  1.  Procure 
a  certified  copy  of  the  order  from  the  clerk  ;  2.  Serve  a  copy  of 
this  certified  order  upon  the  justice,  and  upon  the  plaintiff,  show- 
ing the  certified  copy  at  the  time  of  making  such  service. 

If  the  order  provides  for  the  service  of  a  copy  thereof,  and 
fixes  a  time  for  such  service,  the  order  must  be  complied  with. 
But  if  the  order  is  silent  upon  this  point,  the  defendant  ought 
immediately  to  serve  a  copy  of  the  order  upon  the  justice  and 
the  plaintiff.  The  statute  does  not  provide  that  the  order  need 
be  served,  but  it  is  best  to  follow  the  usual  practice  of  serving 
copies  of  orders,  so  that  no  question  of  regularity  or  of  jurisdic- 
tion can  occur. 

An  order  for  a  new  trial  may  be  in  the  following  form  : 

Form  of  order  for  new  trial. 

FULTON  COtTNTY  COURT. 


Jobn  Doe,  respondent, 

agst. 
Richard  Roe,  appellant. 


At  a  term  of  the  county  court  of  Fulton  county,  held  at  the 
court-house,  in  the  village  of  Johnstown,  on  the  day  of 

,  1874.  Present  — Hon.  MoInttee  Peasee,  county 
judge,  etc. 

The  above-named  Richard  Roe  having  appealed  to  this  court, 
from  a  judgment  rendered  against  him  on  the  day  of  , 

18    ,  for  the  sum  of  ,  damages  and  costs,  by  Richard 

Murray,  Esq.,  a  justice  of  the  peace  of  Johnstown,  in  Fulton 
county,  and  after  a  hearing  of  this  cause  upon  the  return  made 
and  filed  by  the  said  justice,  and  upon  the  afla davits  made  by 
the  respective  parties  and  read  on  the  hearing,  and  filed  with  the 
clerk  of  this  court,  and  after  hearing  Horace  E.  Smith  in  support 
of  the  said  appeal,  and  upon  hearing  Archibald  McFarlan,  Esq., 
in  opposition  thereto ;  and  it  appearing  to  the  court  that  the 
defendant's  default  is  satisfactorily  excused,  and  that  manifest 
mjustice  has  been  done  to  the  appellant  and  defendant,  it  is  now, 
on  motion  of  Horace  E.  Smith,  Esq.,  ordered :  *  That  the  judg- 
ment so  rendered  by  the  said  Richard  Murray,  Esq.,  be  set 
aside  (or  suspended),  and  that  a  new  trial  be  had  before  the  said 
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Richard  Murray,    on    the    25th  day   of  ,    1874,   at  10 

o'clock  in  the  forenoon,  at  the  office  of  the  said  justice,  or  on 
such  other  day  as  the  said  cause  may  be  legally  adjourned  to. 
(If  the  order  is  granted  upon  terms  or  conditions,  a  clause  like 
the  following  may  be  added,  though  it  will  conform  to  the  order 
actually  made  by  the  court :)  with  dollars  costs  to  the 

appellant  (or  respondent)  (that  such  new  trial  be  granted  upon 
the  terms  and  conditions  that  the  said  Richard  Roe  pay  to  the 
said  John  Doe,  the  plaintiff,  the  sum  of  $10,  on  or  before  the 
hour  appointed  for  such  new  trial ;  or  that  he  leave  such  sum 
with  said  justice  at  that  time  for  the  plaintiff). 

It  is  entirely  discretionary  with  the  court  whether  to  impose 
terms  or  not.  If  justice  demands  it,  costs  may  be  imposed  upon 
the  defendant  as  the  condition  of  relief.  And  there  may  be 
cases  in  which  the  court  may  impose  the  costs  of  the  reversal  or 
of  a  motion  upon  the  plaintiff  where  his  conduct  has  been  fraud- 
ulent in  procuring  the  judgment,  or  where  he  fraudulently 
misleads  the  defendant  and  induces  him  to  be  absent  from  trial, 
or  in  any  other  similar  manner  prevents  him  from  making  a 
defense. 

Section  16.  Error  in  fact.  The  statute  provides  that  the 
county  court,  or  other  corresponding  appellate  court,  may  reverse 
the  judgment  of  the  justice's  court,  or  other  inferior  court,  for 
errors  of  law  or  of  fact.  Code,  §  366.  This  is  no  new  power, 
and  it  was  in  common  use  before  the  enactment  of  the  Code. 
And  to  those  who  are  not  familiar  with  legal  principles  and  pro- 
ceedings, and  especially  those  who  are  not  familiar  with  the 
former  practice,  there  is  quite  a  liability  to  misapprehension 
as  to  the  meaning  of  the  terms  "error  of  law"  or  "error  in 
fact." 

When  a  return  is  made  by  a  justice  upon  an  appeal  taken  for 
the  purpose  of  reviewing  the  proceedings  below,  upon  the  facts 
appearing  in  the  return,  such  return  is  considered  as  a  record, 
after  it  is  filed.  And  if  there  are  any  errors  which  appear  from 
the  face  of  the  record  itself,  those  errors  are  errors  of  law ;  and 
where  the  return  is  the  only  evidence  of  the  erroneous  proceed- 
ing below,  the  errors  disclosed  by  the  return  are  always  termed 
errors  in  law,  as  distinguished  from  error  in  fact  in  the  pro- 
ceedings. For  errors  of  law  a  judgment  is  nearly  always 
reversible. 

When  a  return  is  made,  but  it  does  not  set  out  the  errors  com- 
plained of,  although  there  are  errors  for  which  the  judgment  is 
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reversible,  but  the  return  does  not  disclose  them  because  the  facts 
did  not  occur  within  the  knowledge  of  the  justice,  for  which 
reason  he  is  neither  required  or  allowed  to  return  them,  the 
remedy  of  the  aggrieved  party  is  by  assigning  error  in  fact. 
And  error  in  fact,  in  such  a  case,  means  some  error  which  took 
place  in  the  proceedings  not  within  the  knowledge  of  the  justice, 
but  still  of  such  a  character  as  to  require  a  reversal  of  the  judg- 
ment below,  if  the  errors  are  properly  established.  From  what 
has  been  already  said,  it  is  evident  that  error  in  fact  does  not 
mean  a  mere  erroneous  decision  by  a  jury  or  by  the  justice,  upon 
3,  question  of  fact  involved  in  the  trial  below,  for  such  a  matter 
is  clearly  within  the  knowledge  of  the  justice,  and  he  can  return 
ill  the  facts  relating  to  such  trial.  And  it  will  be  remembered, 
therefore,  that  a  mere  erroneous  decision  upon  a  question  of 
fact,  upon  the  issues  raised  in  the  court  below,  never  constitutes 
svhat  is  known  as  error  in  fact.  Biglow  v.  Sanders,  22  Barb.  147, 
149  ;  HurdY.  Beeman,  8  How.  254  ;  Adsit  v.  Wilson,  1  id.  64,  68, 
39  ;  Lynch  v.  McBetJi,  7  id.  113, 118.  But  where  the  error  arises 
From  some  incapacity  of  the  parties,  such  as  infancy,  coverture, 
3r  the  like,  or  from  some  defect  or  irregularity  in  the  service  of 
:he  process  for  the  commencement  of  the  action,  or  for  somemis- 
jonduct  of  the  jury  after  they  have  retired  for  deliberation,  or 
:n  other  similar  cases  in  which  proof  of  such  error  must  be  made 
n  some  other  manner  than  by  the  justice's  return,  such  errors 
ire  properly  termed  errors  in  fact.  To  illustrate  these  general 
dews,  a  few  of  the  numerous  cases  will  now  be  cited. 

Where  a  constable' s  return  is  erroneous  or  false  as  to  the  service 
)f  process  upon  the  defendant,  he  may,  if  he  properly  objects 
hereto  before  joining  issue,  or  if  he  does  not  appear  at  aU  in 
he  court  below,  assign,  as  error  in  fact,  that  the  process  was 
lever  served  upon  him,  or  was  so  defectively  served  as  not  to 
ionfer  jurisdiction  upon  the  justice,  or  that  it  was  so  irregular 
IS  to  be  a  ground  of  reversal  of  the  judgment.  Wavel  v.  Wiles, 
!4  N".  Y.  (10  Smith)  635,  637.  See  the  cases  cited  in  2  Wait's 
jaw  &  Pr.  74.  Errors  of  this  kind  sometimes  appear  upon  the 
ace  of  the  justice's  return,  as  in  some  of  the  cases  just  referred 
o,  but  where  the  error  does  not  thus  appear,  it  may  be  proved  by 
.tRdavits,  as  will  be  fully  explained  in  a  subsequent  place. 

A  defendant  may  assign,  as  error  in  fact,  that  the  justice 
rho  tried  the  action  was  not  a  resident  of  the  town  in  which 
ither  of  the  parties  resided,  nor  a  resident  of  any  town  adjoin- 
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ing  either  of  them.  Tiffany  v.  (Jilbert,  4  Barb.  330.  So, 
where  the  defendant  is  a  non-resident  of  the  county,  and  he 
is  sued  by  a  long  summons  instead  of  a  short  one,  he  may 
assign  this  as  error  in  fact.  Willins  v.  WJieeler,  28  Barb. 
669  ;  S.  C,  17  How.  93 ;  8  Abb.  116.  Where  process  has 
been  defectively  served  or  not  served  at  all  on  a  person,  he 
may  come  into  court  and  by  affidavit  show  the  error  and  ask 
a  dismissal  of  the  proceedings,  and  if  the  justice  disregards 
his  objections,  such  party  may,  on  appeal  from  the  judgment 
rendered,  have  a  review  of  the  question  and  thus  obtain  the 
relief  denied  to  him  in  the  court  below.  Waring  v.  McKinley, 
62  Barb.  612.  If  the  party  had  no  notice  of  the  action  before 
judgment,  his  only  remedy  is  by  an  appeal  under  section  366  of 
the  Code.  lb.  In  a  recent  case  it  was  held  that  when  a  party  is 
sued  in  a  justice's  court  by  a  short  summons  as  a  non-resident 
of  the  county,  and  he  omits  to  appear  before  the  justice,  and 
judgment  is  rendered  against  him  by  default,  he  cannot  assign 
as  error  in  fact  that  he  was  a  resident  of  the  county  and  not 
liable  to  be  sued  by  a  short  summons.  Tanner  v.  MarsJi,  53 
Barb.  438  ;  36  How.  140.  In  such  a  case,  if  the  defendant  satis- 
factorily excuses  his  default  and  shows  that  manifest  injustice 
has  been  done  to  him,  the  county  court  may  set  aside  or  sus- 
pend judgment  and  order  a  new  trial.  lb.  This  case  does  not 
notice  Willins  v.  Wheeler,  cited  above,  and  was  decided  before 
the  case  of  Waring  v.  McKinley,  62  Barb.  612,  was  reported. 

Where  the  defendant  assigns  error  in  fact  as  one  of  the  grounds 
of  appeal,  but  he  does  not  furnish  proof  of  the  alleged  errors 
either  by  oral  proof  or  by  aflidavits,  the  judgment  below  will  be 
affirmed.     8perry  v.  Reynolds,  5  Lans.  407. 

The  relationship  of  the  justice  to  one  of  the  parties  is  properly 
assignable  as  error  in  fact,  although  it  will  be  equally  available 
as  error  in  law,  if  it  appears  upon  the  face  of  the  return.  2 
Wait's  Law  &  Pr.  27. 

Where  the  error  complained  of  relates  to  the  manner  in  which 
process  has  been  served,  or  is  founded  upon  the  ground  that  it 
was  served  upon  the  wrong  person,  or  that  there  was  no  service 
of  it  upon  the  defendant,  he  must  take  the  objection  before  join- 
ing issue,  or  he  will  waive  it.  2  Wait's  Law  &  Pr.  17,  235.  But 
an  appearance  and  a  joinder  of  issue  without  objection  will  not 
waive  the  error  that  the  justice  is  related  to  one  of  the  parties.  Id. 
27,  28. 
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The  appearance  of  an  infant  defendant  by  attorney  instead  of 
guardian  is  error  in  fact,  and  infancy  may  be  shown  by  the  afi- 
davits  served.  Arnold  v.  Sandford,  14  Johns.  417  ;  I)e  Witt  v. 
Post,  11  id.  460.  So  the  appearance  of  an  infant  defendant  by 
attorney  and  not  by  guardian  is  error  in  fact,  and  if  a  judgment 
is  rendered  against  him  it  will  be  reversed,  though  it  is  other- 
wise where  the  judgment  is  in  his  favor.  Camp  v.  Bennett,  16 
Wend.  48.  If  an  entire  judgment  be  rendered  against  an  infant 
and  another,  where  the  former  appears  by  attorney  instead  of 
guardian,  it  will  be  reversed  upon  appeal  for  error  in  fact,  even 
though  the  infant  should  die  after  the  appeal  was  brought.  lb. 

Under  the  former  practice,  where  a  judgment  was  rendered 
against  two  or  more,  and  one  of  them  was  an  infant  and  appeared 
by  attorney,  the  judgment  would  have  been  reversed  as  to  all  of 
the  defendants  for  the  error.  GruiJcshanJc  v.  Gardner,  2  Hill, 
333;  Arnold  v.  Sandford,  14  Johns.  417.  And  the  rule  was 
not  affected  by  the  fact  that  the  plaintiff  might,  have  severed  the 
judgment  in  the  court  below  by  taking  a  separate  jiidgment 
against  the  adult  alone.  lb.  Whether  section  366  of  the  Code 
introduces  a  different  rule  has  not  yet  been  decided  in  any 
reported  case  that  has  fallen  under  my  observation. 

Where  a  judgment  is  rendered  against  an  infant  and  another 
person  as  joint  debtors,  but  no  process  is  served  upon  the  infant, 
and  he  does  not  appear  in  the  action,  he  cannot  assign  as  error 
in  fact  that  he  did  not  appear  by  guardian."  Mason  v.  Benison, 
11  Wend.  612  ;  S.  C,  15  id.  64  ;  2  Wait's  Law  &  Pr.  231. 

Where  an  infant  plaintiff  appears  by  attorney  instead  of  guard- 
ian or  next  friend,  and  a  judgment  is  rendered  against  him  for 
costs,  the  appellate  court  will  revoke  or  set  aside  the  j  udgment, 
but  they  wUl  refuse  to  allow  any  costs  to  the  infant.  Maynard 
V.  Downer,  13  Wend.  575. 

Misconduct  on  the  part  of  a  jury,  or  of  individual  jurors,  is  a 
proper  matter  to  be  assigned  as  error  in  fact ;  and  where  the 
jurors  agreed  that  each  of  them  should  mark  the  sum  which  he 
found  ;  that  the  amounts  so  marked  should  be  added  together, 
and  the  total  amount  divided  by  the  number  of  jurors  ;  and  that 
the  quotient  should  be  the  amount  of  the  verdict  without  altera- 
tion, this  was  held  to  be  erroneous,  and  the  judgment  was 
reversed.  Harvey  v.  Mickett,  15  Johns.  87  ;  Roberts  v.  Failis, 
1  Cow.  238.  See  further,  2  Wait's  Law  &  Pr.  620,  621.  So, 
where  a  jury  or  any  of  the  individual  jurors  drink  intoxicating 
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liquors  in  the  jury  room  wMle  out  for  deliberation,  this  is  assign- 
able as  error  in  fact.    Rose  v.  Smith,  4  Cow.  17. 

In  relation  to  the  misconduct  of  jurors,  if  may  be  remarked 
generally,  that  whenever  their  conduct  is  such  as  to  be  a  ground 
of  setting  aside  their  verdict,  then  such  misconduct  is  properly 
assignable  as  error  in  fact. 

It  is  to  be  remembered,  however,  that  the  affidavits  of  jurors 
will  not  be  received  for  the  purpose  of  impeaching  their  verdict, 
by  showing  what  influenced  their  minds  in  finding  the  verdict. 
Brownell  v.  McEwen,  5  Denio,  367.  Nor  are  they  admissible  to 
show  error  in  respect  to  the  merits  of  the  verdict,  nor  for  the 
ptirpose  of  showing  irregularity  or  misconduct  on  the  part  of 
the  juror  himself  or  that  of  his  fellow  jurors.  Clum  v.  Smith,  5 
Hill,  560  ;  Dana  v.  Tucker,  4  Johns.  487.  Their  affidavits  may, 
however,  be  received  to  exculpate  the  jurors,  or  in  support  of 
their  verdict  i^d.);  or  to  show  the  misconduct  of  a  party,  or  of  the 
officer  who  has  charge  of  them.  Thomas  v.  Chapman,  45  Barb.  98. 

While  error  in  fact  may  be  assigned  for  the  purpose  of  correct- 
iag  all  such  errors  as  may  have  occurred  in  the  course  of  the 
action,  or  for  matters  connected  with  it  and  forming  a  legal 
ground  of  error,  there  is  still  a  limit  to  this  general  rule,  and 
one  qualification  of  the  rule  is,  that  error  in  fact  is  not  assign- 
able as  to  matters  which  contradict  the  record  of  the  court  below  ; 
and  where  a  defendant  pleaded  infancy  in  the  court  below,  which 
issue  was  tried  by  a  jury  and  found  against  him,  it  was  held  that 
the  decision  below  was  conclusive,  and  that  infancy  could  not  be 
assigned  as  error  in  fact  on  an  appeal.  Ingersoll  v.  Wilson,  3 
Johns.  437. 

Section  17.  Must  Ibe  an  appeal.  It  is  a  general  rule  that  no 
errors,  whether  of  law  or  of  fact,  can  be  reached  except  by  an 
appeal  duly  taken  to  the  county  court  or  other  appellate  tri- 
bunal. And  where  error  in  fact  exists,  which  is  sufficient  to 
secure  anew  trial,  the  first  step  in  the  way  of  securing  the  remedy 
is  by  bringing  an  appeal.  Code,  §  866.  So,  too,  the  notice  of 
appeal  ought  to  specify  in  what  such  error  in  fact  consists.  The 
manner  of  doing  this  may  be  seen  in  Nos.  18,  19,  20,  21  of  the 
notice  of  appeal.  Ante,  397.  As  to  the  necessity  for  an  appeal 
and  for  stating  the  grounds  of  appeal  in  the  notice,  see  the 
remarks,  ante,  464,  485,  as  to  obtaining  relief  from  a  judgment 
taken  by  default,  for  most  of  the  remarks  there  made  are 
equally  applicable  to  cases  in  which  error  in  fact  is  assigned. 
Vol.  IV.— 62 
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Section  18.  Assigning  error  in  fact.    It  has  been  held  by  one 
county  court  that  the  practice  of  assigning  error  in  fact  has  not 
been  abrogated  by  the  Code.     Graw  v.  Daly,  2  Code  E.  118,  L. 
Tkbmain,  county  judge  of  Greene  county.     As  has  just  been 
seen,  it  is  necessary  to  state  the  error  in  fact  as  one  of  the  grounds 
of  appeal.    And  since  such  errors  do  not  appear  upon  the  face  of 
the  return,  proof  of  their  existence  must  be  made  by  affidavits 
or  by  the  oral  evidence  of  witnesses.    The  Code  provides  that 
either  or  both  kinds  of  evidence  may  be  received  by  the  court. 
It  is  the  amount  of  the  claim  in  the  pleadings,   and  not  the 
amount  of  the  recovery  below,   which  confers  jurisdiction  on 
the  county  court  under  section  352  of  the  Code.     Ovenshire  v. 
Adee,  27  How.  368 ;  Bbbbs  v.  Wetherwax,  38  id.  38.'5.    And  the 
sum  claimed  in  their  pleadings  must  exceed  $50.  lb.     Code,  § 
366.    If  affidavits  are  used,  they  will    necessarily  specify  the 
particular  grounds  of  error,  and  they  will  also  state  the  facts 
and  circumstances  showing  the  existence  of  the  error.    And  it 
is  well  settled  that  such  a  specification  of  the  errors  in  the  notice 
of  appeal  and  in  the  affidavits  is  a  sufficient  assignment  of 
errors  ;  and  the  counter  affidavits  of  the  respondent  will  consti- 
tute a  sufficient  joinder  in  error.     Adsit  v.  Wilson,  7  How.  64, 
70 ;  Lynch  v.  McBeth,  id.  113,  118 ;  Eurd  v.  Beeman,  id.  '254, 
Sheldon,  county  judge  of  Erie  county.     From  the  fact  that  the 
statute  provides  that  the  court  may  determine  the  alleged  error 
in  fact  upon  affidavits,  it  is  evident  that  such  questions  were  not 
intended  to  be  tried  by  a  jury.      And  so  the  court  may,  in  its 
discretion,  determine  the  question  upon  the  examination  of  wit- 
nesses.     Code,  §    366.     These  witnesses  may  be  required  to 
attend  in  obedience  to  a  subpoena,  which  may  be  issued  by  the 
attorney  of  the  party  requiring  their  attendance.     The  form  of 
a  subpoena  will  be  given  when  treating  of  new  trials. 

Section  19.  Form  of  affidavits.  The  general  form  of  the 
affidavit  is  the  same  as  that  used  on  an  application  for  relief 
from  a  default.  See  ante,  466.  There  will,  of  course,  be  this  differ- 
ence, viz.  :  The  affidavits  used  for  the  purpose  of  assigning  error 
^n  fact  will  state  the  particular  error  assigned,  and  wiU  also 
3tate  the  particular  facts  and  circumstances  relating  thereto. 

Section  30.  Serving  copies  of  affidavits.  The  affidavits  ought 
:o  be  copied,  and  copies  thereof  served  upon  the  opposite  party 
in  the  same  manner  as  in  cases  of  asking  relief  from  a  default. 
A.nte,  468.  And  in  relation  to  the  time  of  making  such  service,  it  is 
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eminently  proper  that  the  appellant  should  serve  these  affidavits 
at  least  eight  days  before  the  sitting  of  the  court  at  which  the  hear- 
ing is  to  take  place.  Hurd  v.  Beeman,  8  How.  254 ;  Coolc  v. 
^ift,  18  id.  454,  457;  S.  C,  10  Abb.  212  ;  Adsit  v.  Wilson,  7 
id.  64,  70  ;  and  see  ante,  468. 

Section  21.  Notice  of  hearing.  The  notice  of  hearing,  in  this 
case,  is  similar  to  that  in  an  application  for  a  new  trial,  after  a 
default  has  been  taken ;  and  the  form  of  notice,  and  the  time 
and  manner  of  service  may  be  the  same.  See  ante,  468.  If  any 
modification  of  the  notice  becomes  necessary,  that  may  readily 
be  done  by  the  practitioner. 

Section  22.  Practice  on  the  hearing.  The  practice  upon  the 
hearing  of  an  appeal,  when  error  in  fact  is  assigned,  is  the 
same  as  that  already  pointed  out  in  cases  of  default.  Ante,  468. 
And  the  court  must  hear  all  matters  claimed  as  errors,  whether 
appearing  in  the  return  or  in  the  affidavits,  or  by  the  oral  evi- 
dence of  witnesses.     Ante,  468,  479,  480. 

Section  23.  Decision  of  the  court.  There  is  one  material  differ- 
ence between  a  case  in  which  an  appellant  seeks  relief  from  a 
judgment  taken  against  him  by  default,  and  one  in  which  he 
assigns  error  in  fact  as  ground  of  reversal.  In  the  former  case, 
the  granting  of  relief  is  discretionary  with  the  county  court,  upon 
a  hearing  of  all  the  facts.  Ante,  468,  476.  But  where  error  in 
fact  is  assigned,  and  the  truth  of  the  facts  assigned  is  estab- 
lished, the  county  court  is  bound  to  reverse  the  judgment  below, 
if  the  matters  assigned  as  error  are  such  as  in  law  require  a 
reversal  of  the  judgment.  And  if  the  county  court  refuses  to 
render  a  proper  judgment,  the  error  may  be  corrected  by  an 
appeal  to  the  supreme  court.  Waring  v.  McKinley,  62  Barb. 
612 ;   Wheeler  v.  N.  Y.  and  Harlem  R.  R.  Co.,  24  id.  414. 

And  so,  too,  when  error  in  fact  is  assigned,  the  proper  judg- 
ment is  a  mere  reversal  or  affirmance  of  the  judgment  below, 
with  the  costs  of  the  appeal  to  the  successful  party. 

The  decision  is  not  a  mere  order,  but  a  final  judgment.  The 
form  of  such  a  judgment  will  be  given  in  a  subsequent  place. 

Section  24.  Transfer  of  cause  to  supreme  court.  Whenever 
any  action  or  proceeding  is  pending  in  a  county  court,  and  the 
county  judge  is,  for  any  cause,  incapable  of  acting,  he  must 
make  a  certificate  of  that  fact  and  file  it  in  the  county  clerk's 
office.  Code,  §  30,  sub.  13.  This  att  vests  the  supreme  court 
with  jurisdiction  of  the  cause  or  proceeding.  lb. 
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Every  sucli  action,  cause  or  proceeding  must  be  heard,  in  the 
first  instance,  at  a  special  term  or  circuit  held  in  such  county.  lb. 

This  was  also  the  settled  rule  before  the  Code  was  amended  so' 
as  to  require  the  first  hearing  to  be  had  before  the  special  instead 
of  the  general  term.  Davis  y.  Stone,  16  How.  538  ;  Crandall 
V.  Rodger s,  cited  id.  540,  and  decided  at  general  term. 

On  the  hearing  at  the  special  term  of  the  supreme  court,  the 
cause  is  heard  upon  the  original  papers  in  the  same  manner  as  it 
would  have  been  had  it  been  heard  in  the  county  court.  Wiles 
V.  Peck,  16  How.  541.  No  copy  need  be  furnished  for  the  court, 
lb.  And  the  clerk  ought  to  refuse  to  permit  the  return  or  other 
papers  to  be  taken  from  his  county  for  the  purpose  of  a  hearing 
in  another  county.  lb. 

His  duty  is  to  retain  such  papers  on  file  until  they  are  required 
at  the  court-house  in  his  county  for  the  purposes  of  a  hearing  in 
that  county.  lb. 

The  decision  of  the  justice  of  the  supreme  court  stands  as  the 
decision  of  the  county  judge,  and  may  be  reviewed  in  the  same 
manner  by  an  appeal  to  the  general  term  of  the  supreme  court. 
As  to  the  amendment  of  a  return  in  a  transferred  cause,  see 
ante,  444. 

Section  25.  Re-argument  of  an  appeal  cause.  After  an  appeal 
has  been  argued  upon  the  return  and  decided,  and  a  judgment 
has  been  entered  upon  such  decision,  the  county  court  has  no 
power  to  vacate  the  judgment  and  to  order  a  rehearing,  as  that 
would  be  equivalent  to  a  review  of  its  own  judgments. 

But,  after  a  cause  has  been  argued  and  before  a  decision  has 
been  given,  the  county  court  undoubtedly  has  power  to  hear  a 
further  argument,  if  such  a  course  is  deemed  proper.  And  even 
where  a  county  judge  has  decided  a  cause,  but  he  has  not  filed, 
his  decision,  it  may  be  that  he  has  power  to  hear  further  argu- 
ments, and  to  review  the  decision  previously  made.  But  this 
would  be  the  extent  to  which  his  authority  would  extend  for 
such  a  purpose. 

The  exercise  of  such  a  power  is  a  matter  of  discretion  with  the 
county  court,  and  will  not  be  exercised  without  sufiicient  reason 
for  such  a  course. 

It  has  been  held  that  a  mere  want  of  preparation  for  the  argu- 
ment, when  no  sufficient  reason  is  shown  therefor,  will  not  be  a 
sufficient  cause.  Brucker  v.  Patterson,  2  Hilt.  135.  Nor  will  it 
be  sufficient  to  allege  that  the  court  did  not  understand  the  case 
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on  the  argument,  in  consequence  of  the  counsel' s  want  of  prepa- 
ration, lb.     See  ante^  315. 

This  question,  however,  is  one  which  is  so  much  controlled  by 
circumstances  that  it  would  be  difficult  to  lay  down  any  general 
rule  which  ought  to  control  every  case,  unless  it  should  be  that 
a  re-argument  will  be  ordered  in  those  cases  in  which  there  is  a 
doubt  as  to  the  correctness  of  the  previous  decision,  or,  if  not 
decided,  if  the  court  desires  to  hear  a  further  discussion  before 
disposing  of  the  cause.  If  the  cause  is  of  importance,  and  the 
questions  are  novel  and  intricate,  there  is  entire  propriety  in 
hearing  a  fuU.  and  careful  discussion  of  the  points,  even  if  a 
re-argument  becomes  necessary.  But  when  the  points  are  clear 
and  well  settled,  and  the  matter  is  of  little  importance,  a  re-argu- 
ment would  be  a  mere  waste  of  time. 


AETICLE  V. 

NEW  TEIAL. 

Section  1.  Greneral  considerations.  Since  the  adoption  of  the 
Code  of  Procedure,  and  down  to  a  recent  period,  there  was  no 
such  thing  as  a  new  trial  of  an  action  upon  an  appeal  from  the 
judgment  of  a  justice' s  court,  or  other  inferior  tribunal.  In.  1862 
the  Code  was  amended  so  as  to  allow  a  new  trial  in  the  county 
court  in  certain  specified  cases  ;  and,  in  1864  and  1865,  the  law 
was  again  modified,  so  as  to  read  as  it  now  stands.  Code,  §  366. 
This  change  in  the  law  is  one  of  the  greatest  importance  and 
value.  And,  it  may  be  safely  asserted,  that  few  amendments 
have  ever  been  made  to  the  Code  which  conferred  greater  bene- 
fits upon  the  public  at  large.  It  is  true,  that,  under  the  former 
system  of  review  upon  the  return  alone,  there  were  many  cases 
in  which  relief  could  have  been  obtained  against  errors  com- 
mitted in  the  court  below.  But  this  was  not  always  the  case. 
The  plaintiff  always  has  the  selection  of  the  justice  before  whom 
the  cause  is  to  be  tried  ;  and  h6  certainly  will  not  select  one  who 
is  inimical  to  hims*f,  and  friendly  with  the  defendant.  Again,  a 
jury  is  selected  from  the  neighborhood  where  the  justice  resides ; 
and,  besides  that,  the  selection  of  a  constable,  is  not  a  matter  of 
entire  indifference,  since  his  selection  of  jurors  may  be  for  the 
advantage  of  one  of  the  litigant  parties,  while  it  may  be  a  detri- 
ment or  injury  to  the  other.    If  a  cause  is  tried  under  such  cir- 
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cumstances,  where  there  is  favoritism  on  the  part  of  the  justice, 
the  constable  or  the  jury,  there  must,  of  necessity,  be  injustice 
as  the  result  of  the  trial.  Such  things  are  not  so  common  as 
they  might  be,  but  every  practitioner  of  any  experience  wUl 
readily  recall  instances  of  injustice,  which  have  occurred  within 
his  own  personal  knowledge. 

It  may  be  said  that  an  appeal  would  correct  such  evils,  and  in 
some  instances  this  is  true.  But  suppose  a  case  in  which  the 
cause  turns  upon  a  question  of  fact,  and  that  there  is  a  conflict 
in  the  evidence,  though  the  balance  of  evidence  clearly  lies  upon 
the  side  of  the  party  against  whom  the  verdict  or  decision  is 
given.  In  such  a  case,  an  appeal  under  the  former  system 
would  be  of  no  avail,  because  of  the  settled  rule  that  an  appel- 
late court  could  not  interfere  upon  a  question  of  fact,  when  there 
was  evidence  upon  both  sides  of  the  question.  Under  such  a 
state  of  things,  an  unjust  judgment  of  $200  might  be  rendered 
against  a  party,  and  he  be  utterly  remediless. 

Again,  the  injured  party  may  have  taken  exceptions  upon  the 
trial  which  ought  to  secure  a  new  trial,  or  rather  a  reversal  of 
the  justice's  judgment;  but  it  has  sometimes  been  found  that 
the  return  did  not  contain  the  exceptions  which  were  taken,  or, 
if  stated  in  some  form,  it  was  in  such  a  manner  as  to  be  of  no 
avail  to  the  appellant.  It  is  true  that  these  things  are  not 
common,  but  that  they  have  occurred  sometimes,  no  one  whl 
venture  to  deny. 

By  providing  for  a  new  trial  in  important  causes,  the  occur- 
rence of  such  results  will  be  prevented  ;  or,  at  all  events,  an 
adequate  remedy  will  be  afforded  to  the  injured  party  by  an 
appeal,  where  the  findings  of  fact  below  will  be  of  no  conse- 
quence, and  where  the  exceptions  below  are  not  returned 
because  a  new  trial  of  the  whole  matter  is  to  take  place  in  the 
appellate  court.  Under  such  circumstances,  an  unjust  verdict 
and  judgment  in  favor  of  a  plaintiff  wiU  be  of  no  advantage  to 
,  him,  since  it  will  be  certain  to  be  superseded  by  a  just  one  on 
the  new  trial.  And  no  plaintiff'  will  desire  to  obtain  a  verdict 
for  a  sum  larger  than  is  his  just  due,  since  ]9y  taking  it  he  may 
incur  the  costs  of  an  appeal. 

The  principal  value,  however,  of  the  rule  ordering  a  new  trial 
is,  that  it  protects  the  injured  party,  whether  plaintiff  or  defend- 
ant, from  the  evils  of  an  unjust  verdict,  whether  procured  by 
error  or  by  fraud  ;  and  snch  a  remedy  cannot  be  over  estimated. 
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TMs  system  of  new  trials  miglit  be  extended  to  some  new  cases 
with,  profit  to  the  public.  There  are  many  cases  which  are  now 
excluded  from  the  jurisdiction  of  justices' courts,  such  as  assault, 
battery,  slander  and  the  like.  Code,  §  54.  In  most  of  these 
actions  the  recovery  is  usually  much,  less  than  $200,  or  less  than 
the  amount  of  a  justice's  jurisdiction,  and  for  that  reason  these 
causes  might  advantageously  be  tried  by  justices'  courts  in  the 
first  instance,  subject  to  a  new  trial  in  the  county  court.  Such  a 
practice  would  relieve  the  circuits  of  many  causes  which  never 
ought  to  find  their  way  upon  the  calendar  to  take  up  the  time 
of  that  court,  while  they  could  be  more  economically  and  quite 
as  justly  disposed  of  in  another  manner. 

Section  2.  New  trial  in  what  cases.  A  new  trial  may  be  had 
upon  either  questions  of  law  or  of  fact  arising  upon  the  plead- 
ings in  the  court  beloW.     Code,  §  366. 

But  the  right  to  a  new  trial  is  not  absolute  in  aU  cases.  Before 
it  can  be  claimed  as  a  matter  of  right,  it  must  appear  that  the 
recovery  below  exceeded  $50,  or  that  the  value  of  the  property 
recovered  exceeded  that  sum,  or  that  either  party  demanded 
judgment  in  his  pleadings  for  a  greater  amount  than  that  sum. 
Code,  §  360  ;  id.,  §  352.  It  is  the  amount  of  the  claim  in  the 
pleadings,  and  not  the  amount  of  the  recovery  below,  which 
confers  jurisdiction  on  the  county  court  under  section  352  of  the 
Code.  OmnsMre  v.  Adee,  27  How.  368 ;  Hohhs  v.  Wetherwax, 
38  id.  385.  And  the  sum  claimed  in  the  pleadings  must  exceed 
$50.  lb.  So,  too,  it  is  important  that  there  should  have  been  an 
issue  joined,  either  of  law  or  of  fact,  for  if  that  has  not  been  done 
there  cannot  be  any  new  trial  in  the  county  court,  but  the  case 
must  be  heard  upon  the  return,  or  upon  a  motion  for  relief  from 
any  default  taken  in  the  court  below.  See  the  Practice,  ante,  mi. 
If  an  issue  of  fact  was  joined  between  the  parties  below,  it  is  not 
essential  that  the  defendant  should  have  been  present  at  the 
trial,  for  if  the  claim  in  the  pleadings,  or  the  sum  found  by  the 
justice  or  jury  in  the  court  below,  exceeds  $50,  he  may  have  a 
new  trial.    Code,  §  352. 

If  the  judgment  below  is  for  less  than  $50,  and  the  defendant 
did  not  appear  at  the  trial  in  consequence  of  an  excusable 
default,  he  may  obtain  relief  by  asking  to  have  the  default 
opened.  Ante,  464.  If  the  amount  exceeds  $50  and  an  issue  of 
fact  has  been  joined,  he  may  have  a  new  trial  if  he  desires  it,  or 
lie  may,  if  he  prefers  it,  appeal  upon  the  law  of  the  case,  and  have 
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the  cause  decided  upon  the  return,  without  any  new  trial  in  the 
county  court,  except  the  argument  of  the  questions  which  prop- 
erly arise  upon  the  face  of  the  return  itself.     Ante^  405. 

'  Section  3.  Return  must  be  made.  A  return  must  be  made  in 
every  case  in  which  an  appeal  is  properly  brought.  But  in  those 
cases  in  which  a  new  trial  is  to  be  had,  it  must  be  recollected 
that  proper  security  must  be  given  to  render  the  appeal  effectual. 
Ante,  402.  So,  too,  the  justice's  fee  for  making  his  return  must 
be  paid,  as  well  as  the  costs  entered  in  the  judgment  below. 
Ante,  402,  403,  and  Code,  §  354." 

And  although  the  perfecting  of  the  appeal  will  give  the  county 
court  jurisdiction  of  the  cause  for  the  purpose  of  dismissing  the 
appeal,  or  for  compelling  a  return,  yet,  such  court  cannot  pro- 
ceed to  try  the  cause  upon  the  merits  until  the  justice's  return 
has  been  made,  unless  it  may  be  otherwise  in  those  cases  in 
which  no  return  is  made  by  reason  of  the  death,  insanity  or 
absence  of  the  justice.     Ante,  423. 

Section  4.  What  is  to  be  returned.  The  statute  is  explicit  as. 
to  the  matters  or  things  which  the  justice  ought  to  return.  These 
are :  1.  The  process  by  which  the  action  was  commenced ;  2.  The 
proof  of  the  service  thereof;  3.  The  pleadings  or  copies  of  them; 
4.  The  proceedings  and  judgment ;  6.  A  true  statement  of  the 
amount  and  the  nature  of  the  claims  litigated;  and,  6.  He 
must  also  return  the  notice  of  appeal.  Code,  §  360.  For  the  form, 
of  a  return  in  such  case,  see  ante,  4Sn. .  See^  also,  the  general  re- 
marks following  it.  Ante,  429 ;  Hobbs  v.  WetJierwax,  38  How.  385. 

No  part  of  the  evidence  given  on  the  trial  in  the  court  below 
need  be  returned.  Wait's  Code,  695,  e.  Nor  need  any  of  the 
objections  or  exceptions  taken  on  the  trial  as  to  the  admission 
or  rejection  of  evidence  be  returned. 

These  matters  are  entirely  unimportant,  since  the  cause  is  to 
be  retried  in  the  county  court,  where  the  witnesses  will  be  sworn 
anew,  and  the  whole  cause  disposed  of  upon  such  evidence  as 
may  be  introduced  upon  such  new  trial.  If  the  return  is  defect- 
ive in  relation  to  those  matters  or  things  which  ought  to  have 
been  returned,  an  amended  return  may  be  procured  in  the 
ordinary  manner.     See  ante,  444. 

Section  5.  Preliminaries  to  notice  of  trial.    If  for  any  cause 
there  is  good  ground  for  moving  to  dismiss  an  appeal,  this  ought  ' 
to  be  done  promptly,  and  before  taking  any  steps  in  the  action  ^ 
which  can  be  construed  into  a  waiver  of  the  objection.    When  : 
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any  ground  exists  for  whicli  the  appeal  may  be  dismissed,  the 
remedy  is  by  motion  founded  upon  affidavits  showing  the  facts 
and  circumstances  which  entitle  the  moving  party  to  a  dismissal 
of  the  appeal.  If  a  motion  is  made,  affidavits  must  be  prepared, 
and  copies  served  upon  the  opposite  party,  as  well  as  a  proper 
notice  of  motion,  which  must  be  served  at  least  eight  days  before 
the  time  for  making  the  motion.  In  such  a  case,  the  notice  and 
appearance  must  show  that  it  is  for  the  purposes  of  the  motion 
only,  and  not  as  a  general  appearance,  which  might  waive  the 
objection  complained  of. 

Again,  if  the  action  is  one  in  which  the  justice  had  no  juris- 
diction, a  motion  should  be  made  for  the  purpose  of  obtaining 
an  order  of  the  county  court  refusing  to  try  the  cause  for  that 
reason.  This  clearly  is  an  objection  which  must  be  taken  before 
the  cause  is  tried  in  the  county  court,  or  it  will  be  waived.  See 
ante,  429,  430. 

So,  if  the  return  is  defective,  an  amended  return  oaght  to  be 
procured  before  noticing  the  cause  for  trial.  And,  if  the  plead- 
ings require  amendment,  it  is  always  best  to  move  in  the  matter 
promptly,  and  to  secure  an  order  for  the  amendment  at  the 
earliest  day,  so  that  the  pleadings  may  be  corrected  and  com- 
pleted before  noticing  the  cause  for  trial.  The  particulars  which 
have  been  mentioned  are  mere  illustrations  of  the  general  rule 
that  the  practice  requires  early  and  prompt  action  for  the  pur- 
pose of  raising  objections  founded  upon  irregularities,  as  well 
as  vigilance  in  attending  to  the  completion  or  correction  of  the 
record  contained  in  the  appeal  return. 

If  no  grounds  exist  for  a  motion  to  dismiss  the  appeal,  and  if 
the  return  is  entirely  satisfactory,  the  next  step  will  be  to  bring  the 
action  to  trial,  which  is  done  by  serving  a  proper  notice  for  that 
purpose,  putting  the  cause  upon  the  calendar,  and  subpoenaing 
the  proper  witnesses,  or  procuring  the  other  material  evidence. 

Section  6.  Notice  of  trial.  Where  the  cause  is  to  be  retried  in 
the  90unty  court,  it  is  brought  to  a  hearing  at  any  jury  term 
upon  the  same  notice  as  that  given  on  the  trial  of  a  cause  at  the 
circuit.  Code,  §  364.  In  the  supreme  court  a  notice  of  trial  must 
be  given  at  least  fourteen  days  before  the  court.  Code,  §  256. 
And  although  in  ordinary  cases  a  service  by  mail  is  required  to 
be  given  for  double  time,  an  exception  is  made  as  to  notices  of 
trial,  which  may  be  served  by  mail  if  sixteen  days'  notice  is  given. 
Code,  §  412. 

Vol.  IV.  — 63 
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Form  of  notice  of  trial. 

It  will  be  observed,  therefore,  that  a  notice  of  trial  in  a  case  in 
which,  the  cause  is  to  be  tried  by  a  jury  differs  materially  from  the 
notice  of  argument  of  a  cause  heard  upon  the  justice' s  return,  in 
which  case  a  notice  of  eight  days  is  sufficient.     Ante,  457. 

There  is  no  particular  form  of  notice  required,  since  the  object 
of  the  notice  is  merely  to  inform  the  opposite  party  of  the  intention 
to  bring  the  cause  to  trial,  and  when  this  object  is  properly  accom- 
plished the  notice  will  be  held  to  be  sufficient.  The  following 
will  be  sufficient  as  the  usual  form : 


Form  of  notice  of  trial. 

FULTON  COUNTY  COURT. 

John  Doe,  respondent,  | 

aggt. 
Ricliard  Roe,  appellant. 

Please  take  notice  that  the  above-entitled  action  will  be  brought 
to  trial  at  a  county  court  appointed  to  be  held  in  and  for  the 
county  of  Fulton,  at  the  court-house,  in  the  village  of  Johnstown, 
on  the  day  of  ,  18    ,  at  the  opening  of  the  court  on 

that  day,  or  as  soon  thereafter  as  counsel  can  be  heard. 
Dated  Johnstown,  15,  18    . 

Yours,  etc., 

A.  MoPablan, 
Attorney  for  Defendant. 
To  Smith  &  Carroll,  Esqs., 

Attorneys  for  Plaintiff. 

It  will  be  observed  that  this  notice  does  not  contain  a  clause 
declaring  that  a  "dismissal  of  the  appeal  will  be  taken."  And 
such  words  would  be  of  little  value,  since  the  county  court  would 
dismiss  the  appeal  or  nonsuit  the  plaintiff  in  case  of  his  non- 
appearance at  the  time  of  calling  the  cause  in  its  regular  order 
on  the  calendar. 

So,  in  the  case  of  a  notice  of  trial  by  the  plaintiff,  it  would  not 
be  necessary  to  insert  the  words  "and  an  inquest  taken  therein" 
after  the  words  "brought  to  trial,"  for  the  reason  that  the  plain- 
tiff would  be  entitled  to  proceed  and  try  the  cause  as  soon  as  the 
cause  is  reached  and  called  in  its  regular  order  on  the  calendar. 
In  the  courts  below  no  judgment  can  be  taken  by  default  without 
proving  a  case  (2  Wait's  Law  &  Pr.  690),  and  since  the  trial  in 
the  county  court  is  but  a  re-trial  of  the  same  cause,  there  ought 
to  be  the  same  proof  required  in  that  court. 
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Admission  of  service,  etc.  —  Note  of  issue  —  Offer  of  judgment  —  In  what  actions. 

The  party  moving  the  cause  for  trial  ought  to  be  prepared  to 
prove  the  service  of  the  notice  of  trial  if  the  opposite  party  does 
not  appear,  or  if  he  does  appear,  but  disputes  such  service. 

A  common  practice  is  to  take  an  admission  of  service,  which 
is  indorsed  upon  the  notice,  and  may  be  in  the  following  form : 

Admission  of '  service  of  notice  of  trial. 

Due  service  of  a  notice  of  trial,  of  which  the  within  (or  above) 
is  a  copy,  is  hereby  admitted  this  day  of  ,  18    . 

Smith  &  Cabeoll, 

Attorneys  for  Plaintiff. 

Section  7.  Note  of  issue.  The  proper  form  of  a  note  of  issue 
has  been  already  given ;  and  so  the  practice  as  to  putting  the 
cause  upon  the  calendar  has  also  been  sufl&ciently  explained, 
aTde,  457. 

Section  8.  Offer  of  judgment.  The  law  has  provided  that  in 
certain  specified  cases  a  party  may  offer  to  allow  judgment  to  be 
taken  against  him.  The  object  of  the  law  doubtless  was  to  enable 
a  party  to  terminate  the  litigation  upon  such  terms  as  he  deems 
just,  and  to  throw  the  responsibility  of  a  refusal  upon  the  oppo- 
site party. 

Section  9.  In  what  actions.  The  law  does  not  discriminate  as 
to  the  form  of  action  in  which  the  offer  may  be  made,  and  there- 
fore it  may  be  made  in  any  action,  whether  founded  upon  con- 
tract or  upon  tort. 

Section  10.  Who  may  offer.  It  is  expressly  provided  by  the 
statute  that  either  party  may  make  the  offer.      Code,  §  366, 

sub.  5. 

This  will  enable  a  defendant  to  offer  to  permit  a  judgment 
to  be  taken  against  him  in  the  manner  specified  in  his  offer, 
and  thus  terminate  the  litigation  without  further  trouble  or 

costs. 

So,  where  a  plaintiff  is  satisfied  that  he  cannot  gain  any  thing 
by  continuing  the  litigation,  he^  may  close  the  litigation  by  a 
proper  offer  to  allow  judgment  to  be  entered  against  him  in  such 
manner  as  may  be  proper  under  the  circumstances. 

This  power  thus  conferred  by  the  statute  is  a  valuable  one,  and 

parties  would  do  well  to  consider  carefully  whether  a  proper  offer 

had  not  better  be  made  to  the  opposite  party,  since  the  costs  of 

the  entire  appeal  may  turn  upon  such  an  offer,  and  a  refusal  to 

'  accept  it,  or  in  consequence  of  a  refusal  to  make  a  proper  offer 
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At  wliat  time,  and  in  what  cases  offer  is  to  be  made. 

wlieii  it  ought  to  have  been  done.  Where  there  are  several  defend- 
ants, the  offer  must  be  made  on  behalf  of  all  of  them,  or  it  wiU.  be 
ineffectual  for  the  purpose  of  charging  the  other  party  with  the 
costs  of  the  action  for  refusing  to  accept  the  offer.  Oriffiths  v. 
BeForest,  16  Abb.  292  ;  25  How.  336.  And  even  though  an  offer 
by  one  of  several  defendants  might  be  sufficient  to  authorize  the 
plaintiff  to  sever  the  action  and  take  a  separate  judgment  against 
the  party  offering  it,  this  would  not  affect  the  question  of  costs, 
since  a  recovery  against  all  of  the  defendants  would  be  a  more 
favorable  judgment  than  a  judgment  against  only  a  part  of  them, 
lb.  See,  also,  the  remarks  in  relation  to  an  offer  of  judgment  in 
a  justice's  court,  2  Wait's  Law  &  Pr.  255-258.  See,  also,  ante, 
Vol.  2,  405. 

The  offer  in  the  county  court  may  be  made  by  an  attorney, 
although  it  will  be  best  for  the  party  himself  to  make  or  sign 
the  offer  in  person  in  all  cases  in  which  it  can  conveniently  be 
done.  This  course  will  remove  all  question  as  to  the  validity  of 
the  offer  on  the  score  of  its  being  made  by  a  duly  authorized 
person. 

Section  11.  At  what  time,  and  in  what  cases  offer  is  to  he  made. 
At  first  sight,  and  on  a  casual  reading,  it  may  seem  that  there  is 
no  difficulty  in  determining  when,  and  in  what  cases,  a  party  may 
make  an  offer  of  judgment.  And  if  there  were  no  provisions  of 
the  statute  but  those  of  the  Code,  section  366,  the  matter  would  not 
be  intricate  nor  perplexing.  In  the  first  place,  this  section  declares 
that  the  offer  may  be  made  in  those  cases  in  which  a  new  trial 
may  be  had  in  the  county  court ;  so  it  provides  that  the  offer  of 
judgment  may  be  made  at  any  time  before  the  trial  takes  place 
in  the  county  court,  and  the  reasonable  construction  of  this  sec- 
tion would  be  that  the  offer  might  be  made  at  any  time  after  the 
appeal  is  perfected,  and  before  the  trial  of  the  cause,  so  that  a 
notice  could  be  properly  served  whenever  the  notice  of  appeal 
had  been  properly  served,  and  the  proper  security  given,  if  done 
before  trial.  But  before  determining  finally  upon  the  question 
when  this  offer  may  be  made,  or  in  what  cases  it  is  proper,  it 
wUl  be  important  to  examine  some  of  the  other  provisions  of  the 
statute.  By  section  371  of  the  Code,  it  is  provided,  that  an 
appellant  may  state  in  his  notice  of  appeal,  in  what  particular  or 
particulars  he  claims  that  the  judgment  appealed  from  should 
have  been  more  favorable  to  him.  That  section  also  allows  the 
respondent  fifteen  days,  after  the  service  of  the  notice  of  appeal, ' 


APPEALS  TO  THE  COUNTY  COURTS,  ETC.   501 
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within  which  to  determine  whether  he  will  offer  to  correct  or 
modify  the  judgment  in  the  particulars  specified.  And  if  he 
concludes  to  make  such  offer,  the  appellant  has  five  days  within 
which  to  accept  it.  If  the  respondent  does  not  make  any  ofier, 
and  the  judgment  in  the  appellate  court  is  more  favorable  to  the 
appellant  than  that  in  the  court  below ;  or  if  an  offer  is  made  by 
the  respondent,  but  not  accepted  by  the  appellant,  and  the  judg- 
ment in  the  appellate  court  is  more  favorable  to  the  latter  than 
the  offer  of  the  respondent,  by  the  amount  of  at  least  $10,  then 
ia  either  case  the  appellant  will  recover  costs.  But  if  the  appel- 
lant may  make  such  an  offer  in  his  notice  of  appeal,  and  also 
under  the  provisions  of  section  366,  it  is  evident  that  he  may  make 
two  different  offers  in  relation  to  the  same  judgment ;  and  this 
could  scarcely  have  been  intended  by  the  legislature.  If  an 
attempt  is  made  to  avoid  this  difficulty  by  limiting  the  offers 
under  section  366,  to  cases  in  which  a  new  trial  is  had  in  the  county 
court,  and  confining  the  provisions  of  section  371  to  cases  heard 
and  decided  upon  the  justice's  return,  there  will  still  be  difficul- 
ties to  overcome. 

The  last  clause  of  the  Code,  section  371,  would  favor  the  construc- 
tion that  it  was  intended  that  the  notice  of  appeal  should  specify 
the  particulars  in  which  a  more  favorable  judgment  was  claimed, 
in  those  cases  only  on  which  the  cause  is  heard  and  decided  upon 
the  return.  But  it  has  been  held  that  the  notice  must  be  thus 
specific  even  in  those  cases  in  which  a  new  trial  is  had  in  the 
county  court,  or  that  the  appellant  could  not  recover  costs,  even 
though  he  obtained  a  more  favorable  judgment  in  the  county 
court  than  that  in  the  court  below.     Ante,  409-413. 

It  is  clear  that  the  Code,  section  366,  has  no  application  to  cases 
heard  and  decided  upon  the  return  alone,  and  therefore  an  offer 
would,  in  such  a  case,  be  a  nullity.  But  whether  the  notice  of 
appeal  must  be  thus  specific  in  a  case  in  which  a  new  trial  is  to 
be  had,  is  not  so  easily  determined.  If  such  a  specification  is 
necessary,  then  the  result  will  be  that  the  appellant  must  make 
'  an  offer  in  his  notice  of  appeal,  and  he  may  also  make  another 
before  the  notice  of  trial.  If  this  construction  is  to  prevail,  it 
stiU  brings  up  the  question  when  the  offer  is  to  be  made  in  cases 
in  which  a  new  trial  is  to  be  had  in  the  county  court. 

In  determining  this,  it  is  important  to  recollect  that  the  law 
allows  a  respondent  fifteen  days  after  the  notice  of  appeal  has 
been  served,  during  which  he  may  offer  to  correct  the  judgment 
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below  ;  and,  if  the  offer  is  made,  the  appellant  has  five  days 
further  in  which  to  determine  whether  he  will  accept  or  reject  the 
proposition.  This  allows  the  parties  to  consume  twenty  days  in 
negotiating  in  relation  to  a  compromise  in  the  court  below,  and 
it  is  not  to  be  supposed  that  the  legislature  intended  that  an 
offer  could  be  made  in  the  court  above,  while  the  same  matters 
might  be  pending  in  the  court  below. 

For  this  reason  the  most  convenient  practice,  and  the  most 
natural  construction  which  could  be  given  to  these  statutes,  if 
they  are  to  be  taken  together,  would  be  that  during  the  twenty 
days  allowed  for  offers  and  acceptances  in  the  courts  below,  no 
offer  could  properly  be  made  in  the  court  above.  But  if  no  com- 
promise is  effected  in  the  court  below,  then  the  right  of  making 
and  offer  in  the  county  court,  at  any  time  after  the  twenty  days, 
and  before  the  trial  of  the  action,  ought  to  be  allowed.  Such  a 
construction  would  come  nearest  to  harmonizing  all  the  various 
provisions  of  the  statute. 

That  the  offer  may  be  made  in  the  county  court,  before  the 
return  has  been  filed,  is  evident  from  the  fact  that  it  is  provided 
that  the  party  to  whom  the  offer  is  made  may  file  the  return  and 
the  offer  made,  which  language  would  not  have  been  employed 
if  it  had  been  intended  that  the  offer  should  not  be  made  until 
after  such  return  has  been  filed. 

That  the  offer  may  be  made  after  the  return  is  filed  is  equally 
clear,  since  it  is  expressly  declared  that  such  offer  may  be  made 
at  any  time  before  the  trial  in  the  county  court.  And  to  hold 
that  the  offer  may  be  made  in  the  county  court  before  the  expi- 
ration of  twenty  days,  or  the  time  allowed  for  compromise  in  the 
court  below,  would  be  to  interfere  with  the  provisions  of  the 
statute,  as  to  correcting  the  judgment  in  the  court  below. 

It  may,  therefore,  be  considered  as  the  best  practice  not  to  serve 
any  offer  in  the  county  court,  until  after  the  time  for  correcting 
the  judgment  in  the  court  below  has  elapsed,  provided  it  is  deter- 
mined that  sections  366  and  371  are  both  to  be  applied  to  cases  in 
which  a  new  trial  is  had  in  the  county  court.  But  a  far  more 
convenient  practice  would  exist  if  a  construction  were  adopted 
which  would  limit  section  371  to  cases  in  which  the  cause  is 
heard  and  decided  upon  the  justice's  return,  while  section  366  is 
allowed  to  operate  in  those  cases  which  are  retried  in  the  county 
court.  Such  a  construction  would  prevent  any  serious  question 
as  to  the  time  when  the  offers  must  be  made  or  accepted.    If  the 
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case  is  one  heard  upon  the  return,  the  time  is  fixed  definitely. 
See  the  Practice,  ante^  408. 

If,  on  the  otlier  hand,  the  case  is  one  in  which  a  new  trial  is  to 
be  had  in  the  county  court,  the  offer  may  be  made  at  any  time 
after  the  appeal  is  perfected,  and  before  the  trial  in  the  county 
court. 

This  construction  would  also  avoid  another  difiiculty  which 
must  be  met  in  case  both  sections  are  applicable  to  new  trials  in 
the  county  court.  Suppose  that  two  offers  were  made  in  the 
same  case,  one  in  the  court  below  and  one  in  the  court  above, 
and  that  the  offers  differ,  in  such  a  case  it  is  difficult  to  say  which 
would  prevail  upon  the  question  of  costs.  But  if  the  sections 
are  applied  as  already  suggested,  ho  such  question  could  occur. 
Besides  this,  the  allowance  of  an  offer  like  this  in  the  county 
court  was  probably  intended  to  give  the  parties  the  same  rights 
which  they  would  have  in  an  action  in  the  supreme  court,  while 
in  those  cases  in  which  the  notice  of  appeal  is  required  to 
specify  the  particulars  in  the  notice  of  appeal,  it  was  intended 
to  require  the  parties  to  settle  the  matter  in  the  court  below, 
or  to  abide  by  the  result  of  a  modification  of  the  judgment  by 
the  county  court  on  hearing  the  appeal  upon  an  argument  upon 
the  facts  appearing  in  the  retiirn. 

These  remarks  have  been  extended  to  a  greater  length  than 
was  at  first  intended,  but,  since  the  question  is  entirely  unsettled, 
a  few  suggestions  were  deemed  proper  for  the  purpose  of  calling 
attention  to  the  views  thus  presented.  Since  these  remarks  were 
written,  it  has  been  held  that  the  first  subdivision  of  section  371 
of  the  Code  applies  to  all  cases  of  appeal  from  a  justice's  judg- 
ment, where  a  new  trial  is  to  be  had,  and  is  not  limited  to  cases 
depending  upon  questions  of  law  only.     Bixby  v.  Warden,  46 

How.  239. 

Section  12.  Form  of  offer  and  Its  service.  The  statute  expressly 
requires  a  written  offer,  and  therefore  a  verbal  offer  of  judgment 
would  be  a  nullity.  This  offer  may  be  to  the  effect  that  the 
opposite  party  may  take  judgment  for  the  sum  or  property  in 
htigation,  or  it  may  be  for  such  other  purpose  or  to  such  other 
effect  as  the  offer  may  specify.  So,  too,  the  offer  may  be  with 
or  without  a  tender  of  the  costs  of  the  action,  according  to  the 
election  of  the  party  making  the  offer,  and  as  the  offer  may 
specify  in  that  respect.  Code,  §  366,  sub.  5.  The  offer  may  be 
in  the  following  form : 
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Oflter  of  judgment  —  Notice  of  acceptance. 

Offer  of  judgment. 

FXTLTON   COtnSTTT   COURT. 


John  Doe,  respondent, 

agst. 
Richard  Roe,  appellant. 


Richard  Roe,  the  defendant  in  the  above-entitled  action,  offers 
to  allow  judgment  to  be  taken  against  him  by  the  plaintiff,  John 
Doe,  for  the  sum  of  one  hundred  and  fifty  dollars,  with  costs. 

Dated  Johnstowh-,  15,  18    . 

Richard  Roe. 
To  John  Doe. 

Instead  of  making  the  offer  in  person,  it  may  be  made  by  the 
defendant's  attorney,  and  may  be  made  to  the  plaintiff's  attor- 
ney instead  of  the  plaintiff.  The  service  of  this  order  is  made 
by  the  delivery  of  a  copy  of  it  to  the  plaintiff  or  his  attorney, 
which  may  be  done  by  the  defendant  in  person  or  by  his  attor- 
ney. If  the  offer  be  made  by  the  plaintiff,  the  same  general 
principles  of  practice  prevail,  except  that  the  necessary  changes 
in  the  phraseology  will  be  made.  If  either  party  appears  in  per- 
son, the  service  of  the  offer  should  be  made  npon  him  and  the 
justice ;  but  if  he  appears  by  attorney,  then  the  service  must  be 
upon  the  attorney  and  the  justice.     Purvis  v.  Or  ay,  39  How.  1. 

The  party  upon  whom  such  offer  is  served  has  ten  days  in 
which  to  elect  whether  to  accept  or  refuse  it.  If  he  concludes  to 
refuse  it,  he  need  not  give  any  notice  thereof,  because  his  omis- 
sion to  give  notice  of  acceptance  wiU  be  a  sufficient  notice  of 
refusal.  But  in  case  the  offer  is  accepted,  a  written  notice 
of  acceptance  must  be  served  within  ten  days  after  the  offer 
upon  the  party  making  it.  This  notice  of  acceptance  may  be  as 
follows : 

Notice  of  acceptance. 

{Title  as  in  last  form.) 

TaTce  notice,  that  the  plaintiff  accepts  the  offer  of  the  defend- 
ant, by  which  he  offers  to  allow  the  plaintiff  to  take  judgment 
in  this  action  against  him  for  the  sum  of  one  hundred  and  fifty 
dollars,  with  costs. 

Dated  Johnsto  wbt,  15,  18    . 

^  ^  John  Doe. 

To  Richard  Rob,  Esq. 

This  acceptance  may  be  made  by  attorney  as  well  as  in  the 
case  of  the  offer  of  judgment. 
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Form  of  affidavit  —  Form  of  judgment  on  offer. 


The  offer  of  acceptance  must  be  in  writing,  and  must  be  served 
witMn  ten  days  after  the  service  of  the  offer  of  judgment.  Code, 
§  366,  sub.  5.  Upon  serving  notice  of  the  acceptance  of  the  offer 
of  judgment,  the  plaintiff  may  file  the  return  and  the  offer, 
together  vs^ith  an  affidavit  of  the  acceptance  of  the  offer,  and 
thereupon  the  clerk  is  required  to  enter  a  judgment  in  pursuance 
of  the  offer.     This  affidavit  may  be  as  follows : 

Form  of  affidavit. 

{Title  as  in  offer,  ante,  504.) 
PuLTOK  County,  ss.  : 

John  Doe,  of  the  town  of  Johnstown,  in  the  county  of  Fulton, 
being  duly  sworn,  says  :  That  he  is  the  plaintiff  in  the  above- 
entitled  action  ;  that  the  annexed  offer  to  allow  judgment  was 
made  by  the  defendant  therein,  and  was  served  on  this  deponent 
on  the  day  of  ,  18    ,  at  the  village  of  Johnstown 

aforesaid ;  that  within  ten  days  after  such  offer  was  served,  to 
wit,  on  the         day  of  j  18    ,  he  served  upon  the  defend- 

ant, at  Johnstown  aforesaid,  a  written  notice,  that  the  plaintiff 
accepted  the  same,  and  that  the  foregoing  {or  tJie  annexed)  is  a 
copy  thereof. 

John  Doe. 
Subscribed  and  sworn  before  me,  ) 

this  -day  of  ,18    .  ( 

Petee  W.  Plantz,  Justice. 

The  acceptance  may  be  by  attorney,  and  in  that  case  the  neces- 
sary changes  in  the  affidavit  must  be  made.  If  the  return  has 
been  filed  before  the  offer  or  acceptance  takes  place,  this  will  be  a 
sufficient  filing.  And  in  that  case  the  plaintiff  would  annex  the 
offer,  the  acceptance  and  the  affidavit  to  the  return,  and  leave 
them  with  the  clerk  of  the  appellate  court,  who  is  then  required 
to  enter  judgment  in  accordance  with  the  offer.  The  judgment 
may  be  as  follows  : 

Form  of  judgment  on  offer. 

{Title  as  in  the  offer,  ante,  504.) 

This  action  having  been  brought  into  this  court  by  an  appeal 
from  a  judgment  rendered  in  favor  of  the  plaintiff  and  against 
the  defendant,  by  Richard  Murray,  a  justice  of  the  peace  of 
the  town  of  Johnstown,  in  Fulton  county,  for  the  sum  of  $150 
damages  and  costs,  which  appeal  was  brought  upon  the 
day  of  ,  18    ,  by  the  defendant  in  said  action  ;  and  the  said 

defendant,  after  such  appeal,  and  before  the  trial  thereof  in  the 
county  court,  having  offered  in  writing  to  allow  the  plaintiff  to 
Vol.  IV.— 64 
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take  judgment  against  liim  for  the  sum  of  $100  and  costs,  which 
offer  the  plaintiff  within  ten  days  thereafter  duly  accepted  in 
writing,  and  gave  the  defendant  due  notice  thereof,  pursuant  to 
section  366  of  the  Code  of  Procedure.  Now,  on  motion  of  A. 
McFarlan,  Esq.,  plaintiff's  counsel,  it  ia  adjudged,  that  the 
plaintiff  recover  of  the  defendant  $100,  with  $10  costs  and  dis- 
bursements, making  together  the  sum  of  $110. 

Section  13.  Effect  of  refusing  offer  of  judgment.  If  the  party 
to  whom  judgment  is  offered  refuses  to  accept  it,  the  offer  will  be 
deemed  to  be  withdrawn,  and  it  cannot  be  given  in  evidence. 
Code,  §  366,  sub.  5.  The  party  thus  refusing  the  offer  will  not 
be  permitted  to  show  that  an  offer  of  a  particular  kind  or  sum 
was  made,  and  thus  influence  the  verdict  on  the  trial.  .  Finney 
V.  Veeder,  31  How.  14  ;  1  Abb.  N.  S.  366  ;  45  Barb.  388.  By  a 
refusal  of  the  offer,  the  law  declares  that  no  more  effect  shall  be 
given  to  such  offer,  for  the  benefit  of  the  party  offered,  than 
would  have  resulted  had  no  offer  whatever  been  made.  His 
refusal  may,  however,  subject  him  to  costs  which  would  not  be 
imposed  upon  him  but  for  his  refusal.  For  if  he  fails  to  recover 
a  judgment  more  favorable  to  him  than  that  specified  in  the  offer, 
he  will  not  only  lose  his  costs,  but  he  will  be  compelled  to  pay 
all  the  costs  of  the  other  party  which  are  incurred  after  such 
offer  was  made.     Code,  §  366,  sub.  5. 

Section  14.  More  favorable  judgment.  There  are  many  cases 
in  which  there  will  be  no  dispute  whether  the  judgment  recovered 
is  more  or  less  favorable  to  the  party  recovering  it,  than  the  offer 
made  to  him  by  the  opposite  party.  As  illustrations,  suppose 
that  the  defendant,  in  an  action  for  a  trespass  to  personal  prop- 
erty, should  offer  to  allow  a  judgment  to  be  taken  against  him 
for  $100  damages,  but,  on  the  trial,  the  plaintiff  recovers  only 
$25  ;  in  such  a  case  no  cine  would  .question  a  claim  made  by  the 
defendant  that  the  judgment  was  less  favorable  to  the  plaintiff 
than  the  offer  made,  and  that  he  must  consequently  pay  costs 
under  the  statute. 

So,  too,  in  an  action  for  damages  for  the  breach  of  a  special 
contract,  if  the  defendant  were  to  offer  to  allow  a  judgment  for 
$150  damages,  and  the  plaintiff  should  recover  but  $75  damages, 
it  is  clear  that  the  same  result  must  follow.  But  there  may  be 
cases  in  which  the  mere  amount  of  the  verdict  is  not  alone  the 
matter  which  is  to  control  the  determination  of  the  questions  as 
to  the  liability  for  costs.    Several  cases  have  been  reported  as  to  the 
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construction  of  subdivision  5  of  section  366  of  the  Code.  See  ante, 
408-414.  A  similar  statute  is  applicable  to  actions  in  the  supreme 
court,  and  several  cases  have  been  decided  upon  the  construction 
of  that  statute  ;  and  since  the  principle  of  the  statute  is  alike  in 
both  cases,  the  cases  thus  decided  are  equally  applicable  to  cases 
arising  under  this  section. 

In  Buggies  v.  Fogg,  7  How.  324,  the  defendant,  before  ansvfer- 
ing  in  the  action,  offered  to  allow  judgment  to  be  taken  against 
himself  for  $230  and  costs,  in  a  case  in  which  the  complaint 
claimed  $274;  this  offer  was  refused.  The  defendant  then 
answered  by  a  general  denial,  and  also  interposed  a  counter-claim 
for  $175.  On  the  trial  the  plaintiff  recovered  $241.67,  which  was 
less  than  the  offer  of  $230,  with  interest  from  the  date  of  the 
offer  to  the  day  of  trial ;  but  this  was  held  to  be  a  more  favorable 
judgment  to  the  plaintiff  than  that  offered,  because  the  judg- 
ment extinguished ^the  counter-claim,  while  that  would  not  have 
been  the  result  if  the  offer  had  been  accepted,  and  that  the  plain- 
tiff was  therefore  entitled  to  costs.  To  the  same  effect  is  Tom-p- 
Uns  V.  Ives,  30  How.  13,  15  ;  affirmed,  36  N.  Y.  (9  Tiff.)  75 ;  3 
Abb.  N".  S.  267 ;  1  Trans.  App.  266. 

The  principle  is  the  same  where  the  plaintiff  recovers  the  pre- 
cise sum  offered,  but  extinguishes  a  counter-claim  set  ap  by  the 
defendant  after  the  date  of  the  offer  and  refusal,  and  where  the 
offer  is  made  before  answering  in  the  action.  Fielding  v.  Mills, 
2  Bosw.  489. 

Where  a  complaint  sets  out  a  note  and  account  as  the  causes 
of  action,  and  the  defendant  interposes  a  defense  by  answer,  set- 
ting up  a  counter-claim,  or  a  set-off,  and  he  afterward  serves  an 
offer  to  aUow  the  plaintiff  to  take  judgment  against  him  for  a 
specified  sum,  which  the  plaintiff  declines  to  accept,  and  the 
plaintiff,  on  the  trial,  recovers  a  verdict  for  a  less  amount  than 
the  sum  offered,  with  interest  thereon  to  the  date  of  the  verdict, 
the  plaintiff  must,  in  such  a  case,  pay  costs  to  the  defendant 
from  the  time  of  the  offer,  because  the  verdict  is  less  favorable 
than  the  offer,  siijce  an  offer  of  judgment  made  at  that  stage  of 
the  case,  and  its  acceptance,  and  the  entry  of  judgment  thereon, 
would  extinguish  the  counter-claim  or  set-off.  Schneider  v. 
'  JaooU,  1  Duer,  694  ;  Kilts  v.  Seeber,  10  How.  270. 

The  principle  applicable  to  such  cases  is  clearly  and  forcibly 
stated  by  Beown,  J.,  in  Budd  v.  JacTcson,  26  How.  398,_  400, 401. 
"When  the  plaintiff  unites  in  the  same  action,  as  he  did  m  the 
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present  case,  a  claim  that  is  not  disputed  with  one  that  is,  the 
defendant  may  remove  from  the   controversy  the   undisputed 
claim  by  the  offer  under  the  section  quoted,  and  thus  make  the 
subsequent  costs  of  the  litigation  depend  upon  the  litigation  in 
regard  to  the  disputed  claim.     The  offer  must  be  fully  equal  to 
the  sum  actually  and  really  due  to  the  plaintiff,  or  he  is  not  bound 
to  accept  it,  and  whether  it  is  equal  to  that  sura  or  not  is  to  be 
determined  (if  it  is  not  accepted)  by  the  sum  subsequently  proved 
*to  be  due  by  the  verdict  of  the  jury  or  the  report  of  the  referee. 
The  plaintiff  is  at  liberty  to  reject  the  offer,  and  to  proceed  in 
the  action  as  if  it  had  not  been  made,  but  he  does  this  at  the 
peril  of  losing  his  own  subsequent  costs,  and  also  of  paying 
costs  to  the  defendant  should  he  fail  to  recover  a  more  favorable 
judgment.     This  'more  favorable  judgment,'  spoken  of  in  the 
section,  which  he  must  recover  to  entitle  him  to  costs,  does  not 
mean  in  the  case  of  a  money  demand  upon  which  interest  is 
accruing,  a  sum  greater  at  the  time  of  the  report  or  verdict  than 
the  sum  offered ;  because  the  excess  may  be  made  up  of  the 
interest  accruing  since  the  time  of  the  offer  and  pending  the 
litigation.     Were  this  construction  to  obtain,  the  section  would 
become  practically  useless,  for,  as  it  would  be  impossible  to 
know  how  long  the  litigation  has  to  last,  so  it  would  be  impos- 
sible to  know  what  sum  to  offer.     Besides,  if  the  offer  be  a 
greater  sum  than  that  actually  due  at  the  time  of  the  offer,  by 
accepting  it  the  plaintiff  would,  in  fact,  get  what  did  not  belong 
to  him.    The  time  of  making  the  offer  is  a  material  element  in 
determining  whether  it  is  as  favorable  as  the  judgment  recovered. 
And  if  the  verdict  is  made  up  of  principal    and  the  interest 
which  accrued  upon  that  principal,  in  determining  which  is  most 
favorable  to  the  plaintiff,  the  interest  which  accrued  intermediate 
the  time  of  the  offer  and  the  time  of  the  rendition  of  the  judg- 
ment is  to  be  rejected  therefrom.    Thus,  in  the  present  case,  the 
sum  named  in  the  written  offer  was  $357.44  ;  the  sum  found  due 
the  plaintiff  by  the  referee,  is  $377.17,  being  $19.73  in  excess  of 
the  sum  expressed  in  the  offer,  but  as  this  e:^cess  is  not  equal 
to  the  interest  from  the  time  of  the  offer  to  the  date  of  the 
report  the  plaintiff  has  failed  to  obtain  a  more  favorable  judgment. 
The  test  is  the  sum  due  to  the  plaintiff  for  principal  and  interest 
thereon,   at  the  time  of   the  written   offer,   and  not  that  sum 
increased  and  enlarged  with  the  interest  intermediate  the  date 
of  the  offer,  and  the  date  of  the  report  or  verdict."     In  the  case 
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just  cited,  it  was  held  that  the  plaintiff  was  not  entitled  to 
recover  costs  from  the  time  of  the  offer,  but  must  pay  costs  to 
the  defendant  from  that  time  to  the  judgment.  See  the  cases 
cited,  ante,  408^4. 

In  Howard  v.  Farley,  29  How.  4  ;  S.  C,  18  Abb.  367 ;  affirmed, 
3  Rob.  599,  the  action  was  upon  a  money  bond,  which  was 
secured  by  a  mortgage  upon  real  estate,  and  the  complaint 
claimed  to  recover  judgment  for  the  penalty  of  the  bond,  in 
consequence  of  a  default  in  the  payment  of  a  half  year' s  inter- 
est which  was  due,  although  the  principal  sum  was  not  then 
due. 

The  defendants  offered  to  allow  judgment  to  be  taken  against 
them  for  the  amount  of  the  sum  named  in  the  condition  of  the 
bond,  with  the  interest  then  due,  and  the  costs  of  the  action. 

The  plaintiff  refused  to  accept  the  offer,  and  on  the  trial  she 
recovered  the  amount  of  the  interest  due,  and  nothing  more,  and 
yet  it  was  held  that  this  judgment  was  more  favorable  to  the 
plaintiff  than  the  offer  of  the  defendant,  and  the  reason  assigned 
was,  that  by  an  acceptance  of  the  defendant' s  offer  and  the  entry 
of  a  judgment  thereon,  the  defendant  would  have  been  entitled 
to  pay  up  the  judgment  immediately,  which  payment  the  plain- 
tiff would  have  been  obliged  to  receive,  and  she  would  also  have 
been  compelled  to  cancel  the  mortgage,  which  she  otherwise 
would  not  have  been  required  to  do  until  the  mortgage  became 
due.  And  that  the  plaintiff  might  not  have  been  able  to  rein- 
vest her  money  without  a  probable  loss  of  interest  and  expenses. 

Where  a  proper  offer  of  judgment  has  been  made  and  refused, 
the  offer  or  a  copy  of  it  ought  to  be  furnished  to  the  county 
judge  on  the  trial,  so  as  to  enable  the  court  to  decide  intelligently 
as  to  the  award  of  costs.     Post  v.  N.  Y.  G.  B.  B.,  12  How.  552. 

A  refusal  by  a  plaintiff  to  accept  a  judgment  does  not  deprive 
him  of  all  right  to  costs,  even  where  the  judgment  recovered  by 
him  is  less  favorable  than  the  offer  ;  he  is  entitled  to  such  costs 
as  accrued  before  the  offer  was  made,  but  liable  for  those  accru- 
ing afterward.  Burnett  v.  Westfall,  15  How.  420 ;  Keese  v. 
Wyman,  8  How.  88. 

Section  15.  Preparation  for  trial.  When  it  is  once  finally  set- 
tled that  the  cause  is  to  be  tried  in  the  county  court,  it  is  the 
duty  of  each  party  to  prepare  for  the  trial.  As  to  general 
preparations  for  trials  see  ante,  Vol.  2,  623  to  732  ;  2  Wait's  Law 
&Pr.  546. 
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If  documentary  evidence  will  be  necessary  on  the  trial  it  is 
important  that  the  party  should  be  prepared  with  it.  So,  too, 
where  witnesses  are  material,  they  must  be  properly  subpoenaed 
in  due  season. 

The  subpoena  may  be  in  the  following  form  : 

Form  of  subpoena. 

The  People  of  the  State  of  New  York,  to  (name  the  witnesses 
required),  Gkeetiwg  : 

We  command  you  that,  all  and  singular,  business  and  excuses 
being  laid  aside,  you  and  each  of  you  appear  and  attend  before 
our  county  judge  of  the  county  of  Pulton,  at  a  county  court  to 
be  held  in  and  for  the  county  of  Pulton,  at  the  court-house  in 
the  village  of  Johnstown,  on  the  day  of  ,  18    ,  at 

o'clock  in  the  noon,  to  testify  and  give  evidence  in  a 

certain  action,  now  pending  in  said  court,  then  and  there  to  be 
tried  between  John  Doe,  plaintiff,  and  Richard  Roe,  defendant, 
on  the  part  of  the  plaintiff  (or  of  the  defendant),  and  for  a  failure 
to  attend,  you  will  be  deemed  guilty  of  a  contempt  of  court, 
and  liable  to  pay  all  loss  and  damages  sustained  thereby  to  the 
party  aggrieved,  and  forfeit  $50  in  addition  thereto. 

Witness,  John  Stewaet,   Esq.,    county   judge    of    Pulton 
county,  at  the  court-house  in  the  village  of  Johnstown,  the 
day  of  ,  18    . 

By  the  court.  Moetimek  Wade,  Qlerh 

A.  McPaelan,  Plaintiff'' s  Attorney. 

Form  of  subpcena  ticket. 

By  virtue  of  a  writ  of  subpoena,  to  you  directed  and  here- 
with shown,  you  are  commanded  that,  all  business  and 
excuses  being  laid  aside,  you  appear  and  attend  before  our 
county  judge  of  the  county  of  Pulton,  at  a  county  court  to  be 
held  in  and  for  the  county  of  Pulton,  at  the  court-house,  in  the 
village  of  Johnstown,  on  the  day  of  ,  18    ,  at 

o'clock  in  the  noon,  to  testify  and  give  evidence  in  a  cer- 

tain action  now  pending  in  said  court,  then  and  there  to  be  tried 
between  John  Doe,  plaintiff,  and  Richard  Roe,  defendant,  on  the 
part  of  the  plaintiff  \or  defendant),  and  for  a  f&,ilure  to  attend,  you 
wUl  be  deemed  guilty  of  a  contempt  of  court,  and  liable  to  pay 
all  loss  and  damages  sustained  thereby  to  the  party  aggrieved, 
and  forfeit  $50  in  addition  thereto. 

Dated  the  day  of  ,  18    .    ' 

By  the  coiirt.  A.  McPaelast, 

Plaintiff'' s  Attorney. 

To  Ltjcifs  J.  Smith,  Esq. 
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A  subpoena  issued  in  a  cause  pending  in  the  county  court  is 
valid  to  compel  tlie  attendance  of  any  witness  who  resides  or 
who  is  in  any  part  of  this  State.     2  R.  S.  276,  §  1,  sub.  1. 

The  statute  prescribes  the  mode  in  which  a  subpoena  shall  be 
served  upon  a  witness  (2  R.  S.  401,  §  44) :  1.  The  original 
subpoena  must  be  exhibited  to  the  witness  at  the  time  of  its 
service  ;  2.  A  copy  of  the  subpoena  or  a  ticket  containing  its 
substance  must  be  delivered  to  the  witness ;  and,  3.  The  fees 
allowed  by  law  to  such  witness  for  traveling  to  and  returning 
from  the  place  where  he  is  required  to  attend,  and  the  fees 
allowed  for  one  day' s  attendance,  shall  be  paid  or  tendered  to 
such  witness.  The  fees  to  which  a  witness  is  entitled  in  such 
case  will  be  fifty  cents  for  each  day  while  attending  the  court, 
and  if  the  witness  resides  more  than  three  miles  from  the  place 
where  he  is  required  to  attend  as  a  witness,  he  will  also  be  enti- 
tled to  the  sum  of  four  cents  a  mile  for  the  distance  to  be  traveled 
in  going  and  returning.  3  R.  S.  922,  §  24,  5th  ed. ;  Laws  1840; 
oh.  386,  §  8.  The  penalties  for  disobedience  to  a  subpoena  are 
also  prescribed  by  the  statute.     2  R.  S.  400  (417),  §  43. 

The  practice  in  relation  to  the  subpoenaing  witnesses  in  the 
county  court  is  similar  to  that  in  actions  in  the  supreme  court. 
See  ante,  Yol.  2,  717, 732. 

Section  16.  Practice  on  the  trial  in  the  county  court.  The  prac- 
tice on  trials  in  the  county  courts  is  similar  to  that  in  the  causes 
tried  at  the  circuit.  See  ante,  Yol.  3,  1-337 ;  Code,  §  366,  sub.  4. 
Upon  a  new  trial  in  the  couuty  court  the  defendant  may  give 
evidence  drawing  in  question  the  title  to  lands,  if  admissible, 
under  the  pleadings,  even  though  such  evidence  could  not  have 
been  received  before  the  justice  below.  WMtcomh  v.  Oreen,  1 
Denio,  113 ;  Balja  v.  Rawley,  37  How.  120,  122.  So  in  the 
county  court,  upon  a  new  trial,  more  than  $200  may  be  recov- 
ered.   Qhannon  v.  LusTc,  2  Lans.  211. 

It  may  also  be  proper  to  mention  that  many  of  the  principles 
relating  to  practice,  pleadings  and  evidence  on  trials  in  justice's 
"  courts  are  equally  applicable  to  all  courts.  And  the  discrimina- 
ting practitioner  vnll  readily  determine  which  of  them  may  be 
apphcable  to  the  trial  of  actions  in  the  county  courts.  The  rules 
of  evidence  given  in  2  Wait's  Law  &  Pr.  are  as  applicable  to  the 
county  court  as  to  a  justice's  court,  and  will  be  found  as  useful 
in  one  court  as  in  the  other. 

Section  17.  Amendment  of  pleadings.    By  a  recent  change  in 
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the  Code,  the  county  court  has  full  power  to  allow  either  party 
to  amend  his  pleadings,  upon  such  terms  as  shall  be  just,  in 
those  actions  in  which  a  new  trial  is  had  in  the  county  court. 
Code,  §  366,  sub.  5. 

Section  18.  Motion  for  a  new  trial  on  a  case  or  exceptions.  After 
a  trial  in  the  county  court,  in  cases  in  which  a  new  trial  is  had, 
the  unsuccessful  party  may  move  that  court  for  a  new  trial ;  and 
the  application  may  be  made  upon  a  case  or  upon  a  case  and 
exceptions,  or  otherwise.  Code,  §  366,  sub.  6.  "Either  party 
may  move  for  a  new  trial  in  said  court  on  a  case  or  exceptions, 
or  otherwise  ;  and  such  motion  may  be  made  before  or  after 
judgment  has  been  entered,  and  the  provisions  of  this  act  in 
relation  to  the  proceedings  on  reviewing  the  verdict  of  a  jury, 
exceptions  to  the  decisions  of  the  court,  making  and  settling  a 
case  or  exceptions,  motions  for  new  trials,  and  making  up  the 
judgment  roll  in  the  supreme  court,  are  hereby  made  applicable 
to  all  appeals  brought  up  for  trial  as  in  this  chapter  provided." 
Code,  §  366,  sub.  6.  The  various  matters  here  referred  to  have 
been  fully  discussed.     Ante,  Vol.  3,  394^51. 

The  practice  on  appeals  to  the  supreme  court,  after  the  decis- 
ion of  the  county  court  upon  the  application  for  a  new  trial,  has 
been  discussed  in  a  previous  place.     Ante,  341,  343. 

Section  19.  Amount  of  verdict,  and  its  effect  upon  the  ques- 
tion of  costs.  The  general  rule  is  that  the  prevailing  party 
recovers  costs  without  any  reference  to  the  amount  of  the 
recovery.  And  a  judgment  in  fayor  of  the  plaintiff,  for  the  sum 
of  six  cents,  will  carry  the  full  costs  of  the  appeal  as  much  as 
though  the  recovery  had  been  for  $200,  provided  the  case  is  one 
in  which  a  new  trial  is  had  in  the  county  court,  and  provided, 
also,  that  no  offer  has  been  made  and  refused  which  deprives 
the  successful  party  of  his  costs. 

Where  a  party  may  lose  his  costs  by  refusing  to  make  an  offer 
in  compliance  with  the  terms  of  the  notice  of  appeal,  see  ante, 
408.  So,  also,  see  ante,  408,  506,  as  to  the  effect  of  an  offer  made 
after  the  appeal  has  been  brought,  and  before  the  trial  in  the 
county  court. 

The  subject  of  costs  will  be  fully  discussed  in  a  subsequent 
place,  and  therefore  the  subject  will  be  dismissed  for  the  present. 
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ARTICLE  VI. 

JUDGMENT    ON    APPEAL. 

Section  1.  General  considerations.  The  practice  of  reviewing 
justice's  judgments  upon  the  facts  appearing  in  the  return  has 
generally  prevailed  since  the  organization  of  the  State.  The 
mode  of  bringing  causes  up  for  review,  and  the  courts  by  which 
the  case  was  heard  in  the  first  instance,  have  difi"ered,  but  the 
essential  principles  governing  the  review  have  been  the  same  at 
ah.  times,  and  in  whatever  mode  was  adopted. 

There  are  some  general  provisions  of  the  statute  which  declare 
what  rule  shall  prevail  in  rendering  judgments  upon  appeals. 
Code,  §  366.  These  principles  of  decision  are  both  wise  and 
just,  and  the  principal  points  are,  that  the  county  court  shall 
render  judgment  according  to  the  justice  of  the  case  ;  that  tech- 
nical errors  not  affecting  the  merits  of  the  action  shall  be  dis- 
regarded ;  that  the  judgment  may  be  reversed  in  whole  or  in 
part ;  that  it  may  be  reversed  as  to  any  or  all  of  the  parties  ;  and 
that  it  may  be  reversed  for  errors  of  law  or  fact.  These  rules 
seem  so  plain  that  one  would  scarcely  apprehend  any  difficulty 
in  their  application,  and  yet  a  review  of  the  cases  will  disclose  a 
great  discrepancy  in  the  mode  of  applying  them  to  particular 
cases.  To  remedy  this  defect,  and  to  reduce  the  practice  to  a 
uniform  system,  would  be  a  most  desirable  result,  and  the  object 
of  this  article  will  be  to  contribute  something  toward  the  accom 
plishment  of  that  object. 

Section  2.  According  to  justice.  The  statute  which  prescribes 
what  kind  of  judgment  shall  be  rendered  upon  an  appeal 
declares,  as  the  first  requisite,  that  the  court  shall  give  judgment 
according  to  the  very  rigU  of  tJie  case,  without  regard  to  techni- 
cal errors  and  defects  which  do  not  affect  the  merits.  A  more 
wise  and  just  principle  for  the  decision  of  causes  could  not  have 
been  enunciated  by  the  legislature.  And  if  this  rule  is  liberally 
applied  and  enforced  by  the  county  courts,  it  will  do  much 
toward  accomplishing  the  object  of  every  review,  which  is  the 
attamment  of  justice  through  the  forms  of  the  law.  Under  the 
authority  thus  conferred,  the  county  court  has  power  in  every 
case  to  see  that  ample  justice  is  done.  The  demands  of  justice 
are  not  to  be  ascertained  by  technical  distinctions,  nor  by  arbi- 
OL.  IV.  -  65 
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trary  rules  framed  as  a  matter  of  convenience,  but  every  litigant 
lias  a  right  to  insist  that  justice  shall  be  meted  out  according  to 
the  facts  and  circumstances  appearing  in  the  return,  and  upon 
the  broad  principles  of  justice  and  equity,  instead  of  the  technical 
niceties  of  a  strict  practice.  33  N.  Y.  (5  TiflF.)  351 ;  42  Barb.  228 ;  10 
Bosw.  260  ;  12  J.  Scott,  N.  S.,  770.  The  supreme  court  sometimes 
refuses  to  grant  a  new  trial  to  correct  a  mere  technical  error,  as 
where  the  plaintiJBf  was  entitled  to  recover  six  cents  in  an  action 
on  contract,  but  the  verdict  was  in  favor  of  the  defendant.  I>ev- 
endorfy.  Weri,  42  Barb.  227.  So,  in  an  action  of  trespass,  tried 
in  a  justice's  court,  where  the  plaintiff  was  entitled,  on  the  evidence, 
to  recover  nominal  damages  only,  and  the  verdict  of  the  jury  was 
for  the  defendant,  the  court  refused  to  reverse  the  judgment. 
Stephens  v.  Wider,  32  IST.  Y.  (5  Tiff.)  351 ;  Cady  v.  FaircMU,  18 
Johns.  129.  In  the  two  latter  cases  the  courts  treated  the  appeals 
as  though  they  were  vexatiously  brought  for  the  purposes  of 
costs  rather  than  for  attaining  justice. 

The  foregoing  remarks  and  the  decisions  just  cited  are  not  to 
be  construed  as  advising  or  authorizing  a  general  disregard  of 
legal  rules  and  principles,  since  these  must  always  be  observed 
and  enforced.  And  if  legal  questions  are  presented  in  the 
return,  they  must  be  decided  in  strict  accordance  with  settled 
legal  principles.  But  appeals  so  frequently  present  a  case  in 
which  all  legal  rules  may  be  applied,  and  still  leave  room  for  the 
application  of  the  liberal  principles  of  enforcing  justice  without 
the  aid  of  technicalities,  that  it  is  worthy  of  an  p,ttempt  to  give 
full  effect  to  the  intent  and  object  of  the  statute. 

It  may  be  said  that  these  general  remarks  are  entirely  true, 
and  that  the  principle  is  a  just  one,  but  that  there  will  be  a  diffi- 
culty in  applying  it  to  practice,  and  the  force  of  such  a  remark 
is  very  evident.  And  for  the  purpose  of  rendering  some  service 
to  those  whose  duty  it  is  to  apply  these  rules  to  practice,  the 
subject  will  be  discussed  in  separate  propositions,  in  which  the 
cases  will  be  somewhat  fully  and  carefully  noticed. 

Section  3.  Reversal  in  whole  or  in  part.  No  language  can  be 
more  explicit,  and  no  power  could  be  more  clearly  conferred 
than  that  expressed  by  the  statute,  which  declares  that  the 
appellate  court  may  reverse  the  judgment  appealed  from,  either 
in  whole  or  in  part.  Code,  §  366.  This  gives  the  appellate  court 
fuU  authority  to  reverse  so  much  of  a  judgment  as  may  be  con- 
trary to  law,  or  against  the  justice  of  the  case  as  developed  by 
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the  return  ;  while  it  equally  gives  power  to  affirm  so  much  of 
the  same  judgment  as  may  be  legal  and  just. 

The  cases  in  which  this  rule  may  be  applied  are  very  numer- 
ous, and  therefore  it  is  important  that  it  should  be  well  under- 
stood and  invariably  enforced  when  justice  requires  it.  To 
review  the  cases  which  were  decided  before  the  enactment  of  the 
Code  would  be  of  little  use,  because  the  recent  cases  are  conclu- 
sive as  to  the  present  practice,  which  is  to  carry  into  effect  the 
intention  of  the  law. 

When  a  judgment  is  recovered  upon  a  complaint  founded 
upon  an  account  consisting  of  several  items,  and  the  evidence 
warrants  a  recovery  as  to  some  of  the  items,  but  is  insufficient  as 
to  the  others,  the  judgment  may  be  reversed  as  to  the  latter  items 
and  affirmed  as  to  the  others.  Allen  v.  Bates,  1  Hilt.  221,  223. 
So,  where  the  action  is  founded  upon  contract,  and  there  is  a 
recovery  for  too  large  an  amount,  and  the  court  can  clearly  see 
that  there  ought  to  be  a  reversal  as  to  part  of  the  judgment,  and 
an  affirmance  as  to  the  residue,  such  judgment  will  be  rendered 
by  the  appellate  court.  Rawson  v.  Orow,  4  E.  D.  Smith,  18,  20 ; 
Thomas  v.  Mills,  id.  75,  77  ;  GooJc  v.  ClarTc,  id.  213,  215  ;  Mills 
V.  Fox,  id.  220,  224  ;  CooTc  v.  Bitter,  id.  253,  255 ;  Pinckney  v. 
Eeyler,  id.  469,  473  ;  Pollock  v.  Hoag,  id  473,  476.  These  cases 
which  have  just  been  cited  were  decided  by  the  court  of  common 
pleas  in  the  city  of  New  York,  and  they  show  clearly  what  prac- 
tice prevails  in  that  court,  which,  in  such  appeal  cases,  is  co- 
ordinate with  the  supreme  court.  But  the  rule  is  the  same  in 
the  supreme  court,  as  has  been  settled  in  that  court  at  general 
term. 

In  Becker  v.  Hassel,  26  How.  528,  the  plaintiff  recovered  a 
judgment  before  a  justice  of  the  peace  for  $30.42  damages,  the 
items  of  which  were  $30  for  two  months'  services,  and  $0.42  for 
horse  feed  and  for  a  dinner  furnished  to  the  defendant's  son. 
On  an  appeal  to  the  Albany  county  court  the  judgment  was 
affirmed  ;  and  an  appeal  was  then  taken  to  the  supreme  court, 
where  the  judgment  was  affirmed  as  to  the  $30,  but  reversed  as 
to  the  $0.42.  In  this  case,  the  court  carefully  considered  the 
question  whether  a  county  court  had  power  to  reverse  a  judg- 
ment in  part,  and  to  affirm  it  as  to  the  residue,  and,  in  delivermg 
the  opinion  of  the  court,  the  foUowing  language  was  used  by 
Peckham,  J  :  "It  is  further  objected  by  defendant' s  counsel, 
that  the  plaintiff  recovered  forty-two  cents  for  feed  for  the  horses 
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of  defendant,  and  for  fi  dinner  for  defendant's  son.    There  was 
no  proof  that  these  were  had  for  the  defendant,  or  that  he  was 
in  any  manner  responsible  for  them.     The  proof  is  simply  that 
'  defendant' s  son  had  of  me  (plaintiff)  for  his  horses,  one  peck 
of  provender,  and  some  hay,  also  dinner."    The  justice,  there- 
fore, erred  in  allowing  those  items  in  the  judgment  against  the 
defendant.     What  is  the  consequence  ?    Must  the  whole  judg- 
ment be  reversed  because  a  mistake  is  made  as  to  this  smaU 
item  ?    I  think  not.     The  principle  decided  in  Staats  v.  E.  R. 
R.,  23  How.  463;    S.  C,  39  Barb.  298,   will  allow  this  court 
to  do  what  the  county  court   ought  to  have   done,  affirm  the 
judgment   as  to    the   contract  for  the  two  months'  work,  and 
reverse  it  as   to  this  separate  item.      This  reverses   it  in  part 
and  affirms  it  in  part.     We  do  not  assume  to  weigh  evidence, 
or  in  any  manner  to  decide  a  question  of  fact,  but  whenever 
a  separate  distinct  item  is  erroneously  allowed  by  a  justice  of  the 
peace,  there  being  a  total  failure  of  evidence  to  sustain  it,  and  a 
correct  judgment  is  given  for  other  matters,  it  is  the  duty  of  a 
county  court,  on  appeal,  to  affirm  the  judgment  in  part  and  to 
reverse  it  in  part.     If  that  court  fail  in  its  duty,  this  court,  on 
appeal,  must  give  the  judgment  the  county  court  ought  to  have 
given.     The  power  to  give  such  judgment  is  as  plainly  given  to 
the  county  court  as  language  can  express.     After  enacting  '  that 
the  appellate  court  shall  give  judgment  according  to  the  justice 
of  the  case,'  it  is  further  declared  that,  'in  giving  judgment,  the 
court  may  affirm  or  reverse  the  judgment  of  the  court  below,  in 
whole  or  in  part,  or  as  to  any  or  all  the  parties,  and  for  errors  of 
law  or  fact.'  Code,  §  366.     It  is  difficult  to  find  broader  language 
as  to  this  power.     Its  justice  is  equally  plain.     There  is  little 
propriety  in  reversing  an  entire  judgment  because  a  small  item  is 
aUowed  without  any  legal  proof.     It  is  plain  that  the  legislature 
have  endeavored  to  confer  this  power  upon  the  court.  The  courts 
have  seemingly  inclined  to  repudiate  it.     The  Code  is  broader,  in 
some  respects,  than  the  Revised  Statutes,  in  its  purpose  to  have 
the  appellate  court  render  the  judgment  that  the  court  below 
ought  to  have  rendered.     In  this  case,  I  think  the  judgment  of 
the  county  court  should  be  affirmed  in  all  things,  except  as  to 
the  forty-two  cents ;  that  as  to  that  item  it  should  be  reversed, 
without  costs  to  either  party  on  this  appeal."     The  established 
rule  IS,  that  where  the  judgment  rendered  by  the  justice  is  for 
different  claims,  or  is  for  distinct  items  or  articles  of  property, 
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separable  in  their  nature  and  capable  of  being  separated  on  th.e 
record,  both,  as  to  identity  and  value,  the  county  court  may 
reverse  in  part  and  affirm  as  to  the  residue.  Shaw  v.  Davis,  55 
Barb.  389,  403  ;  Weed  v.  Lee,  50  id.  354. 

The  rule  thus  established  as  to  reversing  judgments  in  part  and 
affirming  them  as  to  the  residue,  in  actions  arising  upon  contracts, 
is  equally  applicable  to  judgments  founded  upon  torts.  In  Staats 
^.Hudson  B.  R.,  23  How.  463  ;  S.  C,  39  Barb.  298,  the  action  was 
for  the  recovery  of  damages  for  unlawfully  killing  a  bull  and  a 
cow  belonging  to  the  plaintiff.  The  evidence  showed  a  right  to 
recover  for  killing  the  bull,  but  it  was  equally  clear  that  there 
was  no  right  of  recovery  as  to  the  cow.  The  plaintiff  recovered 
a  judgment  for  $75  damages  before  the  justice,  which  was  made 
up  by  allowing  $50  for  the  cow  and  $25  for  the  bull.  The  county 
court  reversed  the  entire  judgment  on  appeal,  when  an  appeal 
was  taken  to  the  supreme  court,  which  reversed  the  judgment  of 
the  county  court,  and  also  reversed  the  justice's  judgment  as  to 
the  $50  allowed  for  the  cow,  and  affirmed  it  as  to  the  $25  for  the 
buU.  The  court  said,  by  Peckham,  J.:  "  The  only  remaining  ques- 
tion is,  could  and  should  the  county  court  have  reversed  the  judg- 
ment of  the  justice  as  to  the  damages  for  the  cow,  and  affirmed  it 
as  to  the  bull?"  It  is  objected  by  the  defendant  that  a  county 
court  cannot  reverse  in  part  and  affirm  in  .part  a  justice's  judg- 
ment for  entire  damages.  And  the  case  of  Kasson  v.  Mills,  8 
How.  Pr.  377,  is  cited  to  that  effect.  The  case  sustains  the  posi- 
tion in  terms,  but  the  facts  were  wholly  unlike  the  facts  here.  I 
have  carefully  examined  all  the  cases  referred  to  in  Kasson  v. 
Mills,  and  am  of  opinion  that  the  county  court  had  authority,  in 
this  case,  to  reverse  the  judgment  in  part  and  affirm  it  in  part, 
aad  should  have  exercised  it. 

The  Code,  re-enacting  the  Revised  Statutes,  expressly  gives  the 
power  to  the  court.  It  is  not  confined  in  terms,  and  there  is  no 
reason  for  confining  it  to  a  mere  power  to  reverse  or  affirm  as  to 
costs,  and  not  reverse  or  affirm  as  to  damages.  Where  two  or 
three  independent  causes  of  action  are  prosecuted  in  a  justice's 
court,  and  the  judgment  is  right  as  to  one  and  erroneous  as  to 
the  others,  and  that  can  be  distinctly  and  plainly  seen  on  appeal, 
the  power  to  reverse  as  to  the  erroneous  and  affirm  as  to  the  legal 
part  of  the  judgment  is  plain  and  practical,  and  in  my  opinion 
imperative,  with  a  view  '^  to  give  judgment  according  to  the  jus- 
tice of  the  case,"  as  provided  for  in  the  Code.     After  a  careful 
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examination,  I  have  been  unable  to  find  any  case  that  conflicts 
with  this  plain  power,  and  our  plain  duty  in  its  exercise.  In 
Kasson  v.  Mills  it  is  difficult  to  perceive,  from  the  report  of  the 
case,  upon  what  ground  the  county  court  proceeded  in  reversing 
the  justice's  judgment  in  part  and  affirming  it  in  part.  In  the 
justice' s  court  it  was  for  $100.  It  was  reversed  on  appeal,  except 
as  to  $3.86  ;  but  why  it  was  valid  for  that  sum  does  not  in  any 
way  appear  ;  nor  what  that  amount  was  for  in  any  manner.  It 
may,  therefore,  well  be  that  this  court  was  right  on  the  facts  as 
they  appeared  in  that  case  —  a  single  indivisible  cause  of  action 
—  in  holding  that  the  county  court  committed  an  error  in  revers- 
ing the  judgment  in  part  and  affirming  it  in  part. 

Suppose  an  action  brought  upon  two  several  promissory  notes, 
to  one  of  which  the  defendant  proved  a  clear  legal  defense  of 
usury,  but  none  to  the  other,  and  the  court  gave  judgment  for 
both.  Would  there  be  any  difficulty  in  giving  judgment,  on 
appeal,  for  the  valid  note,  and  reversing  it  as  to  the  void  note  ? 

Suppose  an  action  for  two  penalties  alleged  to  have  been 
incurred  on  different  days,  judgment  for  both,  and  illegal  as  to 
one,  on  appeal  the  judgment  would  be  affirmed  as  to  the  one 
and  reversed  as  to  the  other.  This  last  case  has  been  expressly 
decided  in  Massachusetts  by  the  highest  court  in  that  State,  and 
I  find  nothing  in  this  State  in  conflict  with  it.  Commonwealth  v. 
Deriy,  13  Mass.  433.  I  see  no  reason  or  principle  against  the 
doctrine  of  this  last  case,  the  opinion  of  which  was  delivered 
by  Ch.  J.  Pakkee  ;  and  I  am  disposed  to  follow  it  and  the  statute 
of  this  State  re-enacted  in  the  Code  which  allows  it.  I  see  no 
objection  to  obeying  the  statute  where,  as  here,  it  can  be  distinctly 
seen  for  what  the  judgment  was  given,  and  which  separate  alleged 
cause  of  action  is  illegal  or  erroneous.  In  this  case  it  clearly 
appears,  from  the  proof,  that  the  jury  allowed  $50  for  the  cow, 
and  $25  for  the  bull.  The  judgment  of  the  county  court  is 
reversed,  and  that  of  the  justice  affirmed  as  to  $25  damages  and 
the  costs.  No  costs  allowed  on  this  appeal.  Judge  Hogeboom 
said:  "I  concur  in  the  above  opinion  that  the  justice  should 
have  rendered  judgment  for  the  plaintiff  for  $25  (instead  of  $75), 
and  that  the  county  court  should  have  reversed  it  as  to  the  $50, 
and  affirmed  it  as  to  $25,  instead  of  reversing  altogether,  and  that 
this  error  should  be  corrected."  And,  therefore,  the  judgment 
of  the  county  court  was  reversed,  and  that  of  the  justice  affirmed 
as  to  $25  and  costs. 
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The  power  to  correct  an  erroneous  judgment  does  not  depend 
apon  the  question  whether  the  error  was  committed  by  a  jury  or 
by  the  justice. 

In  Fields  v.  Moul,  15  Abb.  6,  the  justice  by  a  clerical  error 
entered  a  judgment  in  favor  of  the  plaintiff  for  $10  too  much  in 
an  action  of  trespass  for  taking  personal  property.     On  an  appeal 
taken  by  the  defendant  to  the  county  court,  the  justice  certified 
in  his  return  that  he  included  $10  too  much  in  the  judgment  by 
mistake  in  footing  up  the  figures,  and  the  county  court  reversed 
the  judgment  as  to  the  $10,  and  aflarmed  it  as  to  the  residue,  with 
$5  costs  to  the  appellant.     This  judgment  was  afiirmed  by  the 
supreme  court  upon  an  appeal  taken  to  that  court.    In  this  last 
case  the  principal  authorities  upon  this  and  similar  questions 
are  fully  and  ably  reviewed  by  Hogeboom,  J.    A  few  extracts 
will  be  given  from  the  opinion :  ' '  The  county  court  corrected  the 
error,  and  the  sole  question  is,  whether  it  had  the  power ;  in 
other  words,  whether  as  to  entire  damages,  where  there  was  a 
clear  mi'stake,  and  where  there  was  only  one  plaintiff  and  one 
defendant,  the  county  court  could  reverse  in  part  and  affirm  in 
part.    But  for  some  adjudications,  I  should  have  no  doubt  upon 
the  subject,  as  the  statute  seems  to  me  most  singularly  clear  and 
unambiguous.    It  is  as  follows  :  '  In  giving  judgment,  the  court 
(county  court)  may  affirm  or  reverse  the  judgment  of  the  court 
below,  in  wTiole  or  mpart,  and  as  to  any  or  all  of  the  parties,  and 
for  errors  of  law  or  of  fact.'  "     Code,  §  366.     The  power  would 
appear  to  be  here  expressly  conferred  in  distinct  terms,  both  as 
to  aimunt  and  as  to  parties.     *    *    *     "In  Kasson  v.  Mills,  8 
How.  377,  this  court  in  1852,  in  the  eighth  district,  came  to  the 
conclusion  that  under  the  former  decisions  the  county  court  was 
incompetent  to  affirm  in  part  and  reverse  in  part,  a  judgment  of 
a  justice's  court  rendered  for  entire  damages.    They  held,  that 
under  the  Code  they  might  reverse  as  to  some  of  the  parties,  and 
affirm  as  to  the  others  ;  but  as  to  the  damages  or  recovery,  the 
former  decisions  must  be  upheld.     I  am  not  satisfied  with  the 
result  at  which  the  court  arrived  in  the  latter  particular,  and  do 
not  think  that  in  that  respect  the  case  ought  to  be  followed.    The 
court  says :  '  It  was  never  claimed,  under  this  or  similar  provis- 
ions (to  give  judgment  as  the  right  of  the  matter  may  appear), 
that  an  entire  judgment,  as  for  damages,  could  be  reversed  in 
part  and  affirmed  in  part.     If  there  was  no  evidence  to  support 
the  judgment,  it  was  reversed ;  if  there  was  evidence  upon  both 
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sides,  a  mere  conflict  of  evidence,  the  judgment  was  affirmed.' 
But  suppose  as  to  a  portion  of  the  amount  of  damages  it  was 
perfectly  clear  that  there  was  no  evidence  to  support  the  judg- 
ment, and  as  to  the  residue,  that  it  was  as  clear  that  the  uncon- 
tradicted evidence  supported  the  judgment  for  that  precise 
residue,  is  it  not,  upon  principle,  proper,  that  as  to  the  former, 
the  judgment  should  be  reversed,  and  as  to  the  latter,  affirmed, 
more  especially  when  it  appears  that  it  was  a  mere  mistake  or 
inadvertence  ?  And  as  to  the  question  of  power,  when  the  statute 
says  the  court  may  affirm  or  reverse  the  judgment  in  whole  or  in 
part,  and  as  to  any  or  all  the  parties,  is  it  not  limiting  the  plain 
language  of  the  act  to  say  that  the  court  shall  not  affirm  only  in 
part,  except  where  the  judgment  is  for  distinct  things,  as  for 
damages  and  costs  ?  If  by  entire  damages  it  is  meant  that  the 
evidence  makes  it  impossible  to  dissect  the  damages  and  see  with 
clearness  how  much  is  erroneous,  and  how  much  well  founded, 
I  assent  to  the  correctness  of  the  former  adjudications,  as  applied 
to  the  Code  of  Procedure,  otherwise  not.  I  think  the  'power  is 
conferred,  and  the  propriety  and  extent  of  its  exercise  must  be 
left  to  the  enlightened  judgment  of  the  court."  The  power  of 
all  appellate  courts  to  reverse  in  part  and  to  affirm  in  part  is 
now  conclusively  settled  by  the  court  of  appeals.  Brownell  v. 
Winne,  29  How.  193,  201 ;  S.  C,  29  N.  Y.  (2  Tiff;)  400. 

There  are  some  other  cases  which  illustrate  the  practice  under 
the  Code.  In  Shannon  v.  Burr,  1  Hilt.  B9,  the  plaintiff  recovered 
a  judgment  for  $15  damages,  in  a  case  in  which  the  law  would 
not  give  more  than  nominal  damages,  and  on  an  appeal  the  New 
York  common  pleas  reversed  the  judgment  as  to  all  but  the  sum 
of  six  cents  damages,  and  affirmed  the  judgment  for  that  amount, 
without  costs  of  the  appeal  to  either  party. 

So,  in  an  action  for  a  fraud,  if  it  appears  that  the  judgment  is 
for  too  large  a  sum,  and  that  there  is  a  particular  amount  which 
ought  to  have  been  deducted  from  the  recovery,  the  appellate 
court  may  reverse  the  judgment  for  so  much  as  ought  to  have 
been  deducted,  and  affirm  it  as  to  the  residue.  Harris  v.  Ber- 
nard, 4  E.  D.  Smith,  195. 

And  there  is  one  case  which  extends  the  rule  still  further  than 
any  of  the  cases  already  cited.  In  LaMotte  v.  Archer,  4  E.  D. 
Smith,  46,  the  plaintiff  recovered  a  judgment  against  the  plaintiff 
for  $100  damages,  in  an  action  of  trover.  The  evidence  ren- 
dered it  certain  that  this  judgment  was  considerably  larger  than 
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tiie  law  would  allow  as  a  measure  of  damages  in  that  action. 
But  it  was  a  case  in  wMch,  upon  the  findings  of  fact  in  the  court 
below,  the  plaintiff  was  entitled  to  some  damages,  or  about  one- 
half  of  the  amount  recovered.  Upon  an  appeal  to  the  common 
pleas,  that  court  ordered  a  reversal  of  the  judgment,  unless  the 
plaintiff  chose  to  accept  the  sum  of  $60,  in  which  case  the  judg- 
ment was  to  be  affirmed  for  that  amount,  and  reversed  as  to  the 
residue.  The  court  said,  per  Woodetjff,  J. :  "The  amount  of 
damages  given  ($100)  is  wholly  without  evidence  in  its  support, 
and  upon  this  ground  we  would  be'  warranted  in  reversing  it. 
But  the  Code  requires  us  to  do  substantial  justice  between  the 
parties,  if  the  case  has  been  fully  investigated ;  and  my  conclu- 
sion is,  that  we  should  give  the  plaintiff  the  privilege  of  making 
a  reasonable  abatement  from  the  amount  of  the  judgment,  and 
suffer  it  to  stand  for  the  residue. 

"Although  a  finding  for  $75  might,  perhaps,  be  sustained,  I 
am  not  satisfied  that  the  three  articles  have  not  depreciated  since 
they  were  purchased  ;  and  in  view  of  all  the  circumstances  dis- 
closed by  the  evidence,  I  think  that  the  plaintiff  will  be  fully 
indemnified  by  a  recovery  of  $60  damages  and  her  costs  below. 

"If  this  be  deemed  arbitrary  and  speculative,  let  it  be  answered 
that  the  court  do  not  require  the  plaintiff  to  make  such  abate- 
ment. No  injustice  is  done  to  her,  since  there  is  a  sufficient 
ground  for  a  reversal.  She  may  elect  to  make  the  abatement  or 
not,  at  her  pleasure.  *  *  *  The  order  should  be,  that  if  the 
plaintiff  elect  within  ten  days  to  reduce  the  damages  to  $60,  and 
her  costs  below,  and  file  written  statements  of  such  election  with 
the  clerk,  the  judgment  is  affirmed  to  that  extent,  and  reversed 
as  to  the  residue,  without  costs  to  either  party  on  appeal ;  on 
default  of  such  election,  the  judgment  is  reversed,  with  costs." 

This  case  may  seem,  at  first  sight,  to  go  quite  as  far  as  the  rule 
can  be  extended.  But  it  certainly  conforms  to  the  spirit  of  the 
Code  by  attempting  to  do  justice  between  the  litigant  parties. 
And  since  it  leaves  the  successful  party  entirely  at  liberty  to 
accept  a  modified  judgment,  or  to  submit  to  a  reversal  in  a  case 
in  which  a  reversal  might  with  entire  propriety  be  ordered  upon 
points  of  law,  this  must  be  regarded  as  a  wise  and  a  just  exercise 
of  the  power  conferred  on  the  appellate  court. 

K  a  plaintiff  has  recovered  an  erroneous  judgment,  as  well  as 
an  unjust  one  as  to  its  amount,  he  is  favored  when  the  court  per- 
mits him  to  take  a  reasonable  and  just  judgment,  without  the 
YoL.  IV.  —  66 
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payment  of  the  costs  of  the  appeal ;  and  if  he  refuses  to  do  this, 
he  certainly  has  no  ground  for  complaint  when  the  court  enforces 
the  law  by  an  entire  reversal  of  the  judgment  at  his  expense. 
This  subject  has  been  pursued  at  some  length,  but  it  was  difficult 
to  say  less,  if  the  principal  authorities  were  to  be  presented  and 
considered ;  and  those  who  do  not  possess  the  reports  referred  to 
will  be  least  likely  to  complain. 

The  form  of  an  order  to  reduce  the  judgment,  and  of  the 
respondent' s  consent  thereto,  will  be  sufficient  if  it  clearly  speci- 
fies what  is  ordered  and  what  is  accepted  by  the  respondent. 

Order  for  reversal  unless  respondent  consents  to  a  reduction  of 

judgment. 

{Title  of  cause  in  county  court.) 

At,  etc.,  on,  etc. 

{As  in  the  form,  ante.,  484,  to  the  *,  hut  omitting  what  is  said 
as  to  the  affidavits,  and  then  continue)  That  the  judgment  of  the 
said  justice  be  reversed,  with  the  costs  of  this  appeal,  unless 
within  ten  days  after  the  service  of  a  copy  of  this  order  upon 
him  or  his  attorney,  the  respondent  makes  and  files  with  the 
clerk  of  this  court  a  written  consent  to  reduce  said  judgment, 
and  also  serves  a  copy  thereof  upon  the  appellant's  attorney 
within  the  same  time ;  and  such  consent  shall  be  to  the  effect 
that  the  respondent  consents  to  reduce  the  recovery  for  damages 
in  said  action  to  the  sum  of  one  hundred  dollars,  as  of  the 
day  of  >  18  ■  ;  and  if  the  judgment  be  so  reduced,  then  it 

is  ordered  that  the  judgment  so  reduced  be  in  all  things  affirmed, 
with  costs  to  the  appellant  {or  the  respondent). 

If  the  respondent  elects  to  reduce  the  judgment  to  the  amount 
specified  in  the  order,  he  ought  to  make  and  file  a  written  state- 
ment to  that  effect  with  the  clerk  of  the  appellate  court,  and  also 
to  serve  a  copy  of  it  upon  the  appellant's  attorney  within  the 
time  allowed  for  that  purpose. 

Form  of  consent  to  reduce  judgment. 
{Title  of  cause  in  cotunty  court.) 

In  pursuance  of  an  order  made  in  this  cause  on  the  day 

of  ;  18    ,  I,  John  Doe,  the  respondent  and  plaintiff,  do 

hereby  consent  that  the  judgment  appealed  from  in  this  action 
be  reduced  to  the  sum  of  one  hundred  dollars  damages,  as  of 
the        day  of  ,  18    . 

John  Doe, 
or  John  M.  Careoll, 

Atfyfor  respondent. 
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The  form  of  a  judgment  in  such  a  case  will  be  given  in  a  sub- 
sequent  place.     Post^  560. 

Section  4.  Reyersal  as  to  any  or  all  the  parties.  The  power 
to  reverse  a  judgment  as  to  any  or  all  of  the  parties  is  as  clear  as 
■  the  power  to  reverse  a  judgment  in  whole  or  in  part.  Indeed, 
there  never  has  been  as  much  question  upon  the  right  to  reverse 
as  to  any  or  all  of  the  parties,  as  once  existed  in  relation  to  the 
power  to  reverse  a  judgment  in  part,  and  affirm  it  as  to  the 
residue.     Angell  v.  CooTc,  2  Pars.  Sup.  Ct.  175. 

In  actions  upon  contract,  if  the  plaintiff  proves  a  good  cause 
of  action  against  one  defendant,  while  no  proof  is  made  against 
the  other,  and  if  a  judgment  is  rendered  against  both  defendants, 
it  may  be  reversed  as  to  the  one  proved  liable,  and  reversed  as  to 
the  other.  Nixon  v.  Jenkins,  1  Hilt.  318.  So,  in  actions  for  a 
tort,  the  county  court  may  reverse  a  judgment  as  to  one  defend- 
ant, and  affirm  it  as  to  another,  where  the  circumstances  of  the 
case  are  such  as  to  authorize  such  a  judgment.  Van  Slyclc  v. 
/SfeeZZ,  6  Lans.  299  ;  Oiraud  v.  Stagg,  10  How.  369  ;  S.  C,  4  E.  D. 
Smith,  27.  This  case  is  an  elaborate  and  able  exposition  of  the 
subject  by  Woodrtji'F,  J.  See,  also,  Alexander  v.  Hoyt,  7 
Wend.  89,  as  to  the  rule  before  the  Code.  The  case  of  Farrell 
V.  Calkins,  10  Barb.  348,  is  opposed  to  the  cases  which  have  just 
been  cited,  and  is  overruled  by  the  current  of  authority.  It  is 
also  opposed  to  all  the  cases  cited  upon  the  analogous  principle 
of  a  reversal  in  part,  and .  an  affirmance  in  part.  Ante,  514. 
And,  more  than  that,  it  is  opposed  to  the  plain  language  of  the 
Code,  which  declares  that  the  county  court  may  reverse  a  judg- 
ment as  to  any  or  all  of  the  parties.     Code,  §  366. 

That  a  reversal  as  to  one  defendant,  and  an  affirmance  as  to 
another,  would  come  precisely  within  the  meaning  as  well  as  the 
letter  of  the  statute,  is  as  evident  as  any  thing  can  be  made.  It 
is  of  no  consequence  what  the  old  rule  was;  or  what  the  princi- 
ples of  the  common  law  declare  ;  it  is  sufficient  to  say  that  the 
statute  is  so  explicit  as  to  the  present  rule,  that  no  examination 
of  the  older  cases  would  be  of  the  least  service. 

Section  5.  Judgment  Iby  default.  A  practical  question  of  con- 
siderable importance  sometimes  arises  in  relation  to  the  power 
of  the  county  court  to  reverse  or  affirm  a  judgment  by  default. 
In  Whitney  v.  Bayard,  2  Sandf.  634,  it  was  held  that  on  an 
appeal  from  a  justice's  court,  the  judgment  will  be  reversed  by 
default,  if  the  respondent  does  not  appear  to  argue  the  appeal 
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when  it  is  moved,  for  argument  by  the  appellant.  So,  where  an 
appeal  has  once  been  regularly  noticed  and  placed  upon  the 
calendar,  it  may  be  called  up  for  argument  at  a  subsequent  term 
without  further  notice,  and  if  the  appellant  does  not  appear  it 
will  be  affirmed  by  default  on  motion  of  the  respondent.  Town- 
send  V.  Keenan,  2  Hilt.  544 ;  see,  also,  OeragMy  v.  Malone,  1 
Sandf.  734.  Notwithstanding  these  decisions  there  are  some 
considerations  which  ought  to  weigh  with  a  court  in  determin- 
ing whether  a  judgment  ought  to  be  reversed  or  affirmed  by 
default,  when  the  case  is  one  which  is  heard  and  decided  upon 
the  facts  contained  in  the  return. 

The  statute  does  not,  in  express  terms,  declare  whether  a 
default  may  be  taken  or  not ;  but  it  is  evident  from  the  reading 
of  section  366  of  the  Code,  that  the  legislature  intended  that 
the  cause  should  be  decided  upon  an  actual  examination  of  the 
case,  for  it  provides  that  "  upon  the  hearing  of  the  appeal,  the 
appellate  court  shall  give  judgment  according  to  the  Justice  of 
the  case^ '  etc.  A  judgment  by  default,  whether  it  be  an  affirmance 
or  a  reversal,  would  not  be  a  judgment  according  to  the  justice 
of  the  case,  but  a  judgment  entirely  ignoring  the  question  what 
the  justice  of  the  case  might  be.  Again,  it  is  not  like  a  case  in 
which  evidence  must  be  introduced  and  the  cause  retried  ;  for 
in  such  a  case  the  court  could  not  participate  in  the  trial  in 
behalf  of  either  party.  And  where  a  new  trial  is  to  be  had,  it 
is  entirely  proper  to  dismiss  an  appeal' or  nonsuit  a  plaintiff  who 
does  not  appear,  or  to  permit  a  plaintiff  to  prove  his  case  if  the  • 
defendant  does  not  appear  to  try  the  cause. 

But  where  a  return  is  made  and  the  court  has  nothing  to  do 
but  to  examine  the  return  before  deciding  the  cause,  no  such 
reason  exists  to  prevent  a  full  examination  of  the  case  upon  the 
merits  ;  and  in  such  a  case  the  court  can  easily  comply  with  the 
statute  by  rendering  a  judgment  according  to  the  justice  of 
the  case.  And  in  Bellony  v.  Alexander,  1  Sandf.  734,  the  court 
refused  to  reverse  a  judgment  by  default.  It  is  true  that  this 
case  was  decided  under  the  Code  of  1848,  which  provided  for 
hearing  a  case  upon  the  affidavits  of  the  parties ;  but  in  that 
case  those  affidavits  took  the  place  of  a  return,  and  the  case  was 
heard  upon  them  in  the  same  manner  as  upon  a  return  made. 

The  court  said  :  "  We  will  not  decide  the  point,  but  we  think 
we  are  not  at  liberty,  under  the  Code,  to  reverse  a  judgment  by 
default,  without  looking  into  its  merits.     There  is  no  such  pro- 
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vision  in  terms,  and  the  SlOth.  and  317tli  sections  appear  to  con- 
template an  examination  as  well  as  a  hearing  of  the  appeal. 
When  the  respondent  alone  appears,  the  judgment  below  will  be 
affirmed,  as  a  matter  of  course." 

There  is  still  another  reason  why  a  county  court  should  exam- 
ine a  case  upon  the  merits,  instead  of  reversing  it  by  default.  If 
the  county  court  reverses  the  judgment  by  default,  such  decision 
wiU  prevent  any  review  of  the  case  by  the  supreme  court  upon 
an  appeal.  Dorr  v.  Birge,  8  Barb.  351;  S.  C,  5  How.  323; 
McMaTion  v.  Rauhr,  47  N.  Y.  (2  Sick.)  67,  72;  Maltby  v.  Green, 
1  Keyes,  548  ;  3  Abb.  Ct.  App.  144.  And  where  it  is  clear  that 
the  decision  of  the  county  court  cannot  be  reviewed,  it  certainly 
ought  to  be  rendered  upon  the  best  examination  and  delibera- 
tion which  that  court  can  give  to  the  case. 

If  either  party  fails  to  appear  and  argue  the  cause,  and  he  has 
a  reasonable  excuse  for  his  default,  the  appellate  court  will 
always  relieve  a  party  from  a  default,  even  if  one  is  allowed  to 
be  taken.    The  practice  of  the  court  ought  always  to  be  liberal 
in  this  respect,  so  far  as  it  relates  to  opening  the  default ;  but  as 
to  the  terms  upon  which  this  shall  be  done,  much  will  depend 
upon  the  circumstances  of  each  particular  case.    It  has  been  held 
that  where  a  judgment  of  affirmance  has  been  regularly  taken 
by  default,  the  court  will  require  the  appellant,  on  a  motion  to 
open  the  default,  and  before  hearing  his  excuse,  to  show  that  the 
case  has  merits  either  upon  the  law  or  the  facts  involved  in  it, 
which  win  be  ascertained  on  the  motion  from  a  mere  statement 
without  argument,  or  by  a  careful  inspection  of  the  return.  Tryon 
V.  Jennings,  22  How.  421 ;  S.  C,  12  Abb.  33.     This  rule,  how 
ever,  was  adopted  on  account  of  the  press  of  business  in  the 
court  which  established  it ;  and  the  extent  to  which  a  county  court 
would  apply  it  would  be  to  see  that  the  appeal  had  no  pretense 
of  merits.    There  are  many  cases  in  which  intricate  questions 
are  involved,  and  nothing  less  than  a  full  discussion,  and  a  care- 
ful examination  of  the  authorities,  can  clearly  determine  whether 
the  case  really  has  merits.     In  such  a  case  no  county  court  would 
assume  to  decide  whether  the  case  had  merits  or  not,  so  long  as 
a  doubtful  question  is  involved.    But  more  than  this,  where  an 
appeal  is  taken  in  good  faith,  and  the  default  was  accidental  and 
excusable,  the  appellate  court  ought  to  lean  to  the  liberal  side 
of  the  matter  and  grant  a  fuU  and  fair  hearing,  which  will  be 
satisfactory  to  all  reasonable  parties,  and  besides  it  will  comply 
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with  that  injunction  of  the  Code  which  requires  that  the  county 
court  shall  render  judgment  according  to  the  justice  of  the  case. 

Where  a  party  moves  to  open  a  default  on  the  ground  of  irregu- 
larity, instead  of  asking  relief  for  cause  shown,  he  must  show 
that  the  practice  has  been  irregular.  When  a  cause  has  been 
once  properly  noticed  and  placed  upon  the  caleijidar  by  an  appel- 
lant, and  it  is  not  heard  at  the  first  term,  but  is  regularly  called 
on  the  calendar  at  a  subsequent  term  of  the  court,  it  will  be 
regular  for  the  respondent  to  take  a  judgment  of  affirmance  by 
default,  without  any  proof  that  he  noticed  the  cause  for  argu- 
ment. Townsend  v.  Keenan,  2  Hilt.  544.  And  if  the  appellant 
moves,  in  such  a  case,  to  open  the  default,  upon  the  ground  that 
the  respondent  has  been  irregular  in  his  practice,  the  motion 
will  be  denied  with  costs.  lb. 

Section  6.  Errors  not  stated  in  the  notice  of  appeal.  There 
are  some  cases  which  decided  that  the  appellate  court  either 
could  not  or  would  not  hear  an  argument  upon  any  ground  of. 
error  not  stated  in  the  notice  of  appeal.     See  ante,  385,  389. 

But  the  balance  of  authority  is  decidedly  opposed  to  this  view 
of  the  question  ;  and  whenever  a  plain  error  appears  upon  the 
face  of  the  return,  the  judgment  ought  to  be  reversed,  whether  it 
is  particularly  specified  in  the  notice  of  appeal  or  not.  Ante,  393. 
As  the  courts  now  construe  the  statute,  it  is  a  legal  presumption 
that  the  justice  has  returned  all  the  evidence  and  proceedings  in 
the  court  below  ;  and  since  this  is  the  rule,  the  notice  of  appeal 
ought  to  be  considered  as  of  little  more  importance  than  as  a 
mere  mode  of  bringing  upon  the  record  for  review  by  the  appel- 
late court.  This  is  the  rule  as  to  all  other  notices  of  appeal, 
and  under  the  construction  which  the  courts  have  given  to  the 
return,  substantial  justice  will  be  more  likely  to  be  done  in  this 
manner  than  in  the  more  technical  one  of  limiting  the  argument 
to  the  points  specified  in  the  notice  of  appeal.  A  notice  of 
appeal  may  be  amended  on  motion,  if  the  court  sees  fit  to  grant 
an  order  to  that  effect ;  and  the  motion  will  always  be  granted 
for  the  furtherance  of  justice.  Under  such  a  practice  it  is  diflBl- 
cult  to  see  how  a  court  could  consistently  refuse  to  hear  the 
whole  case  which  appears  by  the  return.  See  the  matter  more 
fully  discussed,  ante,  385,  392-394. 

Section  7.  Review  of  discretionary  decisions.  There  are  many 
questions  which  arise  in  the  course  of  an  action  which  appeal 
exclusively  to  the  discretion  of  the  court,  instead  of  depending 
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upon  fixed  rules  of  law  for  their  determination.  This  is  true  of 
every  court  which  exercises  original  jurisdiction  in  the  trial  of 
actions  upon  the  merits,  and  upon  issues  of  fact.  And  where  a 
decision  has  been  made  upon  a  matter  which  is  thus  within  the 
discretion  of  the  court  deciding  it,  it  is  a  general  rule  that  such 
decision  is  not  reviewable  by  an  appellate  court.  The  reason  of 
this  rule  is  obvious ;  since  the  moment  it  is  determined  that  a 
decision  must  be  made  in  accordance  with  some  particular  rule 
of  law,  and  is  erroneous  if  not  so  made,  the  matter  immediately 
ceases  to  be  a  discretionary  one,  but  becomes  one  governed  by 
legal  rules.  * 

There  are  some  cases  in  which  a  purely  discretionary  decision 
may  be  nullified,  although  not  reviewed  as  a  matter  of  law. 
Suppose  a  justice  should  refuse  to  allow  a  party  to  appear  and 
answer,  and  that  a  judgment  is  rendered  against  the  defendant 
after  such  refusal.  It  has  been  seen  that  the  appellate  court  may 
reheve  the  defendant  from  the  effect  of  the  decision  by  opening 
the  default  and  ordering  a  new  trial,  ante,  477,  482.  Such  a  de- 
cision by  the  county  court  would  not,  in  strictness,  be  a  review  of 
the  justice's  discretionary  decision,  but  an  exercise  of  a  discre- 
tionary power  given  to  the  appellate  court  to  grant  relief  in  par- 
ticular instances.  The  cases  in  which  a  justice  may  exercise  a 
discretionary  power  are  very  numerous,  and  many  of  them  have 
been  pointed  out  when  discussing  the  subject  in  another.  As 
to  a  justice's  discretion  in  permitting  or  refusing  to  allow  a 
defendant  to  appear  and  answer,  see  2  Wait' s  Law  &  Pr.  221, 
222,  subs.  4  and  5.  As  to  adjournments,  see  id.  336.  A  refusal 
of  an  adjournment  by  a  justice  of  the  peace,  upon  an  application 
founded  on  the  absence  of  a  witness,  upon  the  defendant's  affi- 
davit, which  does  not  contain  any  allegation  that  he  cannot 
safely  proceed  to  the  trial  without  the  witness ;  nor  show  that 
the  witness  is  material,  except  upon  the  advice  of  counsel,  who 
is  not  shown  to  know  such  materiality  ;  and  it  also  appearing 
that  the  deponent  did  not  know  what  the  witness  would  swear 
to,  wiU  not  be  a  ground  of  reversal  of  the  judgment  by  the 
county  court.  Burgett  v.  Edwards,  4  Lans.  193.  An  appel- 
late court  will  not  interfere  with  the  discretion  of  a  justice  as  to 
an  adjournment,  except  in  a  clear  case  of  an  abuse  of  such 
discretion.  Weed  v.  Lee,  50  Barb.  354.  As  to  leading  questions 
put  to  a  witness  on  examination,  see  2  Wait's  Law  &  Pr.  504. 
As  to  matters  of  practice  on  the  trial,  see  id.  637-640. 
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There  are  some  cases  in  which  the  court  reversed  the  justice's 
judgment  on  the  ground  that  he  had  abused  the  discretion  con- 
ferred upon  him.  Rose  v.  Sttoyvesant,  8  Johns.  426,  stated  in  2 
Wait's  Law  &  Pr.  336.  See,  also,  Seymour  v.  Bradfleld,  35 
Barb.  49,  51. 

It  is  a  little  difficult  to  perceive  how  a  matter  can  be  purely 
discretionary,  and  still  hold  that  the  decision  is  reviewable  upon 
common-law  principles.  Suppose  that  a  decision  is  unjust,  and 
that  it  was  arbitrarily  made.  '  Such  matters  do  not  change  the 
nature  of  the  decision  from  a  discretionary  one  to  one  which  is 
controlled  by  legal  rules.  This  has  been  held  in  a  case  in  which 
the  justice  refused  to  permit  a  defendant  to  appear  and  defend 
an  action.  2  Wait's  Law  &  Pr.  221.  And  whenever  it  is  deemed 
proper  to  reverse  a  justice's  judgment  for  the  reason  that  he  has 
unjustly  and  arbitrarily  exercised  his  authority,  the  safer  ground 
to  rely  upon  will  be  to  place  the  decision  upon  the  statute  which 
authorizes  a  reversal  of  a  judgment  whenever  the  justice  of  the 
case  requires  it.  Code,  §  366.  This  section  confers  power  upon 
the  appellate  court  to  see  that  ample  justice  is  done  to  parties 
who  have  just  cause  of  complaint,  and  it  will  subserve  the  inter- 
ests of  the  public  if  the  powers  it  confers  are  liberally  applied 
and  enforced. 

Section  8.  Reversal  upon  questions  of  fact.  Before  proceed- 
ing to  discuss  this  subject,  it  may  be  proper  to  define  what  is 
intended  by  the  term  "  questions  of  fact."  This  may  be  done  both 
negatively  and  affirmatively.  And  first,  then,  it  does  not 
include  those  cases  in  which  the  county  court  may  reverse  a 
judgment  for  errors  of  fact  as  explained,  ante,  485.  Such  cases 
are  founded  upon  matters  entirely  outside  of  the  issues  joined  in 
the  action.  By  the  term  ' '  question  of  fact, ' '  is  intended  any  case 
in  which  an  issue  of  fact  is  joined  in  the  court  below,  and  tried 
and  decided  upon  the  evidence,  either  by  the  justice  or  by  a 
jury  ;  or  any  other  question  in  the  case  which  involves  a  matter 
of  fact  that  is  to  be  settled  by  evidence,  and  is  material  and 
relevant  to  the  issues  of  fact  joined  in  the  action  ;  or  when  it 
relates  to  any  question  of  fact  which  is  to  be  settled  in  the  court 
below,  upon  such  evidence  as  may  be  admissible  upon  the 
question  involved. 

^^  In  most  of  the  cases  arising  in  ordinary  practice,  the  term 
"question  of  fact "  relates  to  the  decision  of  the  matters  involved 
in  the  issues  joined  between  the  parties.    This  decision  is  founded 
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upon  such,  evidence  as  may  be  introduced  by  the  respective  par- 
lies, and  the  questions  in  the  case  are  decided  by  the  justice  or 
by  a  jury,  as  the  case  may  happen  to  be. 

Where  the  questions  of  fact  have  been  tried  in  the  court  below, 
upon  the  evidence  there  introduced,  and  there  was  material  and 
relevant  evidence  given  upon  both  sides,  the  decision  of  the 
questions  of  fact  involved  will  be  regarded  as  final.  No  princi- 
ple of  law  is  more  firmly  settled  than  this,  and  none  has  been 
more  frequently  and  invariably  enforced.  To  cite  the  numerous 
cases  decided  upon  this  point  would  be  a  mere  waste  of  labor, 
time  and  space.  The  reason  for  such  a  rule  is  obvious.  When  a 
trial  takes  place  upon  a  question  of  fact,  and  witnesses  are  sworn, 
the  justice  or  the  jury  who  see  the  witness  and  hear  the  language 
in  which  his  evidence  is  given,  and  they  see  the  manner  in  which 
lie  testifies,  they  will  be  much  better  able  to  properly  estimate 
the  value  of  the  evidence  than  any  appellate  court  can  be  when 
they  know  nothing  of  the  case,  except  what  appears  upon  the 
written  or  printed  record. 

Again,  the  law  confides  the  decision  of  questions  of  fact  to  a 
justice  or  to  a  jury,  as  the  parties  may  elect,  and  when  such 
questions  of  fact  have  been  fully  heard  and  decided  upon  the 
evidence,  the  intention  of  the  law  was  to  hold  this  decision  con- 
clusive, so  far  as  it  is  considered  a  mere  question  of  fact.  If  the 
judgment  is  erroneous  because  of  improper  decisions  made  by 
the  court  during  the  trial,  or  for  any  other  cause  the  judgment 
is  illegal,  that  presents  a  different  question,  which  is  a  question 
of  law,  and  not  a  question  of  fact.  There  are  some  cases  in 
which  injustice  may  be  done  by  holding  the  decision  of  a  justice 
or  a  jury  conclusive  upon  a  question  of  fact ;  but  this  result  is 
inevitable,  for  no  means  can  be  devised  which  will  prevent  a 
liability  for  errors  of  judgment  so  long  as  justices  and  jurors 
remain  fallible. 

But  while  the  general  rule  is  clear  and  well  settled,  it  is  impor- 
tant to  prevent  a  misapplication  of  it,  and  to  see  that  it  is  not 
extended  to  cases  which  do  not  come  within  the  reason  of  the 
rule.  A  very  strong  illustration  may  serve  to  show  what  is  here 
intended.  Suppose  a  plaintiff  to  call  twenty  witnesses  to  prove 
Ms  case,  and  they  each  of  them  testify  to  facts  which  are  suffi- 
cient to  entitle  the  plaintiff  to  a  judgment ;  and  further,  suppose 
that  the  defendant  does  not  call  more  than  one  witness  whose 
evidence  is  indirect  conflict  with  those  of  the  plaintiff;  that  no 
Vol.  IV.— 67 
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attempt  is  made  to  impeach  any  of  the  witnesses,  and  that  a 
verdict  and  judgment  pass  in  favor  of  the  defendant,  is  not  this 
such  a  palpable  injustice  as  to  call  for  a  reversal  of  the  judg- 
ment, upon  the  ground  that  it  is  not  a  case  in  which  it  can  be 
said  that  there  was  any  pretense  of  weighing  the  evidence  ? 

Courts  of  record  invariably  set  aside  such  verdicts  when  ren- 
dered in  those  courts ;  and  would  it  not  be  most  remarkable  if 
they  would  refuse  to  do  the  same  thing  merely  because  the  case 
was  tried  in  an  inferior  court  ?  Prom  the  manner  ia  which 
causes  are  tried  in  the  lower  courts,  there  is  certainly  quite  as 
much  liability  to  error  as  there  would  be  in  a  court  of  record 
which  is  presided  over  by  a  learned  and  experienced  judge. 

There  are  some  cases  which  have  been  tried  in  justices'  courts 
and  afterward  aflS.rmed  upon  error,  which  would  be  quite  differ- 
ently decided  were  the  same  cases  to  come  up  for  decision  now. 
Those  cases,  however,  are  not  numerous,  and  they  are  clearly 
opposed  to  the  established  practice  of  the  courts  at  the  present 
time.  The  cases  may  be  arranged  in  several  different  classes, 
for  convenience  of  citation  and  illustration. 

The  cases  in  which  an  appellate  court  will  interfere  and  reverse 
the  judgment  of  an  inferior  court  upon  questions  of  fact  are  the 
following  : 

1.  Where  the  plaintiff  fails  to  prove  a  cause  of  action  upon  a 
consideration  of  the  entire  evidence  given.  This  may  arise  from 
the  fact  that  the  law  does  not  entitle  the  plaintiff  to  recover  upon 
all  the  facts  proved,  though  in  such  a  case  the  error  would  be 
one  of  law  ;  or  in  the  second  place,  in  a  case  in  which  there  was 
some  material  defect  in  the  proofs  ; 

2.  Where  the  verdict  is  against  the  undisputed  or  overwhelm- 
iag  weight  of  evidence  ; 

3.  Where  it  is  evident  that  the  verdict  is  the  result  of  preju- 
dice, partiality,  passion  or  fraud  ; 

4.  Where  the  court  or  jury  have  evidently  disregarded  unim- 
peached  and  controlling  evidence. 

These  principles  are  not  new  ones  introduced  by  the  Code,  but 
are  such  as  have  long  been  established  in  this  State.  And  they 
are  equally  applicable  whether  the  action  is  founded  upon  con- 
tract or  upon  tort. 

The  cases  which  will  first  be  noticed  are  those  which  show  that 
a  judgment  will  be  reversed  where  there  is  a  total  or  a  material 
defect  in  the  proofs. 
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a.  First.  The  following  cases  were  decided  under  tlie  old  prac- 
tice wMch.  prevailed  before  the  enactment  of  the  Code.     In 
Baldwi7i  V.  Delevan,  2  Hill,  125,  the  action  was  for  a  fraudulent 
misrepresentation  on  an  exchange  of  horses  ;  but  the  evidence 
did  not  show  any  representation  whatever  by  the  defendant, 
except  what  he  said  to  a  third  person,  a  short  time  before 
the  exchange  with  plaintiff ;  this  proof  was  held  to  be  insuffi- 
cient  and    a   judgment   in    favor    of    the    plaintiff  reversed. 
In  Olark  v.  Denure,  3  Denio,   319,    320,   the  action   was   for 
fraud  in  the  sale  of  a  span  of  horses,  but  there  was  no  proof 
of  a  scienter,  and  a  judgment  for  the  plaintiff  was  reversed. 
In  Palmer  v.  Manning,  4  Denio,  131,  a   judgment   rendered 
upon  a  promissory  note  was  reversed  because  the  identity  of  the 
note  was  not  proved,  where  the  note  was  proved  by  the  admis- 
sions of  the  defendant.     Tiffi  v.  Tifft,  4  Denio,  175,  the  plaintiff 
recovered  a  judgment  against  the  defendant  for  the  acts  of  his 
infant  child  who  set  a  dog  upon  the  plaintiff's  hog  and  killed  it ; 
but  there  was  no  proof  that  the  defendant  authorized  the  act,  and 
the  judgment  was  reversed ;  and  the  court  said:  "  In  actions  before 
justices  of  the  peace,  if  any  material  part  of  the  plaintiff's  case 
is  wholly  unsupported  by  evidence,  a  judgment  in  his  favor  will 
be  reversed  on  certiorari ; "  and  this  is  so  whether  the  trial  was 
with  or  without  a  jury. 

In  BlancTiard  v.  Isaacs,  3  Barb.  388,  the  plaintiff  recovered 
judgment  against  the  defendant,  as  a  common  carrier,  for  the 
value  of  a  coat  which  had  been  lost,  but  there  was  no  proof  of 
the  delivery  of  the  coat  to  the  defendant,  or  that  the  person  to 
whom  it  was  delivered  was  an  agent  of  the  defendant  authorized 
to  take  charge  of  such  property,  and  the  judgment  was 
reversed. 

In  Pryne  v.  Westfall,  3  Barb.  496,  the  plaintiff  recovered  a 
judgment,  as  a  constable,  for  the  wrongful  taking  of  property 
which  he  had  previously  levied  upon.  He  had  not  taken  actual 
possession  of  the  property,  and  the  action  was  brought  for  the 
benefit  of  the  plaintiff  in  the  execution.  There  was  no  proof  of 
^  any  judgment  upon  which  the  execution  was  issued,  though 
the  execution  was  proved ;  but  this  was  held  insufficient,  and 
the  judgment  was  reversed.  See  UnderUll  v.  Reinor,  2  Hilt. 
319. 

The  cases  which  will  next  be  cited  are  such  as  have  been  decided 
since  the  enactments  of  the  Code,  and  they  rather  extend  than 
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restrict  the  former  rule  in  tMs  respect.  After  the  Code  was 
enacted,  there  were  some  parties  who  supposed  that  upon  a 
judgment  by  default  the  plaintiff  need  not  prove  his  case,  but 
might  take  judgment  by  default  without  evidence,  but  the 
courts  overruled  this  view,  and  held  that  the  plaintiff  must  prove 
his  case  in  the  usual  manner.  Garter  v.  Dallimore,  2  Sandf. 
222 ;  Swift  v.  Falconer,  id.  640  ;  Alburtis  v.  McQready,  2  E.  D. 
Smith,  39. 

Where  a  plaintiff  claims  to  recover  for  services  rendered,  he 
must  prove  that  the  defendant  employed  him  ;  and  if  he  obtains 
a  judgment  without  proving  this  fact,  it  will  be  reversed.  How- 
ard V.  Brown,  2  E.  D.  Smith,  247. 

The  plaintiff  must  do  more  than  to  prove  such  facts  as  would 
warrant  a  conjecture  that  he  is  entitled  to  recover.  He  is  bound 
to  make  out  a  prima  facie  cause  of  action,  and  he  must  furnish 
some  criterion  by  which  a  right  of  recovery  for  some  amount 
can  be  fixed  without  danger  of  doing  injustice,  and  when  the 
plaintiff's  evidence  leaves  in  doubt  not  only  the  amount  which 
he  is  entitled  to  recover,  but  also  the  fact  whether  he  is  entitled 
to  recover  at  all,  a  judgment  in  his  favor  will  be  reversed.  Fox 
V.  Becker,  3  E.  D.  Smith,  150. 

In  an  action  by  the  holder  against  the  indorser  of  a  note,  the 
plaintiff  must  prove  such  facts  as  fix  the  liability  of  the  defend- 
ant ;  and  if  there  is  no  proof  of  presentment,  demand,  refusal  or 
notice  to  the  defendant,  or  a  waiver  of  them,  a  judgment  in  favor 
of  the  plaintiff  will  be  reversed.  Jones  v.  Pridham.,  3  E.  D.  Smith, 
155  ;  Storp  v.  Harlutt,  4  id.  464.  See,  also,  7ol.  1,  458,  460,  etc. 
The  same  principle  applies  when  the  holder  of  a  bill  of  exchange 
seeks  to  charge  the  drawer  thereof.  Vantrot  v.  McOulloch,  2 
Hilt.  272. 

In  an  action  to  recover  damages  for  injuries  resulting  from 
negligence,  the  plaintiff  must  establish,  by  evidence,  that  the 
injury  was  in  some  manner  done  by  the  defendants.  And  in  one 
case,  in  which  the  plaintiff  recovered  a  judgment  against  the 
defendants  for  injuries  alleged  to  have  been  done  to  his  wagon  by 
the  defendant's  stage,  the  court,  upon  reversing  the  judgment, 
said:  "Assuming  that  the  plaintiff  sufficiently  proved  that  his 
wagon  was  injured  by  the  carelessness  of  a  person  who  was 
driving  a  stage,  the  only  evidence  that  either  of  these  defendants 
was  responsible  was  that  of  the  plaintiff's  son,  who  testified  that 
two  gentlemen  called  upon  his  father  and  conversed  on  the  sub- 
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ject,  and  one  of  them  answered  to  the  name  of  'Lent,'  and  that 
the  latter  wished  the  wagon  sent  to  his  place  to  be  repaired,  and 
both  were  satisfied  that  it  was  their  stage  by  which  the  injury  was 
caused.  This  by  no  means  identifies  the  defendants.  The  witness 
does  not  intimate  that  he  is  acquainted  with  the  defendants,  or 
either  of  them,  and  it  is  hardly  necessary  to  say  that  a  defendant 
cannot  legally  be  charged  with  liability  because  some  person 
who  assumes  to  answer  to  the  same  surname  is  shown  to  have 
admitted  his  liability."  Fanning  v.  Lent  &  Mulford,  3  E.  D. 
Smith,  206,  207. 

In  an  action  by  a  plaintiflF  to  recover  the  value  of  his  dog, 
which  is  alleged  to  have  been  killed  by  the  defendant's  dog,  the 
plaintiff  must  prove  that  the  defendant  was  the  owner  of  the  dog, 
or  that  he  harbored  him,  and  that  such  dog  was  the  aggressor  in 
the  particular  fight ;  and  if  he  recovers  a  judgment  without  such 
proof,  it  will  be  reversed.    Wiley  v.  Slater,  22  Barb.  506. 

The  principles  which  govern  an  appellate  court  as  to  reversing 
judgments  which  are  against  evidence  are  clearly  and  forcibly 
stated  in  RatTibone  v.  Stanton,  6  Barb.  141, 143, 144,  by  Gridley, 
J.,  who  said :  "  There  is  at  this  day  no  doubt,  and  there  never 
should  have  been  any,  that  the  verdict  of  a  jury  should  be  set 
aside  where  there  has  been  no  evidence  to  support  it.  *  *  * 
The  true  doctrine  is  this :  when  there  is  a  disputed  question  of  fact, 
and  evidence  has  been  given  on  hotTi  sides  of  such  question,  the 
courts  wUl  not  disturb  the  finding  of  the  jury.  But  when,  upon 
any  one  question  which  is  decisive  against. either  party,  there  is 
evidence  on  one  side  of  such  question  and  none  on  the  other,  and 
the  verdict  has  been  given  for  the  party  who  has  given  no  evidence 
upon  the  point  in  question,  the  verdict  will  be  set  aside,  and  if  the 
county  court  does  not  reverse  a  judgment  founded  upon  such  a 
verdict,  it  is  the  duty  of  the  supreme  court  to  correct  the  error. 
In  this 'case,  upon  the  right  of  the  plaintiff  to  recover,  there  was 
no  conflict  of  evidence.  It  is  true  that  the  lease  for  the  two  first 
years  was  void,  inasmuch  as  it  was  not  in  writing;  but  it  was 
fuUy  executed,  the  defendant  occupied  the  premises  and  never 
paid  the  rent  in  full,  and,  therefore,  for  that  balance,  what- 
ever it  might  be,  the  plaintiff  was  entitled  to  recover.  So,  too, 
of  the  subsequent  years.  If  there  be  no  agreement  to  accept  the 
rent  in  any  other  way  than  in  cash,  the  rent  is  recoverable  m 
money ;  but  if  there  was  any  evidence  authorizing  the  conclusion 
that  the  plaintiff  by  his  acquiescence,  and  that  of  his  agent,  in 
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the  erection  of  the  barn,  of  different  dimensions  from  those  pro- 
posed by  thef  plaintiff,  still  there  is  no  pretense  that  the  defendant 
erected  a  barn  of  sufficient  value  to  satisfy  the  rent.  The  verdict 
of  the  jury  was,  therefore,  without  evidence,  and  to  allow  it  to 
stand  would  sanction  an  act  of  gross  injustice.  The  judgment 
of  the  county  court  and  of  the  justice  must  be  reversed." 

In  an  action  which  claims  to  recover  money  for  services  rea- 
dered  in  building  a  house,  and  for  furnishing  materials  tHerefor, 
and  where  it  appears  from  the  evidence  that  the  work  was  per- 
formed under  a  written  sealed  contract  which  specifies  a  time  for 
the  completion  of  the  work,  and  that  payment  was  to  be  made 
on  the  completion  of  the  work,  the  plaintiff  must  show  a  per- 
formance on  his  part  before  he  is  entitled  to  recover;  and  a 
judgment  for  the  plaintiff,  without  furnishing  such  proof,  will  be 
reversed.  Lynch  v.  McBeth,  7  How.  113,  120,  121.  In  the  last 
case,  the  supreme  court  reversed  a  judgment  of  the  county  court, 
as  well  as  that  of  the  justice,  where  the  plaintiff  had  recovered  in 
such  a  case.  The  court  said :  "  In  addition  to  the  above  errors, 
the  justice's  judgment  was  clearly  wrong  upon  the  merits,  and 
contrary  to  the  justice  of  the  case,  as  it  appeared  upon  the  trial. 
The  justice  certifies  that  his  return  contains  the  substance  of  the 
testimony  and  proceedings  had  before  him,  and  yet  it  does  not 
contain  any  legal  evidence  to  support  his  judgment.  The  defend- 
ant proved  that  the  plaintiff  was  under  a  covenant  to  do  the  work 
which  he  did  for  the  defendant.  The  plaintiff  attempted  to  show 
that  this  covenant  was  varied  by  a  subsequent  parol  agreement. 
Besides  the  incompetency  of  parol  evidence  to  have  that  effect, 
the  plaintiff  did  not,  even  with  the  help  of  his  own  testimony, 
prove  any  parol  attempt  to  vary  the  sealed  contract.  There  was 
nothing  in  the  conversation  which  he  testified  to,  purporting  to 
release  him  from  any  of  the  obligations  of  his  covenant,  or  to 
impose  any  new  obligation  in  that  respect,  upon  the  defendant ; 
the  most  that  the  plaintiff's  testimony  on  this  subject  tended  to 
show,  was  a  parol  promise  of  the  defendant,  without  any  con- 
sideration, to  let  the  plaintiff  have  money  as  fast  as  he  wanted  it 
to  go  on  with  the  work,  not  as  payment  for  the  work,  nor  in  lieu 
of  the  payments  which  the  plaintiff  had  covenanted  to  receive 
when  the  work  was  done.  This  was  wholly  insufficient  to  pro- 
duce the  effect  claimed  for  it  by  the  plaintiff,  and  given  to  it  by 
the  justice.  In  such  a  case  the  county  court  ought  to.  have 
reversed  the  judgment  of  the  justice's  court,  and  erred  in  not 
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doing  SO."     The  same  principle  is  enforced  in  Jacobs  v.  Kolff,  2 
Hilt.  133. 

It  has  been  held  that  a  failure  to  prove  the  proper  measure  of 
damages  would  be  a  ground  of  reversal,  in  an  action  for  a  breach 
of  warranty  on  the  sale  of  a  horse.   I^ales  v.  MoKeon,  2  Hilt.  53. 

5.  Second.  A  brief  examination  will  now  be  made  of  the  cases 
which  hold  that  a  county  court  ought  to  reverse  a  judgment 
which  is  rendered  against  the  overwhelming  balance  of  evidence. 
There  is  scarcely  an  instance  in  which  a  county  court  can  exer- 
cise its  appellate  powers  with  greater  advantage  than  in  that  of 
correcting  judgments  which  have  been  given  in  violation  of  the 
rights  of  one  of  the  parties,  by  entirely  disregarding  the  whole 
scope,  balance  and  force  of  the  evidence  given  on  the  trial.  In 
courts  of  record  it  has  long  been  the  practice  to  grant  a  new  trial 
in  such  cases,  and  the  power  of  the  county  court  to  do  the  same 
thing  in  cases  arising  upon  an  appeal  from  a  justice's  court  is 
now  clearly  established,  and  daily  exercised.  This  rule  is  not  a 
new  one  introduced  by  the  Code,  but  was  well  settled  in  the 
former  practice. 

In  Buckley  v.  Leonard,  4  Denio,  500,  the  action  was  for  dam- 
ages done  by  the  defendant's  dog.  On  the  trial,  which  was  by 
jury,  the  plaintiff  proved  that  while  he  was  passing  through  a 
yard  used  in  common  by  the  defendant  and  a  family  which 
occupied  an  adjoining  house  as  tenants  of  the  defendant,  with  a 
view  to  call  at  such  adjoining  house,  the  dog  bit  him,  and  that 
on  account  of  it  he  became  somewhat  lame,  and  was  prevented 
from  laboring  for  a  few  days,  as  a  spinner  in  a  factory,  which 
was  his  employment.  The  plaintiff  also  proved  that  about  a  year 
before,  the  dog  had  bitten  another  person,  and  there  was  some 
evidence  that  the  dog  had  also  bitten  a  boy.  On  both  the  former 
occasions  the  defendant  had  been  informed  of  the  injuries  ;  and 
it  was  shown  that  for  the  most  part  he  had  kept  the  dog  chained 
up  in  the  day  time,  and  in  his  store  nights. 

The  defendant  offered  to  prove  that  the  dog  was  of  a  quiet  and 
peaceable  disposition.  The  plaintiff  objected  to  the  evidence, 
but  the  justice  admitted  it,  and  several  witnesses  testified  that 
they  were  acquainted  with  the  animal  and  considered  him  inoffen-. 
sive.  The  jury  found  a  verdict  for  the  defendant,  upon  which 
the  justice  rendered  judgment,  which  was  affirmed  by  the  county 
court  on  appeal.  The  supreme  court  reversed  both  judgments ; 
and  the  court  said : 
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"The  evidence  given  by  the  defendant  of  the  mild  character  of 
the  dog,  I  think  was  improperly  admitted.     It  was  immaterial. 
If  the  evidence  proved  that  the  dog  bit  the  plaintiff,  that  the 
defendant  was  the  owner,  and  knew  or  had  notice  that  the  dog 
had  been  accustomed  to  bite  others,  he  was  responsible  for  the 
injury,  however  high  the  character  of  the  dog  for  mildness  stood 
among  the  neighbors.     Such  evidence  was  well  calculated  to 
divert  the  jury  from  a  proper  consideration  of  the  real  point  in 
issue.     There  was  no  conflicting  evidence  upon  any  position 
which  the  plaintiff  was  bound  to  maintain,  nor  was  there  any 
question  as  to  the  credibility  of  witnesses.     It  was  not,  therefore, 
one  of  the  classes  of  cases  where  the  verdict  of  a  jury  precludes 
a  court  of  review  from  examining  the  facts.     The  evidence  of  the 
injury  to  the  plaintiff,  of  the  dog  having  previously  bitten  others, 
and  that  the  defendant  had  notice  of  it,  stands  uncontradicted ; 
and  these  facts  were  abundantly  sufficient  to  require  the  jury  to 
find  for  the  plaintiff.    I  think  this  is  a  case  where  the  verdict  and 
judgment  are  entirely  unsupported  by  the  evidence." 

This  case  is  but  one  of  numerous  cases  of  a  similar  character 
decided  before  the  Code,  and  -several  of  the  cases  already  cited 
were  the  same  in  principle.  And  since  the  Code,  the  same  prac- 
tice is  firmly  settled  and  uniformly  enforced.  In  Robertson  v. 
Ketchum,  11  Barb.  652,  an  exchange  of  horses  was  made  between 
the  plaintiff's  agent  and  the  defendant,  upon  terms  which,  as  the 
defendant  knew,  the  plaintiff  had  himself  refused  to  adopt  as  the 
basis  of  an  exchange.  The  plaintiff  did  not  know  of  the  bargain 
until  after  it  was  made  ;  nor  did  he  know  of  the  terms  of  it,  and 
that  it  was  contrary  to  his  proposition,  until  after  the  death  of 
the  horse  received  in  exchange  had  put  it  out  of  his  power  to 
return  it-.  He  repudiated  the  bargain  as  soon  as  he  knew  what 
it  was,  and  brought  an  action  of  trover  in  a  justice's  court  for 
the  value  of  his  horse.  The  case  was  tried  by  a  jury,  who  found 
a  verdict  for  the  defendant,  upon  which  judgment  was  rendered, 
and  the  county  court,  upon  an  appeal,  affirmed  this  judgment. 
The  supreme  court  reversed  both  judgments,  and  the  court  said : 
"  There  was  no  conflict  in  the  evidence  on  the  fact  that  the  actual 
exchange  of-  horses,  made  by  the  agent,  was  upon  a  considera- 
tion which  the  plaintiff  had  never  authorized,  and  that  this  was 
known  to  the  defendant  at  the  time.  A  verdict  finding  to  the 
contrary  is  not  merely  a  verdict  against  the  weight  of  evidence, 
but  is  a  verdict  without  a  particle  of  evidence  to  support  it. 
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The  ground  on  wliicli  the  county  court  affirmed  the  judgment 
of  the  justice  was,  that  there  was  evidence  of  a  subsequent  rati- 
fication of  the  bargain  by  the  plaintiff.  The  evidence  was,  that 
the  plaintiff  asked  the  defendant  how  he  traded,  to  which  the 
latter  replied,  '■'■Pretty  much  as  you  and  I  talked,  a  little  differ- 
ent, and  if  you  are  not  suited  with  the  trade,  we  will  trade  back 
this  evening."  Upon  this  the  parties  drank  together  and  parted. 
This  answer  of  the  defendant  was  untrue ;  the  trade  was  made, 
not  as  the  plaintiff  had  proposed,  but  as  the  defendant  had 
offered,  and  which  offer  the  plaintiff  had  expressly  rejected. 
K  the  defendant  had  truly  disclosed  the  terms  of  the  bargain 
when  he  was  asked,  and  the  plaintiff  had  silently  acquiesced,  it 
would  have  presented  quite  a  different  question.  No  doctrine 
is  better  settled,  upon  principle  and  authority,  than  this :  that 
the  ratification  of  the  act  of  an  agent  previously  unauthorized 
must,  in  order  to  bind  the  principal,  be  vnth  a  full  knowledge 
of  all  the  material  facts.  If  the  material  facts  be  either  sup- 
pressed or  unknown,  the  ratification  is  invalid,  because  founded 
upon  mistake  or  fraud.  The  answer  of  the  defendant  to  the 
plaintiff's  inquiry  was  untrue,  and  was  well  calculated,  and 
doubtless  intended,  to  prevent  further  inquiry.  The  defendant 
had  agreed  with  the  agent  to  conceal  from  the  plaintiff  the 
departure  from  his  instructions.  It  would  be  a  reproach  to 
the  law  to  uphold  such,  a  fraud.  There  was  no  dispute  about 
the  facts  ;  the  jury  drew  an  erroneous  conclusion  from  the  testi- 
mony. They  must  have  held  that  subsequent  assent  to  the  trade 
was  a  ratification  of  the  bargain,  whether  the  plaintiff  knew  of 
its  terms  or  not.  The  judgment  of  the  county  court  and  of  the 
justice  must  be  reversed." 

In  Fish  V.  Skut,  21  Barb.  333,  the  action  was  trespass  for  injur- 
ing and  killing  sheep.  The  plaintiff  proved  facts  entitling  him 
to  recover,  but  the  jury  found  for  the  defendant,  and  the  county 
court  affirmed  the  judgment.  The  supreme  court  reversed  both 
judgments,  and  thie  court  said:  "The  defendant's  counsel  does 
not  controvert  his  position,  but  he  insists  that  the  question  was 
purely  one  of  fact,  and  that  the  judgment  should  therefore  not 
be  disturbed.  It  was  a  question  of  fact,  but  there  was  no  con- 
flict whatever  in  the  evidence.  The  facts  stated  by  the  witness 
Thayer  were  undisputed,  and  they  proved  a  cause  of  action 
entitling  the  plaintiff  to  recover. 

"It  is  said  in  the  brief  that  it  was  not  proved  that  the  sheep 
Vol.  IV.  — 68 
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belonged  to  the  plaintiflf.     They  were  in  the  plaintiff's  lot  and 
in  his  barn-yard.     Several  witnesses  went  and  saw  them,  and  no 
suggestions  were  made  upon  the  trial  that  they  were  not  the 
plaintiff's  sheep.   Possession  of  personal  property  is  prima  facie 
evidence  of  title.     The  jury  had  no  right  to  say  that  it  was  not 
proved  that  the  sheep  belonged  to  the  plaintiff.     Again,  it  is  said 
that  there  was  contradictory  evidence  as  to  the  defendant's  own- 
ing the  dog.     The  witness  Thayer  saw  the  dog,  and  says  it  was 
Austin  Skut's  dog.     One  Edwin  Skut  was  a  witness :   He  stated 
that  the  defendant  lived  with  him  ;  that  the  plaintiff  caUed  upon 
him  on  the  7th  day  of  February  (the  day  the  sheep  was  killed), 
and  said  to  him,  the  witness,  that  his  dog  had  been  killing  the 
plaintiff's  sheep.     The  witness  told  the  plaintiff  that  he  had 
killed  his  dog  two  years  before,  but  if  he  had  been  back  killing 
sheep  he  would  attend  to  it.     This  is  the  contradiction  relied 
upon.     The  plaintiff  probably  did  not  know  whether  Austin  or 
Edwin  owned  the  dog.     They  lived  together.     But  this  very 
evidence  showed  that  it  was  not  Edwin  Skut's  dog,  and  instead 
of  conflicting  with  Thayer's  statement,  goes  rather  to  confirm  it. 
Charles  Skut  was  also  sworn,  but  neither  he  nor  Edwin  say  any 
thing  about  the  ownership  of  the  dog,  although  they  were  both 
examined  as  to  the  damages.     They  went  and  saw  the  dead 
sheep  and  those  wounded.     It  is  not  a  case  of  conflict  of  evi- 
dence.   The  evidence  was  clear  and  undisputed.    I  must  suppose 
that  the  jury,  unfortunately  for  the  defendant,  was  misled  upon 
some  question  of  law." 

In  Mar  sells  v.  Seaman,  21  Barb.  319,  324,  an  action  was 
brought  for  the  recovery  of  a  penalty  for  taking  illegal  toll  upon 
a  plank  road.  The  proof  was  clear  that  the  plaintiff  was  entitled 
to  recover,  provided  the  acts  done  rendered  the  defendant  liable 
to  a  penalty  within  the  meaning  of  the  statute.  The  cause  was 
tried  by  a  jury,  and  a  verdict  and  a  judgment  rendered  for  the 
plaintiff,  which  was  affirmed  by  the  county  court,  but  both  judg- 
ments were  reversed  by  the  supreme  court,  which  said,  by  Bo'ckes, 
J.:  " The  question  litigated  upon  before  the  justice  was  whether 
plaintiff  was  bound  to  pay  as  toll  two  or  three  cents  per  mile  for 
the  distance  between  gate  No.  2  and  gate  No.  3.  If  only  two 
cents,  the  plaintiff  was  entitled  to  recover  ;  if  three  cents,  too 
much  toll  was  not  demanded  or  taken.  This  question  depended 
on  the  fact  whether  the  vehicle  fell  within  the  description  of 
these  specified  in  the  statute,  as  follows :  'For  every  veliicle used 
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cMeJlyfor  carrying  passengers,  drawn  hy  two  animals.''  The 
proof  shows  that  it  was  drawn  by  two  animals.  Was  the  vehicle 
'used,  chiefly  for  carrying  passengers?'  It  is  described  as  a 
covered  sleigh  ;  was  called  a  stage  ;  would  carry  six  passengers 
inside  comfortably  ;  had  seats  for  passengers  ;  and,  as  the  wit- 
ness testified  who  had  the  vehicle  (or  one  similar  to  it)  built, 
it  was  constructed  for  carrying  passengers,  with  a  place  under 
the  driver' s  seat  to  carry  the  mail,  and  it  was  used  chiefly  for 
carrying  passengers.  Unless  there  is  some  evidence  to  explain, 
modify  or  contradict  this  proof,  it  would  be  an  intolerable  per- 
version of  the  force  and  effect  to  be  given  to  testimony,  to  say 
either  that  the  vehicle  was  not  then  in  fact  '  used  chiefly  for 
carrying  passengers,'  or  that  it  was  not  such  as  are  usually  used 
for  that  purpose.  All  the  evidence  there  is  to  countervail  the 
conclusion  to  which  that  proof  should  lead  a  court  and  jury  is 
this :  that  the  plaintiff  carried  the  mail  in  the  vehicle,  which  mail 
ordinarily  consisted  of  one  bag,  and  could  be  carried  conveniently 
in  front.  This  in  no  way  weakens  or  changes  the  effect  fairly  to 
be  given  to  the  other  evidence.  If  it  were  possible  to  say  on 
this  proof,  that  the  vehicle  was  used  chiefly  to  carry  the  mail,  it 
would  be  preposterous  and  transcendentally  absurd  to  say,  on  all 
the  proof,  that  it  was  not  used  chiefly  for  carrying  passengers. 
There  is  no  conflict  of  proof  in  the  case.  The  facts  are  plain, 
and  admit  of  but  one  fair  conclusion  ;  and  it  only  remains  now 
■  for  the  court  to  pronounce  the  judgment  which  the  justice  should 
have  rendered,  when  the  defendant  insisted  that  there  was  no 
evidence  that  the  defendant  or  his  wife  demanded  or  received 
more  toll  than  he  was  allowed  by  law  to  collect.  The  verdict  of 
the  jury  is  irreconcilable  to  conscience,  and  must  have  been  ren- 
dered under  mistake,  improper  influence,  or  through  fraud." 

In  Watts  V.  Cleaveland,  3  E.  D.  Smith,  553,  an  action  was 
brought  by  a  constable  to  recover  the  value  of  goods  upon 
which  he  had  levied.  The  officer  proved  a  sufficient  levy,  which 
was  the  principal  point  in  the  case,  but  a  judgment  was  rendered 
in  favor  of  the  defendant.  This  judgment  was  reversed  on  an 
appeal. 

In  GoUsmith  v.  Olermier,  3  E.  D.  Smith,  131,  122,  the  plain- 
tiff claimed  to  recover  for  his  services  in  procuring  the  purchase 
of  a  horse.  The  plaintiff  proved  an  employment  by  the  defend- 
ant, or  at  least  a  full  and  unequivocal  recognition  of  an  original 
employment,  and  an  actual  calling  upon  the  plaintiff  by  the 
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defendant,  and  procuring  Mm  to  render  further  services  ;  the 
actual  devotion  by  the  plaintiff  of  his  time,  labor  and  attention 
for  the  defendant's  benefit,  and  in  aid  of  the  purchase  of  his 
horse,  and  a  distinct  promise  by  the  defendant  that  he  vs^ould 
pay  him  well  for  the  services  which  he  admitted  the  plaintiff  had 
rendered.  The  court  below  rendered  a  judgment  in  favor  of  the 
defendant,  which  was  reversed  upon  appeal,  when  the  court  said : 
"  We  do  not  interfere  with  the  finding  in  the  court  below,  upon 
the  mere  ground  that,  upon  the  whole  evidence,  we  think  we 
should  have  come  to  a  contrary  conclusion.  But  where  the 
evidence,  upon  which  the  plaintiff  is,  in  our  judgment,  clearly 
entitled  to  recover,  is  uncontradicted  and  unimpeached,  we  are 
warranted  in  saying  that  a  finding,  in  total  disregard  of  the 
proof,  must  be  founded  in  some  erroneous  view  of  the  law 
applicable  to  the  case  made  out  by  the  plaintiff." 

In  McCarty  v.  Ely,  4  E.  D.  Smith,  375,  376,  the  action  was  for 
the  recovery  of  rent  due  upon  a  written  lease.  The  defendant 
claimed  to  deduct  a  specified  sum  on  account  of  alleged  misrep- 
resentations as  to  the  capacity  of  the  premises  for  the  business 
for  which  they  were  used.  There  was  nothing  in  the  lease  show- 
ing any  representations,  nor  did  the  proofs  establish  any  false 
representations.  The  jury  found  for  the  defendant,  but  the 
judgment  thereon  was  reversed,  and  the  court  said  :  "  The  jury 
must,  I  think,  have  acted  under  some  misapprehension  or  mis- 
take, as  their  verdict  is,  in  my  judgment,  not  only  against  the 
weight  of  the  evidence,  but  is  without  evidence  to  support  it. 
The  judgment  should  therefore  be  reversed." 

In  Lambert  v.  Seely,  2  Hilt.  429,  the  plaintiff  recovered  for 
goods  sold.  The  evidence  showed  that  the  bill  of  goods  claimed 
to  have  been  sold  was  receipted  by  a  clerk  of  the  plaintiff,  who 
was  authorized  to  do  such  acts  ;  and  there  was  no  explanation 
of  the  receipt.  Besides  this,  there  was  no  proof  that  the  goods 
were  ever  actually  delivered  to  the  defendant ;  and  there  was 
evidence  that  the  goods  were  sold  to  a  third  person,  who  had 
given  credit  for  the  amount  upon  a  note  held  by  him  against  the 
plaintiff.  The  plaintiff  had  a  judgment,  which  was  reversed,  on 
the  ground  that  it  was  not  only  unsupported  by  evidence,  but 
was  directly  contrary  to  it. 

In  Mary  v.  BostwicTc,  2  Hilt.  514,  the  plaintiff  claimed  to  be 
a  tenant  of  the  defendant,  and  sought  to  recover  damages  for  a 
breach  of  the  covenants  contained  in  the  lease.    The  defense  was, 
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an  accord  and  satisfaction.     The  justice  rendered  a  judgment  in 
favor  of  tlie  plaintiff  for  $150  damages,  wMcli  was  reversed  upon 
an  appeal.     The  court  states  the  facts  of  the  case  thus  :  "  When 
the  troubles  and  injuries  complained  of  by  the  plaintiff  would 
seem  to  have  reached  their  highest  point,  and  in  the  month  of 
July,  the  defendant  called  on  him,  and  he  demanded  damages 
for  his  injuries  at  that  time,  stating  what  they  were  and  in  what 
they  consisted.     He  then  agreed  to  take  $20  for  his  demands, 
and  the  defendant  paid  it ;  the  plaintiff  saying  that  he  took  it  to 
save  trouble.     Upon  this  point  the  plaintiff  further  testified  that 
he  accepted  this  $20  as  a  compromise  only,  for  his  loss  of  rent 
of  the  addition'  to  that  time  ;  but  the  subsecLuent  testimony  on 
the  part  of  the  defendant,  and  which  the  plaintiff  did  not  deny, 
was  that  the  defendant  declined  to  pay  any  thing  whatever, 
claiming  that  the  agreement  permitted  what  was  done,  and  that 
the  plaintiff  had  no  right  under  it  to  the  addition  or  extension. 
The  plaintiff  threatened  a  lawsuit,  and  was  told  to  sue  away  ; 
and  the  defendant  arose  to  go.    The  plaintiff  then  said  he  would 
take  $20  and  settle  it,  and  the  defendant  paid  it  to  prevent  a  law- 
suit.   The  plaintiff  had  previously  stated  all  he  complained  of, 
and  which  was  of  the  hole  in  the  cellar,  the  timbers  under  the 
buUding,  and  the  addition.    On  receiving  the  $20  he  pledged 
Ms  honor  that  all  his  claim  was  settled,  and  he  would  not  sue. 
The  outline  of  the  case  here  given  is  from  the  plaintiff'' s  evi- 
dence, except  as  to  the  defense  of  accord  and  satisfaction,  and 
that  is  taken  from  the  whole  case.      Upon  such  testimony  I  am 
at  a  loss  to  discover  upon  what  ground  the  justice  arrived  at  his 
conclusion  that  the  plaintiff  was  entitled  to  the  damages  he 
awarded.    *  *  *    The  clear  weight  of  the  evidence  on  this  point 
being  as  I  have  stated,  I  do  not  understand  why  it  was  ignored 
by  the  justice.     The  parties  were  shown  to  have  met  respecting 
the  subject-matter  and  injuries  complained  of  in  this  action. 
There  can  be  no  doubt  that  the  defendant  disputed  the  claim  in 
good  faith,  and  after  the  parties  had  considered  the  matter  in 
dispute,  the  defendant  paid,  and  the  plaintiff  accepted  $20,  say- 
ing that  all  his  claim  was  then  settled.     In  no  view  that  I  have 
been  able  to  take  of  this  case  can  the  judgment  "of  the  justice  be 
sustained."     See  1  Wait's  Law  &  Pr.  1040,  1041. 

Payment  in  forged  bank  bills  is  a  nullity.  1  Wait' s  Law  &  Pr. 
411.  In  Baker  v.  Bonesteel,  2  Hilt.  397,  the  action  was  for  the  recov- 
ery of  goods  sold  to  the  defendant,  who  interposed  the  defense  of 
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payment.  The  plaintiff  proved  that  one  of  the  bills  so  paid  was 
a  counterfeit,  and  he  also  proved  that  this  bill  was  paid  by  the 
defendant.  The  defendant  was  sworn  in  his  own  behalf,  and 
testified  that  he  had  no  recollection  of  paying  for  the  goods 
with  this  bill.  The  justice  gave  judgment  for  the  defendant,  and 
the  plaintiff  appealed.  The  court,  upon  reversing  the  judgment, 
said:  "The  witness  Brant  testified  that  he  gave  the  identical 
bills  received  by  him  from  the  defendant  to  Marin,  the  clerk  of 
the  plaintiffs,  and  Marin  testified  that  the  bill  in  question  was 
one  of  those  he  so  received  from  Brant.  This  testimony  was 
uncontradicted,  and  there  were  no  circumstances  shown  which 
warranted  the  justice  in  disregarding  it.  The  evidence  of  Bliss 
left  no  doubt  as  to  the  bill  being  spurious  and  of  no  value.  It 
should  not,  therefore,  operate  as  a  payment  for  the  coal  shown 
to  have  been  sold  and  delivered  to  the  defendant.  The  finding 
of  the  justice  was  clearly  against  the'  evidence.  Judgment 
reversed." 

Where  the  plaintiff  swears  to  a  state  of  facts,  and  the  defend- 
ant swears  to  a  directly  contrary  state  of  facts,  and  the  defendant 
also  introduces  in  evidence  a  letter  which  was  written  by  the 
plaintiff  before  the  commencement  of  the  action,  and  such  letter 
flatly  contradicts  what  he  swears  to  on  the  trial,  the  jury  are 
bound  to  disregard  his  oath  and  to  find  in  favor  of  the  defend- 
ant, and  if  they  find  for  the  plaintiff,  the  appellate  court  will  set 
aside  the  verdict  and  judgment.     Boyd  v.  Oolt,  20  How.  384. 

In  Northrop  v.  Burrows,  10  Abb.  365,  the  action  was  brought 
against  the  defendant  as  a  director  of  a  plank-road  company, 
for  an  alleged  injury  by  removing  some  of  the  plaintiff's  wood 
from  the  limits  of  the  plank-road.  It  appeared  that  the  defend- 
ant removed  some  of  the  wood  out  of  the  road,  down  a  bank, 
and  that  some  of  it  fell  into  the  Delaware  river  ;  that  he  was  a 
director  of  the  company,  and  that  it  was  his  duty,  so  far  as  the 
road  was  concerned,  to  remove  obstructions  from  the  road ;  that 
he  was  also  overseer  of  the  highways  in  the  district  where  the 
wood  lay.  It  also  appeared  that  the  defendant  was  directed  by 
the  president  and  secretary  of  the  company,  to  remove  the  wood 
in  question  from  the  road ;  that  the  wood  lay  in  the  road  a  week 
or  two,  and  complaint  was  made  to  the  officers  of  the  road,  and 
that  the  plaintiff  was  then  informed  that  he  must  take  it  away, 
which  he  did  not  do,  and  that  about  ten  days  afterward  the 
defendant  removed  it ;  that  the  road  where  the  wood  lay  was  on 
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a  side  Mil  by  the  Delaware  river,  and  some  fifty  or  sixty  feet 
above  it ;  that  the  wood  lay  on  the  upper  side  of  the  road  ;  that 
some  of  the  witnesses  thought  two  teams  could  pass  by  it  safely 
on  the  road,  but  most  of  them  were  of  opinion  that  it  would  be 
unsafe  for  teams  to  attempt  to  pass  each  other  by  the  wood.     It 
was  also  shown  that  horses  were  afraid  of  it,  and  often  shied 
when  they  passed  it ;  that  no  reason  was  shown  why  the  plain- 
tiff left  the  wood  in  the  road  where  it  lay  ;  that  the  bank  was 
high  and  steep  on  the  upper  side  of  the  road  above  the  wood, 
and  that  the  defendant  put  the  wood  out  of  the  road  in  the  only 
place  he  coiild,  without  great  inconvenience,    unless  he    had 
drawn  it  up  or  down  the  road  some  sixty  or  seventy  rods.    On 
this  evidence,  the  justice  rendered  a  judgment    against   the 
defendant,  and  the  county  court  affirmed  it.    The  supreme  court 
reversed  both  judgments,  and  said  :    ' '  The  defendant  was  not 
bound  to  handle  the  wood  in  question  with  that  care,  or  deposit 
it  in  such  a  place  as  he  would  household  furniture.     The  plain- 
tiff did  not  regard  the  wood  as  of  sufficient  value  to  remove  it 
himself,  although  he  had  notice  to  do  so ;  and  it  would  be  unjust 
to  hold  that  the  defendant  should  have  carried  it  sixty  or  seventy 
rods  in  order  to  save  it  for  Kim.     *  *  *    Applying  this  law  to 
the  evidence  in  this  case,  the  conclusion  is  unavoidable,  that  the 
defendant  was  not  guilty  of  unnecessarily  or  wantonly  destroying 
the  plaintiff '  s  wood.    It  follows  that  the  judgment  of  the  county 
court  and  that  of  the  justice  should  be  reversed,  with  costs." 

c.  Third.  In  some  cases  it  is  evident  that  the  verdict  or  decision 
in  the  court  below  must  have  been  the  result  of  prejudice,  par- 
tiality or  passion,  and  in  those  case's  the  appellate  courts  correct 
the  error  by  reversing  the  judgment. 

In  Pearson  v.  Fiske,  2  HUt.  147,  the  rule  was  stated  thus : 
"An  appellate  court  will  not  assume  the  office  of  a  jury,  or  of  a 
referee,  and  weigh  the  testimony  with  the  view  of  ascertaining 
on  which  side  the  weight  of  the  probability  lies.  They  will 
reverse  for  the  want  of  evidence  ;  or,  where  the  finding  is  against 
evidence,  in  respect  to  which  there  is  no  contradiction  nor  con- 
flict, and  in  extreme  cases,  though  there  may  be  some  conflict  or 
contradiction  in  the  testimony,  they  wUl  set  aside  the  verdict, 
finding  or  report,  if,  after  full  and  careful  deliberation,  they  are 
convinced  that  it  must  have  been  induced  by  partiality,  preju- 
dice or  corruption,  or  was  the  result  of  an  obvious  and  palpable 
mistake."    Mar  sells  v.  Seaman,  21  Barb.  324,  end  of  opinion. 
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In  WestbrooTc  v.  Douglass,  31  Barb.  602,  604,  the  action  was 
against  a  constable  for  not  returning  an  execution.  The  plaintiff 
proved  facts  which  entitled  him  to  recover,  but  the  jury  rendered 
a  verdict  in  favor  of  the  defendant,  and  the  justice  rendered  a 
judgment  thereon,  which  was  affirmed  by  the  county  court.  The 
supreme  court  reversed  the  judgments  ;  and  the  court  said,  by 
Harris,  J.  :  "The  jury,  moved  by  their  sympathy  for  an  officer 
who  had  unfortunately  lost  an  execution  which  he  was  unable  to 
collect,  as  it  would  seem  from  the  evidence  in  the  case,  found  a 
verdict  entirely  against  the  evidence.  The  justice  of  course  had 
no  alternative  but  to  render  a  judgment  in  accordance  with  the 
verdict.  The  county  court  willing,  perhaps,  to  find  a  reason  for 
upholding  such  a  judgment,  has  relied  upon  the  general  and  well- 
settled  doctrine  that  in  such  a  proceeding,  jurisdiction  will  never 
be  presumed,  but  must  be  proved.  Upon  the  grounds  already 
stated,  I  think  it  must  be  inferred  that  such  jurisdiction  was  in 
fact  proved.  If  so,  the  judgment  was  contrary  to  law  and  the 
evidence  in  the  case,  and  should  be  reversed." 

d.  Fourth.  There  is  still  another  class  of  cases  in  which  appel- 
late courts  feel  bound  to  reverse  judgments  which  have  been 
founded  upon  a  total  disregard  of  unimpeached  evidence.  And 
many  of  the  cases  which  have  been  already  noticed  under  other 
preceding  heads  were  also  erroneous,  because  the  courts  below 
had  entirely  disregarded  evidence  which  stood  fair  and  conclusive 
before  the  court.  An  early  case  in  this  State  explains  and  enforces 
this  rule  in  a  most  satisfactory  manner.  In  Newton  v.  Pope,  1 
Cow.  109,  the  plaintiff  sued  to  recover  damages  for  negligence  in 
the  use  of  his  horses  by  the  defendant.  The  plaintiff  had  a  judg- 
ment, which  the  supreme  court  reversed,  and  thus  expressed  its 
views  :  "  The  plaintiff  is  not  entitled  to  recover,  unless  the  horse 
was  injured  through  unskillfulness,  negligence,  or  willful  mis- 
conduct of  the  defendant ;  and  it  is  incumbent  on  the  plaintiff 
to  prove  the  negligence  or  unskillfulness  charged.  The  defend- 
ant stands  at  least  upon  as  favorable  a  footing  as  a  bailee  for 
hire  ;  and  there  is  no  doubt  of  the  rule  in  such  a  case.  There  is 
no  evidence  of  negligence  or  unskillfulness  in  this  case,  even 
excluding  the  testimony  of  the  defendant' s  witness ;  and  admit- 
ting this  testimony,  the  evidence  of  ordinary  care  and  skill  is  con- 
clusive. The  justice  had  no  right  entirely,  and  arbitrarily,  to 
disregard  the  testimony  of  two  unimpeached  witnesses  on  the 
ground  'that  he  was  satisfied  that  they  were  biased  in  favor  of 
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the  defendant.'  There  Was  no  attempt  to  impeach  their  charac- 
ters. The  facts  sworn  to  by  them  were  not  contradicted  by  any 
other  witnesses,  either  directly  or  indirectly  ;  nor  was  there  any 
intrinsic  improbability  in  the  narration  given  by  them.  It  is 
diflBicnlt  to  establish  a  rule  which  shall  regulate  and  limit  the 
discretion  of  a  court  or  jury  in  the  degree  of  credit  to  be  given 
to  the  testimony  of  different  witnesses.  Much  must  depend  upon 
the  particular  circumstances  of  each  case.  But  there  is  no  diflS.- 
cnlty  in  saying  that  where  (as  in  this  case)  the  witness  is  unim- 
peached,  the  facts  sworn  to  by  him,  uncontradicted,  either  directly 
or  indirectly,  by  other  witnesses,  and  there  is  no  intrinsic  improb- 
ability in  the  relation  given  by  him,  neither  a  court  nor  jury  can, 
in  the  exercise  of  a  sound  discretion,  disregard  his  testimony. 
It  is  no  less  the  duty  of  a  court  than  of  a  jury  to  decide  accord- 
ing to  evidence.  But  it  is  mockery  to  talk  of  evidence,  if  it  is 
discretionary  with  the  tribunal  to  which  it  is  addressed,  to  dis- 
regard it  upon  vague  suggestion,  unsupported  by  proof  of  the 
bias  of  the  witness." 

This  case  was  cited  with  approbation  in  Dolsen  v.  Arnold,  10 
How.  528,  532,  where  it  was  held  that  the  evidence  of  even  a 
single  witness  could  not  be  arbitrarily  disregarded  where  his  tes- 
timony stands  fair,  and  is  uncontradicted,  and  there  is  no  reason 
shown  for  disregarding  it,  and  a  verdict  in  violation  of  the  rule 
was  set  aside. 

In  Jacks  v.  Darrin,  3  E.  D.  Smith,  559,  the  court,  upon  revers- 
ing a  justice's  judgment,  said:  "No  reasons  are  given  by  the 
justice  for  his  judgment,  but  it  would  seem,  from  the  statement 
made  by  him,  that  he  discredited  the  plaintiff's  witnesses.  The 
evidence  of  these  witnesses  was  direct,  unequivocal  and  consist- 
ent, and  when  such  is  the  fact  and  the  witnesses  stand  before  the 
court  unimpeached  and  uncontradicted,  it  is  the  duty  of  the 
court  or  of  a  jury  to  believe  them,  and  when  the  finding  of  a 
justice  or  of  a  jury  is  in  conflict  with  what  is  expressly  sworn 
to,  under  such  circumstances,  it  will  be  set  aside  as  against 
evidence." 

In  Dresser  v.  Van  Pelt,  1  Hilt.  316,  the  action  was  for  the 
recovery  of  an  account.  The  defense  was  the  statute  of  limita- 
tions, and  the  question  was,  whether  the  debt  had  been  renewed 
by  a  part  payment.  The  assignor  of  the  plaintiff  testified  that 
he  believed  that  the  defendant  had  paid  $5  within  six  years,,  but 
of  this  he  was  not  certain ;  that  he  was  positive  $5  had  been 
Vol.  IY.— 69 
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paid,  but  would  not  swear  positively  that  the  payment  was  within 
the  last  six  years.  The  defendant  swore  that  he  did  not,  within 
six  years,  pay  $5  to  the  assignor  of  the  bill  in  suit.  The  justice 
rendered  judgment  in  favor  of  the  plaintiff,  which  was  reversed 
on  appeal,  and  the  court  said :  "The  finding  of  the  justice,  there- 
fore, was  clearly  against  evidence.  The  assignor  merely  swore 
to  his  belief  or  impression.  He  did  not  strengthen  it  by  any  cir- 
cumstance that  could  guide  the  justice,  except  that  it  was  about 
the  time  when  the  defendant  and  the  plaintiff  dissolved  partner- 
ship, without  stating  when  they  dissolved.  It  was  not  a  conflict 
of  testimony  upon  which  the  finding  of  the  justice  would  be  con- 
clusive, but  of  imperfect  recollection  on  one  side,  and  of  positive 
recollection  on  the  other.  In  such  a  case  there  can  be  no  weigh- 
ing of  testimony.  The  belief  of  a  party  to  an  act  who  cannot 
swear  that  it  occurred  within  the  six  years  preceding  the  time  that 
he  is  examined  —  who  cannot  fix  it  or  swear  positively  that  it  took 
place  at  least  within  that  range  of  time,  amounts  to  nothing  when 
there  is  positive  evidence  that  it  did  not  occur  within  that  period. 
Presumptively,  the  claim  was  barred  by  the  statute,  and  it  was 
for  the  plaintiff  to  remove  that  presumption  by  showing  that  the 
defendant  had  made  a  payment  upon  it  within  six  years  before 
the  commencement  of  the  suit,  which  he  did  not  do.  The  defend- 
ant having  sworn  positively  that  it  was  not  made  within  that  time, 
and  the  plaintiff  offering  nothing  but  the  uncertain  impression 
of  the  assignor  against  the  positive  statement  of  the  defendant, 
upon  such  evidence  there  could  be  no  alternative  but  to  find  for 
the  defendant." 

Where  a  cause  of  action  is  made  out  solely  by  admissions,  the 
whole  admission  must  be  taken  together,  and  a  refusal  to  do  so 
vdll  be  sufficient  ground  for  reversing  a  judgment  in  favor  of  the 
plaintiff.  Per  ego  v.  Purdy,  1  Hilt.  269.  See  2  Wait's  Law  &  Pr. 
381-333.  But  it  has  been  held  that  a  verdict  in  favor  of  a  plaintiff 
is  final  upon  a  cLuestion  of  fact  in  a  case  in  which  the  plaintiff 
swears  one  way  and  the  defendant  the  opposite  way.  Justison  v. 
Crawford,  25  How.  465. 

If  a  plaintiff  proves  a  prima  facie  case,  and  the  defendant  does 
not  introdtice  any  evidence,  it  will  be  error  to  nonsuit  the  plaintiff, 
and  an  appeal  will  lie  to  correct  it.  Bab  cock  v.  Itaymorhd,2  Hilt. 
62.'  So,  where  the  uncontradicted  evidence  of  the  plaintiff  entitles 
him  to  a  verdict  for  substantial  damages,  and  the  jury  disregard 
the  evidence  and  find  a  verdict  for  a  mere  nominal  sum  of  six 
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cents,  the  verdict  will  be  set  aside.  RobMns  v.  Hudson  Biver 
R.  R.,  7  Bosw.  1 ;  OolUns  v.  Albany  &  Schenectady  R.  R.,12 
Barb.  492. 

In  relation  to  all  of  tbese  cases  in  whicli  the  finding  is  without 
any  evidence,  or  where  it  is  clearly  against  the  overwhelming 
force  of  the  evidence  given,  the  appellate  court  will  presume 
that  the  result  is  produced  by  some  erroneous  view  of  the  law 
applicable  to  such  a  case. 

This  presumption  is  more  natural  than  that  which  presupposes 
corruption,  or  a  willful  violation  of  oflS.cial  duty  and  of  the  juror's 
oath. 

That  a  jury  may  err  in  their  application  of  the  law  to  estab- 
lished facts  is  a  matter  of  frequent  occurrence,  while  a  criminal 
disregard  of  duty,  or  of  the  obligations  of  an  oath,  are  compara- 
tively rare,  and  therefore  the  courts  wUl  incline  to  the  view  that 
the  jury  erred  in  their  application  of  the  law  to  that  particular 
case.  The  numerous  cases  that  have  been  cited  are  ample  illus- 
trations of  the  application  of  this  presumption  by  the  courts,  as 
well  as  conclusive  evidence  that  the  courts  wiU  reverse  judgments 
founded  upon  any  such  erroneous  view  of  the  entire  case.  See 
Fish  V.  Skui,  21  Barb.  333,  385,  end  of  opinion  ;  and  Goldsmith 
V.  Oiermier,  3  E.  D.  Smith,  122 ;  Fettritch  v.  Dickenson,  22  How. 
249 ;  Lansing  v.  Stone,  37  Barb.  15,  22 ;  Marston  v.  Yultee,  8  Bosw. 
129.  As  to  what  are  questions  of  fact,  see  ante,  Yol.  3, 172-175 ; 
2  Wait's  Law  &  Pr.  627-630.  The  settled  rule  now  is,  that  an 
appellate  court  wUl  not  set  aside  the  verdict  of  a  jury  merely 
because  the  court  would,  upon  the  same  evidence,  have  arrived 
at  a  conclusion  different  from  that  of  the  jury.  Fleming  v. 
Bmith,  44  Barb.  554,  658  ;  Burnham  v.  Butler,  31  N.  Y.  (4  Tiff.) 
480;  Wright  v.  Maseras,  56  Barb.  521. 

Section  9.  Reversal  upon  questions  of  law.  The  cases  in  which 
relief  is  sought  from  judgments  rendered  by  default,  or  against 
evidence,  or  for  errors  in  fact,  having  been  suflaciently  noticed 
aheady,  it  will  now  be  proper  to  notice  those  cases  in  which  a 
reversal  is  sought  on  account  of  some  legal  error  committed  by 
the  court  below.  The  principal  part  of  the  appeals  which  are 
brought  are  founded  upon  some  alleged  error  in  the  proceedings 
in  the  lower  court.  Such  errors  may  occur  in  any  stage  of  the 
proceedings  from  the  commencement  of  an  action  untU  its  final 
termination  in  a  judgment.  To  enumerate  all  the  instances  in 
which  it  has  been  held  that  an  error  has  been  committed  would 
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be  to  cite  all  the  cases  upon  the  subject,  which  is  not  the  object  of 
this  article.  It  will  be  proper,  however,  to  point  out  some  of  the 
classes  of  cases  in  which  such  errors  occur. 

To  commence  with  the  proceedings  in  an  action  is  a  conven- 
ient point  to  start  from.     If  the  justice  has  no  jurisdiction  of 
the  subject-matter  of  the  action,  or  if  he  does  not  acquire  juris- 
diction over  the  person  of  the  defendant,  this  will  be  a  ground 
of  error.     The  place  where  an  action  must  be  brought  is  some- 
times limited,  and  the  law  must  be  complied  with  in  this  respect- 
Sometimes  the  justice  is  disqualified  by  reason  of  relationship, 
or  of   some  other  personal    disqualification.      So,   again,  the 
process  which  has  been  issued  may  not  be  regular  or  valid,  on 
account  of  the  want  of  affidavits,  bonds,  or  other  proofs  or  secu- 
rities ;  and  if  these  are  sufficient,  the  process  may  not  be  sufficient 
or  proper  in  form  or  kind.     The  service  of  process  may  be  irreg- 
ular or  defective.    Errors  may  also  occur  in  the  disposition  of 
questions  relating  to  the  pleadings,  or  to  an  adjournment.    And 
what  is  stUl  more  common,  there  may  be  errors  committed  on  the 
trial  of  a  cause,  such  as  admitting  improper  evidence,  rejecting 
proper  evidence  {Potter  v.  Bissell,  3  Lans.  205),  excluding  or 
receiving  witnesses,  improperly  granting  or  refusing  a  nonsuit, 
charging  a   jury,   receiving    verdicts,   or  entering  judgments, 
and  the  like.    In  all  of  the  foregoing  proceedings,  and  in  many 
others  not  mentioned,  there   may  be  errors  which  may  be  a 
good  ground  of  appeal.    And  all  these  questions  are  outside  of 
other  questions  which  arise  as  to  the  right  of  the  plaintiff  to 
recover,  upon  the  law  applicable  to  the  case,  or  whether  a  judg- 
ment in  favor  of  the  defendant  can  be  sustained  when  all  the 
facts  in  the  case  are  duly  considered.     And  whenever  it  appears 
from  the  record  that  any  material  error  has  been  committed  in 
the  proceedings  in  the  court  below,  either  by  the  justice  or  by  a 
jury,  the  general  rule  is,  that  such  error  may  be  corrected  on  an 
appeal. 

For  an  illustration  of  the  cases  in  which  the  proceedings  are 
regular  and  valid,  or  irregular  and  erroneous,  the  student  may 
examine  each  of  the  classes  of  cases  which  have  been  pointed 
out,  such  as  process,  pleadings,  evidence,  trials,  judgments,  etc. 

And  whenever  the  appellate  court  can  clearly  see,  from  the 
whole  record,  that  the  judgment  appealed  from  is  against  law 
and  the  evidence,  or  in  other  words  is  unjust,  because  against 
the  clear  merits  of  the  case,  the  judgment  will  be  reversed.    The 
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right  of  a  person  to  use  Ms  land  as  he  pleases,  for  all  usual  pur- 
poses, is  unlimited  and  unqualified,  up  to  the  point  where  the 
particular  use  becomes  a  nuisance.  And,  if  the  owner  of  land, 
who  also  owns  sheep  having  an  infectious  disease,  turns  the  sheep 
into  his  own  lots,  and  the  sheep  of  the  adjoining  land  owner 
become  thereby  infected,  this  will  not  give  a  right  of  action  ;  and 
a  recovery  founded  upon  such  facts  will  be  reversed  as  a  judg- 
meijt  against  law.    Fisher  v.  Olark,  41  Barb.  329. 

Section  10.  Objections  first  taken  on  the  argument.  It  is  a 
general  rule  that  a  party  must  take  such  objections  below,  as  he 
wishes  to  rely  upon,  if  he  appears  in  the  action,  or  participates 
in  the  proceedings.  This  rule  is  a  most  important  one  in  its  con- 
seq^uences,  and  it  is  very  uniformly  enforced  in  practice.  A  few 
cases  will  suffice  to  illustrate  the  practice. 

If  a  party  wishes  to  take  any  ©bjections  to  process,  either  as  to 
the  mode  of  issuing  or  service,  he  must  raise  the  proper  objection, 
at  the  first  oportunity. 

If  process  is  defective  either  in  form  or  in  substance,  and  the 
defendant  wishes  to  object  to  it,  he  must  do  so  before  joining 
issue ;  and  if  he  fails  to  do  this  in  the  court  below,  he  cannot 
raise  the  objection  upon  an  appeal.    2  Wait's  Law  &  Pr.  19. 

If  a  demurrer  is  sustained  when  it  has  been  interposed  notwith- 
standing the  legal  sufficiency  of  the  pleading  demurred  to,  the 
injured  party  may  redress  the  wrong  by  an  appeal.  But  he 
must  abide  by  his  pleading,  and  refuse  to  amend  it ;  or  he  will 
waive  the  right  to  insist  upon  the  point  upon  an  appeal.  Id. 
333,  334. 

If  a  complaint  is  defective  the  objection  must  be  made  in  the 
court  below,  and  if  the  defendant  fails  to  do  this  he  -cannot 
reverse  the  judgment  for  the  insufficiency  of  the  complaint,  pro- 
vided a  good  cause  of  action  was  proved  by  legal  evidence. 
Stafford  v.  Williams  4  Denio,  182,  184  ;  Hall  v.  McEecTinie,  22 
Barb.  244. 

There  are  numerous  cases,  as  we  shall  soon  see,  where  a  party 
may  raise  objections,  even  though  he  did  not  appear  and  object. 
But  there  are  some  objections  which  must  be  taken  below,  or 
they  cannot  be  raised  upon  an  appeal.  A  party  who  does  not 
appear  and  object  to  the  competency  of  a  juror  on  account  of  hie 
want  of  a  property  qualification  will  lose  the  right.  ClarTc  v. 
Tan  Yraricken,  20  Barb.  278 ;  Eggleston  v.  Smiley,  17  Johns. 
133.    When  both  parties  appear  in  the  court  below,  an  objection 
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on  the  ground  of  nonjoinder  or  misjoinder  of  parties  must  be 
made  there,  or  the  question  will  not  be  entertained  on  an  appeal. 
TibUts  V.  Percy,  24  Barb.  39  ;  Avogacl/ro  v.  Bull,  4  E.  D.  Smith, 
384  ;  2  Wait's  Law  &  Pr.  276,  282,  284,  286. 

The  cases  in  which  objections  may  and  must  be  taken  on  trial, 
and  the  mode  in  which  it  is  to  be  done,  have  been  quite  fuUy 
noticed.     Id.  586,  631-637. 

Where  it  is  evident  from  the  return  that  the  parties  assumed 
the  existence  of  facts  which  were  material  to  the  case,  and 
neither  party  in  any  manner  raises  an  objection.to  the  want  of 
proof  of  the  existence  of  such  facts,  this  assumption  will  pre- 
clude any  question  from  being  made  upon  appeal  as  to  the  defect. 
Paige  v.  FazacTcerly,  36  Barb.  392,  where  several  cases  are  cited ; 
Smith  v.  Hill,  22  id.  656 ;  Austin  v.  Burns,  16  Barb.  643 ;  Jencks 
V.  Smith,  1  N.  Y.  (1  Comst.)  90  ^  Qelhaar  v.  Boss,  1  Hilt.  117. 

If  it  is  intended  to  raise  a  question  as  to  the  manner  in  which 
a  fact  is  proved,  this  must  be  done  in  the  court  below,  or  the 
right  of  the  objection  will  be  lost.  If  there  is  a  formal  defect  in 
the  proof  of  the  issuing  of  letters  of  administration,  which  form 
apart  of  the  plaintiffs  proofs,  the  objection  must  be  taken  in 
the  court  below  to  render  it  available.  Donohue  v.  Henry,  4  E. 
D.  Smith,  162.  In  an  action  for  fraud  in  the  sale  of  a  chattel, 
where  the  evidence  did  not  show  any  thing  more  against  the 
defendant  than  that  he  remained  silent  at  the  time  of  the  sale  in 
relation  to  the  alleged  defects ;  and  where  no  objection  was  taken 
as  to  the  defect  in  the  proofs,  either  by  a  motion  for  a  nonsuit  or 
otherwise,  the  right  to  object  to  any  defect  in  the  proofs  wiU  be 
waived.  McDonald  v.  Christie,  42  Barb.  36.  See  Mheridge  v. 
Ladd,  44  id.  69 ;  Cooper  v.  Bean,.5  Lans.  318  ;  Pollen  v.  LeBoy, 
10  Bosw.  38,  40  ;  Commercial  BanTc  of  Rochester  v.  Shuart,  46  i 
Barb.  371. 

So,  an  objection  to  evidence,  on  the  ground  that  it  is  incompe- 
tent and  inadmissible,  must  be  made  in  the  court  below,  and  if  : 
it  is  not,  the  objection  cannot  be  made  for  the  first  time  on  the  i 
appeal.  Rouillier  v.  WernicTii,  3  E.  D.  Smith,  310.  So,  where  ' 
a  sealed  instrument  which  has  a  subscribing  witness  is  proved  in 
the  court  below  without  producing  the  subscribing  witness,  and  i 
without  objection,  the  objection  cannot  be  taken  upon  the  appeal-  » 
Ranney  v.  Gwynne,  id.  59.  So  an  objection  as  to  the  compe-  3 
tency  of  a  witness  must  be  taken  below  to  be  available.  Fenn  \ 
V.  Timpson,  4  id.  276,  278.     There  are  cases  in  which  the  defend-      \ 
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ant  may  raise  objections  for  the  first  time  upon  an  appeal  if  he 
did  not  appear  in  the  action  below.     2  Wait's  Law  &  Pr.  635. 

So,  he  may,  in  some  cases,  raise  an  objection  on  appeal, 
although  it  was  not  taken  below,  where  it  is  clear  that  the  objec- 
tion could  not  have  been  obviated  if  taken  in  the  court  below.  Id. 
635 ;  ante,  230,  231.  But  the  correct  and  the  safe  practice  always 
is  to  take  the  proper  objection  at  the  earliest  opportunity,  and 
to  state  it  so  clearly  as  not  to  be  misunderstood  by  the  court 
below,  or  by  the  opposite  party,  and  so  as  to  be  certain  that  it 
will  be  sufficient  to  be  available  on  the  appeal. 

Section  11.  Reversal  for  want  of  evidence.  The  cases  relating 
to  this  subject  have  been  so  fully  noticed  while  treating  of  reversals 
upon  questions  of  fact,  that  little  need  be  added  here. 

Where  the  plaintiff  fails  to  make  out  a  case  against  a  defendant 
who  does  not  appear  at  the  trial,  the  judgment  wiU  be  reversed 
in  the  same  manner  as  though  he  had  appeared  and  objected 
that  the  evidence  given  did  not  make  a  case.  Armstrong  v. 
Bmith,  44  Barb.  120. 

Section  13.  Admitting  illegal  or  incompetent  evidence.  One 
of  the  most  common  grounds  of  appeal  is  that  illegal  or  incom- 
petent evidence  was  admitted  by  the  court  below.  And  where 
it  is  clear  that  such  evidence  was  admitted  under  objection,  and 
that  it  affected  the  result  of  the  action  to  the  detriment  of  the 
appellant,  the  judgment  wUl  be  reversed.  To  determine  what 
evidence  is  admissible  and  what  inadmissible  it  will  be  necessary 
to  consult  the  various  works  upon  evidence,  as  well  as  the 
digests  and  reported  cases.  The  subject  of  evidence  has  received 
a  due  share  of  consideration  in  2  Wait's  Law  &  Pr.  362  to  545 ; 
and  633  to  636. 

It  has  been  held  in  a  few  cases  that  the  admission  of  illegal  or 
incompetent  evidence  would  not  be  a  ground  of  reversal  in  those 
cases  in  which  there  was  abundant  legal  evidence  in  the  case  to 
warrant  the  finding.  lb.  633,  634.  These  cases,  however,  are 
against  the  clear  and  decided  weight  of  authority,  and  besides 
they  are  overruled  by  cases  decided  by  the  court  of  appeals. 

It  wiU  not  be  of  any  avail  to  urge  that  the  case  contains  abun- 
dant evidence  to  sustain  the  finding,  independently  of  the  illegal 
or  incompetent  evidence,  when  the  latter  bears  upon  the  material 
issues  to  be  decided,  and  such  evidence  may  have  had  some 
influence  upon  the  decision  of  the  jury  or  the  justice.  Williams 
V.  Fitch,  18  N.  Y.  (4  Smith)  646,  552 ;  Worrall  v.  Parmelee,  1  N, 


552   APPEALS  TO  THE  COUNTY  COURTS,  ETC. 

Excluding  legal  and  competent  evidence. 

Y.  (1  Comst.)  519;  Weber  v.  Kingsland,  8  Bosw.  417,  443; 
Main  y.  Eagle,  1  E.  D.  Smith,  619,  621 ;  Hahn  v.  Van  Doren, 
id.  411  ;  McAllister  v.  Sexton,  4  id.  41,  45  ;  Belden  v.  Nicolay, 
id.  14,  17  ;  AntJioine  y.  Goit,  2  Ball,  40. 

In  a  justice's  court  the  admission  of  illegal  or  incompetent 
evidence  will  not  be  cured  by  a  subsequent  direction  by  the  jus- 
tice to  the  jury  to  disregard  it.  Penfleld  t.  Carpender,  13  Johns. 
350  ;  Irvine  v.  CooJc,  15  id.  239  ;  Tuttle  r.  Hunt,  2  Cow.  436. 

Where  the  defendant  does  not  appear  at  the  trial,  his  absence 
is  no  waiver  of  his  right  to  insist  that  the  plaintiff  shall  prove 
his  case  by  legal  and  competent  evidence ;  and  if  the  evidence 
given  is  illegal  and  incompetent,  or  if  any  material  portion  of  it  is 
of  that  character,  the  judgment  will  be  reversed  upon  an  appeal. 
Armstrong  v.  Smith,  44  Barb.  120 ;  PerMns  v.  Stebbins,  29  id. 
523  ;  Warnick  v.  Orane,  4  Denio,  460 ;  Squier  v.  Oould,  14 
Wend.  159 ;  Northrup  v.  Jackson,  13  id.  85  ;  Davidson  v. 
HutcMns,  1  Hilt.  123  ;  Finch  v.  McDowall,  7  Cow.  537  ;  McNutt 
V.  Johnson,  7  Johns.  18. 

A  mere  ruling  in  favor  of  admitting  illegal  evidence  will  do 
no  harm  if  no  evidence  is  given  under  the  decision.  Howland 
V.  WilleUs,  9  N.  Y.  (5  Seld.)  170  ;  5  Sandf.  219 ;  Vallance  v. 
King,  3  Barb.  548. 

Section  13.  Excluding  legal  and  competent  evidence.  The 
rejection  of  evidence  by  the  court  below  is  a  frequent  ground  of 
appeal,  and  when  the  complaint  is  well  founded  it  is  a  sufficient 
ground  of  reversal  on  an  appeal  by  the  injured  party.  Potter 
V.  Bissell,  3  Lans.  205.  It  is  a  general  rule  that  every  party  has 
a  right  to  introduce  such  legal  and  competent  evidence  as  he 
desires.  There  are  some  instances  in  which  the  court  may  limit 
the  number  of  witnesses  upon  mere  collateral  matters.  Ante, 
Vol.  3,  125,  126  ;  2  Wait's  Law  &  Pr.  607.  But,  with  this 
exception,  it  is  clear  that  legal  and  competent  evidence,  when 
properly  and  seasonably  offered,  cannot  be  rejected  without 
committing  an  error  which  wiU  be  sufficient  to  reverse  a  judg- 
ment rendered  against  the  party  offering  to  introduce  the  evi- 
dence. 

But  before  bringing  an  appeal,  it  will  be  well  to  ascertain 
whether  the  rejected  evidence  was  competent  and  legal  in  itself, 
and  that  it  was  offered  at  a  proper  time  and  in  a  proper  manner. 
The  appellant  should  be  certain  that  the  rejected  evidence  was 
the  best  evidence  (2  Wait's  Law  &  Pr.  397) ;  that  it  was  relevant 
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(lb.  415) ;  that  if  it  was  hearsay  (lb.  389),  or  a  mere  matter  of 
opinion  (lb.  488),  it  was  of  that  character  which  the  law  allows 
as  evidence.  And  when  it  is  settled  that  the  rejected  evidence 
was  clearly  admissible,  that  it  bore  upon  material  issues,  that  it 
was  duly  and  properly  oflfered,  and  that  the  party  appealing 
was  injured  by  such  rejection,  the  appeal  may  be  safely  brought. 
But  if  it  appears  that  the  evidence  was  not  relevant  or  material 
at  the  time  it  was  offered,  the  exclusion  of  the  evidence  will  not 
be  error.  Heroy  v.  Kerr,  8  Bosw.  194  ;  Van  Amringe  v.  Bur- 
nett, id.  358.  When  the  court  below  rejects  legal  and  compe- 
tent evidence,  and  the  result  is  to  prevent  the  plaintiff  from 
recovering  any  judgment,  when  he  would  have  been  entitled  to 
recover  upon  the  introduction  of  such  rejected  evidence,  the  right 
to  reverse  the  judgment  is  so  clear  that  no  one  will  dispute  it. 
But  it  is  not  necessary  that  the  effect  of  the  rejection  should  be 
to  deprive  the  plaintiff  of  any  judgment  in  his  favor,  for  if  com- 
petent and  legal  evidence  is  rejected  and  the  result  is  to  diminish 
the  plaintiff's  recovery,  he  may  reverse  such  judgment  so  as  to 
enable  him  to  recover  the  entire  amount  that  may  be  due  to  him. 
Bissell  V.  Marshall,  6  Johns.  100  ;  ante,  373. 

The  party  who  desires  to  introduce  evidence  usually  does  so 
by  putting  proper  questions  to  his  witness  when  the  evidence 
offered  is  oral  evidence.  If  such  questions  are  objected  to, 
and  the  objections  sustained,  and  the  evidence  excluded,  the 
question  will  be  properly  presented.  It  is  sometimes  the  case 
that  a  party  proposes  to  prove  a  given  state  of  facts,  and  the 
ruling  is  taking  upon  this  offer.  Such  a  ruling  is  sufficient  to 
reserve  the  right  of  the  party  making  the  offer. 

Where  the  evidence  is  in  writing,  it  will  be  sufficient  to  prove 
the  execution  of  the  paper,  and  then  to  offer  to  read  it  in  evi- 
dence ;  and  if  it  is  excluded  the  decision  may  be  reviewed  upon 
an  appeal. 

Section  14.  Payment  of  judgment  below.  The  payment  of  the 
judgment  in  the  court  below  does  not  prevent  the  party  paying 
it  from  bringing  on  an  appeal  thereon,  nor  does  a  subsequent 
payment  supersede  an  appeal  already  brought.  Olark  v. 
Ostrander,  1  Cow.,  437. 

Under  the  system  of  practice  introduced  by  the  Revised  Stat- 
utes, no  amendment  of  the  pleadings  was  allowed  in  the  com- 
mon pleas,  but  the  cause  was  tried  upon  the  issues  made  in  the 
justice's  court ;  and  under  that  practice,  if  a  judgment  was  set- 
ToL.  lY.— 70 
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tied  before  an  appeal  was  brought,  but  the  defendant  brought 
an  appeal  notwithstanding  such  settlement,  the  remedy  of  the 
plaintiff  was  to  move  for  a  dismissal  of  the  appeal,  and  not  to 
interpose  an  answer  setting  up  the  mattev  puis  darrein  continu- 
ance.   SohencTc  v.  Lincoln,  17  Wend.  506. 

If  the  justice's  judgment  is  paid  during  the  pendency  of  the 
appeal,  but  without  paying  the  costs  of  the  appeal,  the  appellant 
must  procure  an  order  staying  the  respondent's  proceedings 
before  a  judgment  of  affirmance  is  taken  by  default.  Adams  v. 
Kearney,  2  B.  D.  Smith,  42.  If  this  is  not  done,  the  respondent 
may  take  a  judgment  of  affirmance  for  the  costs  of  the  appeal. 
lb.  But  since  the  amendment  of  the  Code,  which  allows  the 
pleadings  to  be  amended  in  those  actions  in  which  a  new  trial  is 
had,  there  is  no  reason  why  a  settlement  of  the  judgment  pend- 
ing the  appeal  may  not  be  set  up  by  way  of  answer  puis  darrein 
continuance. 

Section  15.  Intendments  by  appellate  court.  It  is  a  familiar 
rule  that  errors  must  be  made  to  appear  affirmatively  before  a 
judgment  wUl  be  reversed.  And  it  is  also  well  settled  that 
all  reasonable  intendments  will  be  indulged  in  favor  of  the 
judgment  of  the  inferior  court.  Where  a  judgment  is  ren- 
dered in  favor  of  a  plaintiff  upon  conflicting  evidence,  the 
appellate  court  wUl  assume,  in  respect  to  every  point  on  which 
the  testimony  was  conflicting,  that  the  justice  found  in  favor  of 
the  plaintiff'.  Dayton  v.  Rowland,  1  Daly,  446.  It  is  an  intend- 
ment of  law  that  a  verdict  settles  in  favor  of  the  prevailing  party 
every  question  of  fact  litigated  upon  the  trial.  Wolf  v.  Qoodr 
hue,  43  Barb.  400.  If  inferences-  are  to  be  indulged,  they  must 
be  in  support  of,  and  not  against,  proceedings  in  a  justice's 
court ;  and  where  a  party  seeks  to  reverse  a  judgment,  he  mast 
show  affirmatively  that  error  has  been  committed,  and  that  he 
has  been  prejudiced  thereby.  Martin  v.  Houghton,  45  Barb. 
258  ;  31  How.  82  ;  1  Abb.  N.  S.  339.  There  are  some  matters, 
however,  in  which  this  rule  does  not  prevail,  and  when  a  judg- 
ment of  an  inferior  court  is  brought  up  for  review,  the  record 
must  show  that  the  court  had  jurisdiction  of  the  subject-matter 
and  of  the  person  of  the  defendant.  2  Wait's  Law  &  Pr.  20, 
21.  When  jurisdiction  is  shown,  there  wUl  be  the  same  intend- 
ment as  to  regularity  that  is  indulged  in  relation  to  courts  of 
record.     lb.  21. 

When  the  return  is  silent  upon  the  subject,  the  appellate  court 
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will  intend,  in  support  of  the  judgment,  that  the 'justice  issued  a 
summons  in  proper  form,  and  that  it  was  delivered  to  a  proper 
constable  {Potter  y.  WMttaker,  27  How.  10) ;  that  the  justice 
waited  an  hour  for  the  defendant  on  the  return  day  of  the  pro- 
cess {Stafford  v.  Williams,  4  Denio,  182) ;  that  the  justice  also 
waited  one  hour  for  the  defendant  to  appear  on  the  adjourned 
day  {ClarTc  v.  Garrison,  3  Barb.  372) ;  that  the  justice  truly  and 
openly  stated  the  grounds  upon  which  he  refused  an  adjournment 
{Dedk&r  v.  Hassel,  26  How.  528) ;  that  the  witnesses  were  duly 
sworn  on  the  trial,  or  that  an  oath  was  waived  {House  v.  Low,  2 
Johns.  378) ;  that  a  general  objection  to  evidence  was  properly 
overruled,  where  the  grounds  of  objection  are  not  properly  stated, 
and  the  court  can  see  that  a  proper  objection  might  have  been 
taken  {Bellows  v.  Sackett,  15  Barb.  96) ;  that  a  cause  was  prop- 
erly submitted  to  the  court  before  judgment  was  rendered  {Peters 
V.  Biossy,  3  E.  D.  Smith,  115) ;  that  a  judgment  was  rendered 
upon  a  verdict  upon  the  day  of  its  rendition,  when  the  case  might 
have  occupied  two  days  for  the  trial,  as  where  it  appeared  that 
the  trial  commenced  on  the  11th  day  of  a  certain  month,  and  the 
judgment  was  rendered  on  the  12th  {Beattie  v.  Qua,  15  Barb. 
132) ;  that  the  plaintiff  was  present  in  court  when  a  verdict  was 
rendered  in  his  favor  {Baum  v.  Tarpenny,  3  HiU,  75 ;  McEachron 
v..  Bandies,  34  Barb.  301 ;  Warring  v.  Loomis,  4  id.  485) ;  that 
there  were  foreign  witnesses,  when  the  justice  allows  more  than 
|5  costs  of  the  action.     OaTcley  v.  Van  Horn,  21  Wend.  305 ; 
FulUr  V.  Wilcox,  19  id.  351. 

These  cases  which  have  been  cited  are  mere  illustrations  of  the 
general  principle,  that  regularity  of  proceeding  will  be_  pre- 
sumed when  it  may  properly  be  done,  and  where  jurisdiction  is 
shown.    For  other  illustrations,  see  ante,  431. 
Section  16.  Restitution.    It  has  been  already  seen,  ante,  553,  § 
i,   14,  that  a  voluntary  payment  of  a  justice's  judgment  would  not 
'    prevent  a  subsequent  appeal  from  it,  nor  supersede  an  appeal 
previously  brought.     So,  where  the  judgment  has  been  collected 
in  a  case  in  which  no  security  was  given  to  stay  execution,  or  m 
any  other  case  where  there  has  been  a  collection  of  the  judg- 
ment, the  appellant,  if  he  succeeds  in  reversing  such  judgment 
on  the  appeal,  is  entitled  to  a  restitution  of  the  amount  paid, 
with  interest  from  the  time  of  such  payment  or  coUection. 

Code,  §  369.  ,       .        „  ,, 

The  order  for  restitution  may  be  made  at  the  hearing  of  the 
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cause  or  afterward  ;  but  in  either  case  a  notice  of  six  days  is  nec- 
essary, lb.  If  the  order  is  made  before  the  judgment  is  entered, 
the  amount  may  be  included  in  the  judgment.  lb.  Where  it  can 
properly  be  done,  the  most  convenient  way  will  be  to  serve 
notice  of  application  for  the  order  at  the  time  of  serving  the 
notice  of  "argument ;  and  in  such  a  case  it  will  only  be  necessary 
to  change  the  notice  of  argument  by  adding  a  clause  containing 
a  notice  of  application  for  an  order  of  restitution,  and  a  refer- 
ence to  the  affidavits,  papers  or  records  upon  which  the  motion 
will  be  made.  If  affidavits  are  used,  copies  must  be  served  in 
the  usual  manner,  and  at  least  six  days  before  the  motion  is 
made.  Code,  §  369.  A  proper  form  for  an  entry  of  the  order  in 
the  judgment,  or  for  a  case  in  which  it  is  made  on  a  separate 
motion,  will  be  given  in  a  subsequent  place. 

Where  the  appellant  succeeds  on  the  appeal,  and  a  judgment 
of  reversal  is  entered  generally,  without  any  award  of  a  new  trial 
in  the  court  below,  the  statute  is  imperative  that  the  county  court 
shall  order  restitution  of  all  that  the  appellant  has  lost.  Estus 
V.  Baldwin,  9  How.  80  ;  Jacks  v.  Darrin,  1  Abb.  232.  ,  In  such 
a  case  there  will  not  be  a  complete  restitution  unless  the  appel- 
lant is  allowed  the  costs  of  defending  the  action  before  the  jus- 
tice, and  of  prosecuting  his  appeal  in  the  county  court.  lb. ; 
and  see  Code,  §  371,  as  to  the  costs  taxable  in  ordinary  cases. 
The  case  of  Jacks  v.  Darrin,  1  Abb.  232,  held  that  the  amount 
of  costs  paid  to  the  justice  by  the  appellant  at  the  time  of 
taking  his  appeal  could  not  be  taxed  in  the  judgment  of 
reversal  upon  the  appeal,  because  the  money  was  not  received 
by  the  respondent,  but  remained  with  the  justice.  But  the  stat- 
ute now  expressly  authorizes  the  taxation  of  the  money  so  paid, 
Code,  §  371  ;  and  that  case  is  of  no  authority  upon  this  point. 
The  language  of  the  statute  is,  that  "the  appellate  court  shall 
order  the  amount  paid  or  collected  to  be  restored,"  etc.,  and  the 
construction  of  this  language  is,  that  the  order  for  restitution 
must  be  made  by  the  court,  and  not  entered  as  of  course  by  the 
clerk.  And  the  courts  have  adopted  this  construction  in  those 
cases  in  which  the  question  was  presented.  Jacks  v.  Darrin,  1 
Abb.  232  ;  Kennedy  v.  O'Brien,  2  E.  D.  Smith,  41.  If  the  return 
of  the  justice  shows  that  the  judgment  has  been  paid,  this  will 
be  sufficient  proof  of  the  fact,  and  the  appellate  court  wUl  order 
restitution  as  a  part  of  the  judgment,  which  may  be  collected  by 
execution  in  the  usual  manner,  with  costs.    lb. ;   Sheridan  v. 
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Mann,  5  How.  201 ;  S.  C,  3  Code  R.  213.  So,  where  it  appears 
jfrom  a  transcript  of  the  docket  of  the  justice  that  the  judgment 
has  been  paid,  the  appellate  court,  upon  a  reversal  of  the 
.  judgment,  will  order  restitution.  ITunt  r.  Westervelt,  4  E.  D. 
Smith,  225. 

When  no  application  for  restitution  is  made  at  the  hearing, 
and  no  order  is  then  made,  it  wiU  be  necessary  to  make  a  subse- 
quent application,  by  way  of  motion,  upon  due  notice. 

The  affidavits  for  such  a  motion  must  set  out  the  necessary 
facts  to  show  that  the  party  is  entitled  to  the  relief  sought.  The 
justice's  return,  and  the  judgment  roll,  will  always  be  available 
as  a  part  of  the  moving  papers,  and  they  will  usually  be  indis- 
pensable as  the  best  evidence  of  the  proceedings  in  the  court 
below,  and  in  the  county  court. 

The  fact  of  the  payment  or  collection  of  the  judgment  may  be 
made  by  affidavit,  or  by  a  certified  copy  of  the  docket  of  the 
justice,  or  of  the  county  court,  where  that  shows  the  fact  of 
payment  or  collection. 

The  principal  facts  to  establish  in  such  a  case  will  be  to  show : 
1.  The  rendition  of  a  judgment  against  the  appellant  in  the 
court  below.  2.  The  payment  or  collection  thereof.  3.  That  an 
appeal  has  been  brought,  and  the  judgment  reversed,  without 
ordering  a  new  trial  in  the  court  below.  4.  The  amount  of  the 
various  payments,  with  the  interest  thereon. 

The  affidavits  ought  to  be  entitled  in  the  appellate  court,  and 
may  be  drawn  in  the  usual  form.  So  many  precedents  of  affida- 
vits having  been  given  already,  it  is  not  deemed  necessary  to  add 
to  the  number.  See  ante,  434,  for  general  outlines  of  a  form. 
Copies  of  all  affidavits  intended  to  be  used  must  be  served  at 
least  as  early  as  the  notice  of  motion,  and  at  least  six  days 
before  making  the  application.  But  when  any  of  the  moving 
papers  are  records,  as  in  the  case  of  the  return  or  judgment  roll, 
and  the  like,  no  copies  need  be  served. 

In  making  such  a  motion,  notice  to  the  opposite  party  is 
necessary,  and  therefore  the  motion  must  be  made  at  a  regular 
term  of  the  county  court,  and  not  at  chambers,  as  in  the  case  of 
applications  when  no  notice  is  necessary.  Ante,  433.  The 
notice  need  not  be  in  any  particular  form  if  it  states  facts  suffi- 
cient to  inform  the  opposite  party  of  the  application,  and  of  the 
papers  upon  which  the  motion  will  be  made. 
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Notice  of  application  for  restitution. 

FULTON  OOTTNTY   COURT. 

John  Doe,  respondent,  / 

agsl.  > 

Kichard  Roe,  appellant.  ( 

Sir — TaTie  notice  that  upon  affidavits,  with  copies  of  wMch 
you  are  herewith  served,  and  upon  the  justice's  return,  and  the 
judgment  roll  in  said  action,  a  motion  will  be  made  at  the  next 
term  of  this  court,  to  be  held  at  the  court-house,  in  Johnstown, 
on  the  day  of  ,  18    ,  for  a  rule  or  order  requiring  the 

said  John  Doe  to  make  restitution  of  the  money  paid  or  col- 
lected upon  said  judgment,  and  of  all  costs  or  fees  paid  to  such 
justice  on  taking  said  appeal,  with  the  costs  of  the  appeal,  or 
for  such  other  or  further  rule,  order  or  relief,  as  the  said  court 
may  deem  proper  to  grant,  with  the  costs  of  this  motion. 

Dated  Johnstown,  25,  18    . 

Yours,  etc., 

Horace  E.  Smith, 

To  A.  McFarlan,  Esq.,  AtVyfor  Appellani. 

Atfyfor  Respondent. 

Before  making  a  motion  for  restitution,  it  will  always  be 
proper  to  demand  the  amount  which  is  due  to  the  appellant.  If 
the  respondent  refuses  to  make  the  proper  restitution,  the  ap- 
pellate court  wUl  grant  the  costs  of  a  motion  for  restitution,  as  a 
matter  of  course.  But  if  no  such  demand  is  made,  the  court 
might  decline  to  impose  costs,  though  the  matter  would  be 
entirely  discretionary  with  the  court,  and  the  discretion  exer- 
cised according  to  the  circumstances  of  the  case.  At  the  proper 
time  the  motion  is  to  be  brought  to  argument,  and,  if  the  ap- 
pellant is  successful,  he  will  then  enter  a  proper  order  with  the 
clerk  of  the  appellate  court. 

Order  for  restitution. 

{Title  as  in  notice  of  motion.) 

At,  etc.,  on,  etc.,  as  in  the  form,  ante,  435. 

Upon  reading  and  filing  the  affidavits  of  the  respective  parties, 
and  upon  an  examination  of  the  justice's  return,  and  of  the 
judgment  roll  in  this  action,  and  after  hearing  Horace  E.  Smith, 
Esq.,  for  the  appellant,  and  Archibald  McFarlan,  Esq.,  for  the 
respondent,  it  is  ordered  that  the  respondent,  John  Doe.  restore 
to  the  appellant,  Richard  Roe,  the  sum  of  $150,  which  includes 
the  amount  of  the  judgment  collected  or  received  by  the  said 
John  Doe,  of  the  said  Richard  Roe,  with  interest  thereon  from 
the  day  of  ,  18    ,  as  \<^ell  as  the  sum  of  $5  for  costs 
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and  fees  paid  to  the  said  justice  on  taking  said  appeal,  and  also 
the  sum  of  $10  costs  of  this  motion,  making  in  all  the  sum  of 
$10  costs  of  this  motion,  making  in  all  the  sum  of  $165,  and  that 
an  execution  issue  to  collect  the  same. 

Upon  presenting  the  respondent  or  his  attorney  witli  a  certified 
copy  of  this  order,  the  money  will  usually  be  promptly  paid. 
But  if  it  is  not,  the  appellant  may  at  once  issue  an  execution  for 
the  collection  of  the  amount.  Such  an  execution  may  be  in  the 
usual  form  of  a  county  court  execution,  with  the  necessary 
changes  to  adapt  it  to  the  particular  case. 

After  the  argument  and  decision  of  a  cause  upon  the  merits, 
upon  an  appeal,  the  successful  party  usually  enters  up  a  proper 
judgment  thereon.  Various  forms  are  in  use,  but  it  is  not  essen- 
tial that  any  particular  form  be  followed  if  the  judgment  is  suffi- 
cient in  substance.  For  the  convenience  of  practitioners  a  few 
forms  will  be  given : 

Judgment  of  affirmance. 

PULTON  COtTNTT  COURT. 


John  Doe,  respondent, 

obgst. 
Richard  Roe,  appellant. 


At  a  term  of  the  Fulton  county  court,  held  at  the  court-house  in 
the  village  of  Johnstown,  on  the  last  Tuesday  of  ,  18    . 

Present  —  Hon.  John  Stewart,  county  judge,  presiding. 
The  above-entitled  action  having  been  duly  brought  into  this 
court  on  an  appeal  taken  by  the  appellant,  Richard  Roe,  from  a 
judgment  rendered  on  the  day  of  ,  18    ,  by  Richard 

Murray,  Esq.,  a  justice  of  the  peace  of  the  town  of  Johns- 
town, in  Fulton  county,  for  the  sum  of  $  damages  and 
costs,  in  favor  of  the  said  John  Doe  and  against  the  said  Richard 
Roe ;  f  and  the  said  cause  having  been  duly  brought  to  a  hear- 
ing, and  after  hearing  Horace  E.  Smith,  Esq.,  of  counsel  for  the 
appellant,  and  Archibald  McFarlan,  Esq.,  of  counsel  for  the 
respondent,  and  due  deliberation  having  been  had  thereon,  it  is 
now,  on  motion  of  Archibald  McFarlan,  ordered  and  adjudged, 
tkat  the  judgment  rendered  by  the  said  justice,  as  aforesaid,*  be 
and  the  same  is  hereby  in  all  things  affirmed,  that  the  said  John 
Doe  recover  of  the  said  Richard  Roe  the  amount  of  the  judg- 
ment in  the  court  below,  to  wit,  the  sum  of  $  ,  with  the 
interest  thereon  from  the  rendition  of  said  judgment,  amounting 
to  the  sum  of  $  ;  that  he  also  recover  tne  amount  of  his 
costs  and  charges  adjusted  at  $  ,  which  amount  in  the 
whole  to  the  sum  of  $  ,  and  that  he  have  an  execution 
thereon,  etc. 
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Judgment  of  reversal. 

{As  in  the  preceding  form  down  to  the  *,  and  then  proceed 
thus :)  be  and  tlie  same  is  hereby  in  all  things  reversed,  with 
costs,  and  it  is  further  ordered  and  adjudged,  that  an  execution 
issue,  etc. 

Reversal  in  part,  absolutely. 

{As  in  the  form  of  affirmance,  ante,  559,  down  to  the  *,  and 
then  proceed  thus  :)  be  and  the  same  is  hereby  reversed  as  to  the 
sum  of  $50,  and  for  the  residue  of  the  said  judgment,  to  wit,  for 
the  sum  of  |100,  the  said  judgment  is  affirmed  with  $10  costs  to 
the  appellant  (or  to  the  respondent),  and  it  is  further  ordered 
and  adjuded,  that  an  execution  issue,  etc. 

Reversal  in  part,  conditionally. 

{As  in  the  form  of  affirmance,  ante,  559,  down  to  the  words, 
"  duly  brought  to  a  hearing,''''  and  then  proceed  thus :)  and  the 
annexed  decision  of  this  court  thereon  having  been  made  and 
filed,  whereby  said  judgment  is  affirmed  in  case  the  plaintiff  con- 
sents to  reduce  the  recovery  for  damages  to  the  sum  of  $ 
as  by  the         day  of  ,  18&5,  and  the  plaintiff  having  con- 

sented to  such  reduction,  now,  on  motion  of  John  M.  Carroll, 
Esq.,  of  counsel  for  the  appellant,  it  is  ordered  and  adjudged, 
that  the  judgment  so  rendered  by  the  said  justice  be  and  the 
same  is  hereby  reversed  for  the  sum  of  $  ,  and  the  residue 

of  said  judgment,  to  wit,  for  the  sum  of  $  ,  is  hereby 

affirmed,  with  $  costs  ;  and  it  is  further  ordered,  that  an 

execution  issue,  etc. 

In  making  up  the  judgment  roll  in  this  last  case,  it  will  be 
proper,  if  not  necessary,  to  incorporate  a  copy  of  the  order  of 
modification,  ante,  and  of  the  consent  of  the  plaintiff,  ante. 

Judgment  of  reversal,  with  restitution,  etc. 

{As  in  the  form  of  affirmance,  ante,  559,  down  to  the  *,  and 
then  proceed  thus :)  be  and  the  same  is  hereby  in  all  things 
reversed.  And  it  appearing  to  the  court  that,  notwithstanding 
the  appeal  herein,  the  respondent  executed  and  collected  the 
amount  of  the  judgment  of  the  court  below,  with  costs,  consta- 
ble's  fees,  etc.,  to  wit,  the  sum  of  $  ,  it  is  therefore  further 
ordered  and  adjudged,  that  the  respondent  make  restitution,  by 
paying  to  the  said  appellant  or  his  attorney,  within  days 
after  the  service  of  this  judgment  upon  him  or  his  attorney,  the 
said  sum  of  $  ,  with  interest  from  the  day  of  , 
1865,  the  date  of  said  collection  by  the  said  respondent.  And 
It  IS  further  ordered  and  adjudged,  that  the  appellant  recover 

J  iu  x°®*^  °^  *^^^  appeal,  amounting  in  the  whole  to  $  , 

and  that  an  execution  issue,  etc. 
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Judgment  on  dismiasal  of  appeal  —  Judgments  where  new  trial  is  had  in  county  court. 

In  tlie  form  of  judgment  just  given,  the  order  for  restitution 
forms  a  part  of  the  judgment  itself,  as  it  properly  may  where 
the  order  for  restitution  is  made  on  the  hearing  of  the  appeal. 
But  if  the  application  for  restitution  is  not  made  until  after 
bringing  on  the  appeal,  a  motion  will  be  necessary  ;  and  upon 
proper  proofs  an  order  of  restitution  will  be  made,  as  in  the 
form,  ante,  558. 

Judgment  on  dismissal  of  appeal. 

{As  in  the  judgment  of  affirmance,  ante,  559  down  to  the 
inords  '■'•now  on  motion  of  Archibald  McFarlan,^''  and  then 
proceed  thus ;)  it  is  ordered  and  adjudged  that  said  appeal  be 
dismissed,  with  $  costs  to  the  respondent,  and   that  an 

execution  issue,  etc. 

Section  17.  Judgments  where  a  new  trial  is  had  in  the  county 
court.  The  forms  of  judgments  already  given  relate  to  cases  in 
which  the  appeal  was  heard  and  decided  upon  the  facts  appear- 
ing upon  the  face  of  the  justice's  return.  But,  since  there  must 
be  judgments  in  cases  which  are  retried  in  the  county  court  by 
a  jury,  it  is  necessary  to  give  the  proper  forms  of  judgments  in 
such  cases. 

Judgment  far  plaintiff  on  verdict. 

[As  in  affirmance,  ante,  559,  down  to  f,  and  then  proceed 
this :)  and  the  said  justice  having  made  and  filed  his  return  to 
said  appeal,  and  having  returned  the  process,  proof  of  service 
thereof,  and  the  pleadings  in  the  said  action,  etc.,  and  the  said 
action  being  duly  pending  in  this  court,  the  issue  joined  between 
the  parties  having  been  duly  brought  on  for  trial  therein,  before 
the  Hon.  Mclntyre  Eraser,  county  judge  of  Fulton  county,  and 
a  jury  of  said  county,  at  the  term  of  this  court  held  at  the  court- 
house in  the  village  of  Johnstown  on  the  day  of  , 
18  ,  and  the  issues  having  been  tried,  and  a  verdict  for  %  the 
plaintiff  for  the  sum  of  $  having  been  duly  rendered  on  the 
day  of  ,  18  ,  and  his  costs  having  been  adjusted  at 
%  ,  now,  on  motion  of  Alva  H.  Tremain,  Esq.,  attorney  for 
the  plaintiff,  it  is  adjudged  that  the  said  plaintiff  recover  of  the 
said  defendant  $  _,  so  found  by  the  jury,  with  $  costs ; 
and  that  an  execution  issue,  etc. 

Judgment  for  defendant  on  verdict. 

{As  in  the  last  form,  down  to  the  %,  and  then  proceed  thus :) 

the  defendant  having  been  duly  rendered,  and  his  costs  having 

been  adiusted  at  $  ,  now,  on  motion  of  Richard  H.  Rosa, 

Esq.,  it  is  adjudged  that  the  defendant  have  judgment  against 
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Judgment  where  respondent  did  not  make  offer  to  correct  judgment — Judgment  roll, 

the  plaintiff,  upon  the  issues  in  this  action,  for  the  sum  of  $        , 
and  that  an  execution  issue,  etc. 

Judgment  where  respondent  did  not  make  offer  to  correct 

judgment. 

(As  in  judgment  of  affirmance,  ante,  559,  down  to  the  \,  and 
then  state,  as  in  the  judfgment for  plaintiff  on  verdict,  ante,  561, 
down  to  the  %,  obnd  then  proceed  thus  :)  the  plaintiff  having  been 
duly  rendered  on  the  day  of  ,  18    ,  for  $         ,  dama- 

ges, and  it  appearing  to  the  court  that  the  appellant  stated  in 
his  notice  of  appeal  the  particulars  in  which  he  claimed  that  the 
judgment  in  the  court  below  should  have  been  more  favorable 
to  him ;  f  that  the  respondent  neglected  or  refused  to  make  any 
offer  to  correct  said  judgment  in  any  of  the  particulars  so  speci- 
fied ;  and  that  the  judgment  in  this  court  was  more  favorable  to 
the  appellant  than  that  rendered  in  the  court  below,  in  this,  to 
wit  (specify  in  what  particulars) :  XX  ^"^^  it  ^Iso  appearing  to  this 
court  that  the  costs  of  the  appellant  amount  to  the  sum  of  $  ; 
now,  on  motion  of  Alva  H.  Tremain,  attorney  for  the  appellant, 
it  is  ordered  and  adjudged  that  the  recovery  of  the  plaintiff  be 
.set  off  against  the  sum  due  the  appellant  for  his  costs,  etc.,  and 
that  the  appellant  have  judgment  in  his  favor  for  the  balance, 
which  balance  is  found  to  be  $  ;  it  it  is  therefore  further 

ordered   and   adjudged  that  the   appellant  recover  judgment 
against  the  respondent  for  the  sum  of  $  ,  and  that  an  execu- 

,tion  issue,  etc. 

Judgment  where  appellant  refiised  to  accept  respondents  offer 
to  correct  judgment. 

{As  in  the  last  form,  down  to  the  T,  and  then  proceed  thus :) 
that  the  respondent  duly  made  and  served  upon  the  said  justice 
and  the  appellant,  a  written  offer  to  allow  the  said  justice  to  cor- 
rect the  said  judgment  in  the  particulars  specified  in  the  notice 
of  appeal ;  that  the  appellant  neglected  or  refused  to  accept  the 
offer  so  made  by  the  respondent,  and  that  the  judgment  in  this 
icourt  was  more  favorable  to  the  appellant  than  the  offer  so  made 
by  the  respondent,  in  this,  to  wit  (specify  in  what  particulars. 
Then  proceed  as  in  the  last  form,  from  the  ff  to  the  end  of  the 
judgment). 

The  foregoing  forms  are  sufficient  to  show  the  young  practi- 
■tioner  what  the  general  form  of  such  judgments  should  be,  and 
in  those  instances  in  which  the  facts  differ  from  those  in  a  case 
like  those  already  specified,  each  person  can  modify  these  forms 
to  suit  the  particular  case. 

Section  18.  Judgment  roll.  The  statute  prescribes  what  papers 
are  necessary  to  constitute  a  judgment  roU.     Code,  §  367. 
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Enforcement  of  tlie  judgment. 

It  will  be  remembered  that  there  will  be  two  different  kinds  of 
judgment  roll ;  one  in  those  cases  in  which  the  case  is  heard  and 
decided  upon  the  return  ;  the  other  in  those  cases  in  which  a  new 
trial  is  had  in  the  county  court.  Both  of  these  kinds  of  judg- 
ment roll  will  differ  in  form  according  to  the  particular  circum- 
stances of  each  case. 

Section  19.  Enforcement  of  the  judgment.  Where  the  judg- 
ment of  a  justice  has  been  affirmed,  it  may  be  that  the  plaintiff 
may  enforce  the  judgment  below  by  means  of  an  execution  issued 
by  the  justice ;  and  the  costs  of  the  appeal  may  be  collected  by 
an  execution  issued  in  the  county  court.  Where  an  appeal  is 
taken  to  the  New  York  common  pleas  from  an  inferior  court  of 
that  city,  it  has  been  held  that  this  is  the  only  regular  practice. 
OnderdonTc  v.  :Emmons,  2  Hilt.  505  ;  S.  C,  9  Abb.  187 ;  17  How. 
545.  See  Smith  v.  Allen,  2  E.  D.  Smith,  259,  265,  which  treats 
either  mode  as  regular. 

In  those  cases  in  which  the  appeal  is  taken  to  a  county  court, 
there  will  not  be  any  difficulty  as  to  the  practice.  And  it  may 
be  well  to  point  out  a  material  difference  between  the  statutes 
relating  to  the  county  courts,  and  those  relating  to  the  New 
York  common  pleas.    Code,  §  354 ;  id.,  §§  355,  356,  357.  _ 

Upon  an  appeal  to  the  county  courts  in  a  case  which  is  heard 
upon  the  return,  the  appellant  may  give  security  or  not,  at  his 
election ;  but  the  rule  is  otherwise  in  the  New  York  common 
pleas,  where  security  must  be  given  or  a  deposit  made,  or  the 
appeal  will  be  a  nullity.  lb. 

In  a  case  like  the  latter,  in  which  the  judgment  below  is  amply 
secured  in  all  cases  of  appeal,  it  may  be  well  enough  to  adopt 
the  rule  pursued  in  the  common  pleas.  So,  too,  it  is  well  enough 
to  permit  the  plaintiff  below  to  collect  his  judgment  by  an  exe- 
cution issued  out  of  the  court  below,  while  the  appeal  is  pend- 
ing, if  no  security  has  been  given.  And  the  law  contemplates 
that  such  a  collection,  may  sometimes  be  made,  since  it  provides 
for  restitution  in  such  a  case.  But  if  no  execution  is  issued,  and 
the  judgment  has  not  been  paid  or  in  any  manner  collected,  and 
the  judgment  below  is  affirmed,  it  is  entirely  proper  to  enter  up 
a  judgment  in  the  county  court  for  the  amount  of  the  judgment 
below  with  interest  thereon,  together  with  the  costs  of  the  appeal. 
Upon  the  affirmance  of  a  judgment  upon  the  certiorari  of  the 
Revised  Statutes  (2  R.  S.  257,  §§  180  to  185,  1st  ed.),  it  was  the 
regular  practice  to  enter  up  a  judgment  in  this  manner.     See  1 
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Coats  on  appeal  —  Appellant's  costs  when  case  heard  on  return. 

Humph.  Prec.  480.  Those  sections  of  the  Revised  Statutes  and 
the  provisions  of  the  Code  (§  371),  are  substantially  alike,  and 
there  is  therefore  no  reason  nor  any  necessity  for  a  change  in 
the  practice.  There  are  some  cases,  too,  in  which  the  entire  judg- 
ment must  be  entered  up  in  the  county  court,  as  where  a  judg- 
ment is  reversed  in  part  and  affirmed  in  part.  So,  again,  the 
county  court  is  authorized  to  set  off  a  debt  or  damages  due  to  ■ 
one  party  against  the  costs  of  the  other  in  certain  specified  cases. 
Code,  §§  370,  371.    See  OnderdonJc  v.  Emmons,  2  Hilt.  505,  510. 


ARTICLE  VII. 

COSTS   OK  APPEAL. 

Section  1.  In  general.  There  is  usually  very  little  difficulty  in 
relation  to  the  adjustment  of  costs  on  appeals  to  the  county 
courts  from  inferior  courts.  The  provisions  of  the  statute  are 
few  and  simple,  and  for  that  reason  there  will  be  no  occasion  for 
any  extended  remarks  upon  the  subject. 

Since  the  change  in  the  law  which  provides  for  new  trials  in 
the  county  courts,  there  will  be  two  different  rates  or  classes  of 
costs,  viz. :  One  in  those  cases  which  are  heard  and  decided  upon 
the  return  ;  the  other  in  those  cases  in  which  a  new  trial  is  had. 
These  classes  wiU  be  examined  separately  ;  and  first,  then,  as  to 
the  costs  in  cases  heard  upon  the  return. 

Section  2.  Appellant's  costs  when  case  heard  on  return.  If  the 
appellant  succeeds  in  reversing  the  judgment  below,  he  is  enti- 
tled to  recover  the  fuU  rate  of  costs,  which  is  $16,  besides  the 
costs  and  disbursements  in  the  court  below,  including  the  costs 
which  might  have  been  taxed  in  that  court  had  the  judgment 
been  in  his  favor.     Code,  §  371. 

The  right  to  costs  in  such  a  case  is  not  discretionary,  but  abso- 
lute by  the  very  terms  of  the  statute  (Code,  §  371),  and  the  courts 
.uniformly  enforce  this  rule  by  declaring  that,  upon  the  reversal 
of  a  judgment,  they  have  no  power  to  refuse  costs  to  the  appel- 
lant. HaTin  v.  Van  Boren,  1  E.  D.  Smith,  411 ;  Main  v.  Eagle, 
id.  619.  If,  however,  the  county  court  should  order  a  reversal 
of  a  judgment,  without  costs  to  either  party,  the  county  clerk 
has  no  power  to  correct  the  error  by  entering  a  judgment  with 
costs  of  reversal.  OTiapin  v.  OhurcMll,  12  How.  367,  Herkimer 
county  court. 
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Eespondent's  costs  when  case  heard  on  return  —  Costs  in  the  discretion  of  the  court. 

Where  an  inferior  caurt  entertains  an  action  and  renders  a  j  udg- 
ment  in  favor  of  the  plaintiff  in  a  case  in  wMcli  such,  court  had 
no  jurisdiction  of  the  subject-matter,  an  appeal  wUl  lie  to  the 
county  court,  which  may  award  the  costs  of  the  appeal  upon  a 
reversal  of  the  judgment.  Oormly  v.  Mcintosh,  22  Barb.  271 ; 
Barriott  v.  New  Jersey  H.  R.  and  Transportation  Co.,  1  Daly, 
377.     See,  also,  King  v.  Poole,  36  Barb.  242. 

Where  the  appellant  is  a  public  officer,  and  the  judgment  against 
Mm  is  reversed  upon  his  appeal,  he  cannot  recover  treble  costs. 
Estus  V.  Baldwin,  9  How.  80. 

The  right  to  recover  costs  in  those  cases  in  which  is  involved 
the  question  whether  a  more  favorable  judgment  has  been  ren- 
dered, has  been  sufficiently  discussed,  ante,  408-413. 

Section  3.  Respondent's  costs  when  case  heard  on  return. 
Where  the  judgment  appealed  from  is  affirmed,  the  respondent 
is  entitled  to  costs  as  of  right.  Code,  §  371.  And  in  this  case, 
as  in  that  relating  to  reversals,  the  county  court  has  no  power  to 
reheve  the  appellant  from  the  payment  of  costs  upon  the  affirm- 
ance of  the  judgment  appealed  from.  Logue  v.  OillicJc,  1  E.  D. 
Smith,  398,  400.  The  amount  of  costs  to  which  the  respondent 
is  entitled  upon  an  affirmance  of  the  judgment  is  $12.  Where 
the  respondent  is  a  public  officer,  and  the  judgment  is  affirmed, 
he  is  entitled  to  recover  treble  costs.  See  2  Wait's  Law  &  Pr. 
711.  As  to  costs  in  those  cases  in  which  the  appellant's  notice 
of  appeal  claims  that  a  more  favorable  judgment  should  have 
been  rendered  in  his  favor,  see  ante,  408-413. 

Section  4.  Costs  in  the  discretion  of  the  court.  Where  a  judg- 
ment is  reversed  in  part  and  affirmed  as  to  the  residue,  the  county 
court  may  award  costs  against  either  party,  to  an  amount  not 
exceeding  $10.  Code,  §  371.  See  id.,  §  368.  So,  where  the 
judgment  is  reversed  for  an  error  in  fact  not  affecting  the  merits 
of  the  action,  the  costs  of  the  appeal  are  in  the  discretion  of  the 
court.    lb. ;  see  ante.  Vol.  3,  469,  471,  512,  517. 

There  are  also  numerous  cases  in  which  motions  are  made,  or 
proceedings  taken,  in  matters  which  are  entirely  within  the  dis- 
cretion of  the  court  to  grant  or  refuse  ;  and  in  aH  such  cases  the 
costs  are  usuaHy  in  the  discretion  of  the  court,  and  costs  wiU  be 
awarded  or  refused,  according  to  the  justice  and  propriety  of  the 
application,  or  of  the  relief  sought. 

Section  5.  Costs  on  new  trials  in  the  county  court.  A  new  trial 
in  the  county  court,  where  the  cause  is  tried  by  a  jury,  and  upon 
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Costs  on  new  trials,  etc.  —  Taxation  of  costs. 


the  introduction  of  the  evidence  in  the  same  manner  as  though 
the  county  court  were  the  original  jurisdiction,  necessarily 
involves  a  considerable  addition  to  the  labor  and  expense  of  the 
litigation.  To  provide  properly  for  this  requires  that  the  costs 
shaU  correspond  with  the  time  and  labor  expended  during  the 
litigation  of  the  cause.  The  law  has,  therefore,  given  a  reason- 
able fee  bill  in  such  cases,  which  will  in  some  degree  com- 
pensate the  successful  party  for  his  expenditures.  Code,  §  371. 
The  right  of  either  party  to  make  an  offer  of  judgment  to  the 
other,  and  thus  terminate  the  litigation,  has  been"  already 
explained,  ante^  408.  Fees  of  officers,  disbursements  and  wit- 
nesses' fees  are  taxable  in  favor  of  the  successful  party.  Code, 
§  371. 

Where  a  county  court,  without  legal  authority,  orders  a  case 
pending  therein  to  be  heard  at  a  general  term  of  the  supreme 
court,  to  which  it  had  never  been  legally  removed,  and  where 
such  court  refuses  to  hear  the  cause  because  it  is  improperly 
there,  and  enters  an  order  dismissing  it  from  the  supreme  court, 
the  plaintiff,  on  a  final  recovery,  cannot  enter  in  his  judgment 
the  costs  of  the  supreme  court  at  general  term.  Humiston  v. 
Ballard,  63  Barb.  11 ;  40  How.  40. 

Section  6.  Taxation  of  costs.  The  practice  as  to  the  adjust- 
ment of  costs  is  the  same  as  in  actions  in  the  supreme  court.  See 
ante,  Yol.  3,  551  to  560. 

"The  clerk  shall  insert  in  the  entry  of  judgment,  on  the  appli- 
cation of  the  prevailing  party,  upon  five  days'  notice  to  the  other, 
except  where  the  attorneys  reside-  in  the  same  city,  village  or 
town,  and  then  upon  two  days'  notice,  the  sum  of  allowances 
for  costs,  as  provided  by  this  Code,  the  necfessary  disbursements, 
including  the  fees  of  officers  allowed  by  law,  the  fees  of  witnesses, 
the  reasonable  compensation  of  commissioners  in  taking  deposi- 
tions, the  fees  of  referees,  and  the  expense  of  printing  the  papers 
for  any  hearing  required  by  a  rule  of  the  court.  The  disburse- 
ments shall  be  stated  in  detaU,  and  verified  by  affidavit.  A  copy 
of  the  items  of  the  costs  and  disbursements  shall  be  served  with 
the  notice  of  adjustment.  Whenever  it  shall  be  necessary  to 
adjust  costs  in  any  interlocutory  proceedings  in  an  action,  or  in 
any  special  proceedings,  the  same  shall  be  adjusted  by  the  judge 
before  whom  the  same  may  be  heard,  or  the  court  before  which 
the  same  may  be  decided  or  pending,  or  in  such  other  manner 
as  the  judge  or  court  may  direct."     Code,  §  311. 
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Execution  —  In  general. 

Errors  committed  by  a  county  clerk  in  the  adjustment  of 
costs  cannot  be  corrected  by  an  appeal  from  the  judgment ;  the 
remedy  is  by  motion  in  the  county  court,  which  is  in  the  nature 
of  an  appeal.  Beattie  v.  Qua,  15  Barb.  132.  The  motion  is 
founded  upon  affidavits  showing  what  was  done  by  way  of 
adjusting  the  costs,  and  also  upon  the  record  or  judgment  roll, 
so  far  as  it  is  applicable. 

As  to  the  allowance  of  costs  in  the  justice's  court,  see  Code,  sec- 
tion 371.  As  to  setting  off  costs  against  judgment,  etc.,  see  lb. 
Where  a  cause  is  certified  into  the  supreme  court  by  a  county 
judge,  by  reason  of  his  disqualification  for  hearing  it,  and  the 
case  is  heard  and  decided  by  one  of  the  justices  of  the  supreme 
court,  the  same  rate  of  costs  will  be  taxable  as  though  the 
county  judge  had  decided  it.  (J  QallagJian  v.  Carroll,  16  How. 
337  ;  Taylor  v.  Seeley,  4  id.  314. 


ARTICLE  VIII. 

EXECUTION. 

Section  1.  In  general.  After  a  final  judgment  has  been 
rendered  in  the  county  court,  the  practice  is  so  nearly  like 
that  of  the  supreme  court  that  it  will  not  be  necessary  to 
do  more  than  to  give  the  proper  forms  of  executions  in  ordi- 
nary cases. 

Where  the  judgment  was  rendered  in  the  county  court,  upon 
an  appeal  from  a  justice's  court,  the  execution  is  issued  by  the 
attorney  for  the  successful  party  in  the  same  manner  as  in 
actions  in  the  supreme  court. 

As  the  law  now  stands  there  are  two  modes  of  reviewing 
causes  brought  up  on  an  appeal  from  a  justice's  judgment:  one 
by  a  review  upon  the  facts  appearing  in  the  justice's  return,  and 
the  other  by  a  new  trial  in  the  county  court.  The  judgments 
rendered  wiU,  in  each  case,  conform  to  the  nature  of  the  trial 
and  the  facts  involved.  For  the  form  of  some  of  these  judg- 
ments, see  ante,  659-562. 

The  execution  being  a  mere  process  for  the  enforcement  of  the 
judgment,  must  conform  to  the  judgment  itself.  ^ 

In  those  cases  in  which  the  case  was  decided  upon  the 
justice's  return,  the  judgment  is  usually  a  mere  reversal  or 
affirmance  of  the  judgment  below.    If  it  is  the  case  of  a  mere 
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affirmance  of  the  entire  judgment,  the  execution  may  be  in  the 
following  form : 

Execution  on  affirmance  of  justice  s  judgment. 
The  People  of  the  State  of  New  York 

To  the  sheriff  of  the  county  of  Fulton,  Geeeting  : 

Wheeeas,  a  judgment  was  rendered  on  the  day  of        , 

18  ,  by  Richard  Murray,  a  justice  of  the  peace  of  the  town 
of  Johnstown,  in  Fulton  county,  in  favor  of  John  Doe,  and 
against  Richard  Roe,  for  the  sum  of  dollars,  damages  and 

costs  : 

And  whereas,  said  judgment  was  duly  taken  to  the  county 
court  of  Fulton  county,  on  an  appeal  brought  by  the  said 
Richard  Roe : 

And  whereas,  said  judgment  has  been  duly  affirmed  by  the 
said  county  court,  and  a  judgment  rendered  by  said  county  court, 
in  favor  of  the  said  John  Doe,  that  he  recover  of  the  said 
Richard  Roe,  the  amount  of  said  justice's  judgment,  with 
interest  thereon,  amounting  to  the  sum  of  dollars ;    and, 

also,  that  the  said  John  Doe  recover  judgment  against  the  said 
Richard  Roe,  for  the  sum  of  dollars  for  the  costs  and 

charges  attending  the  said  appeal : 

And  whereas,  the  judgment  roll  in  said  action  was  duly  filed 
in  Fulton  county,  on  the  day  of  ,  18    ,  that  said 

judgment  was  docketed  in  the  county  of  Fulton,  on  the  day 
of  ,  18     ; 

And  whereas,  there  is  now  actually  due  on  the  said  judg- 
ment dollars  and  cents,  with  interest  thereon,  from 
the           day  of           18     ; 

You  are,  therefore,  required  to  satisfy  the  said  judgment  out 
of  the  personal  property  of  the  defendant,  or  either  of  them,  and 
if  sufficient  thereof  cannot  be  found,  then  out  of  the  real  prop- 
erty in  your  county  belonging  to  the  defendant,  or  either  of 
them,  on  the  aforesaid  day  on  which  the  said  judgment  was 
docketed  in  your  county,  or  at  any  time  thereafter,  and  that  you 
return  this  execution,  with  your  proceedings  thereon,  to  the 
clerk  of  Fulton  county,  within  sixty  days  after  your  receipt  of 
the  same. 

John  M.  Carroll, 

Dated  30,18    .  Plaintiff '  s  Attorney. 

Besides  the  usual  entitling  of  papers  upon  their  backs,  there 
ought,  in  this  case,  to  be  a  direction  indorsed  upon  the  back  of 
the  execution,  which  may  be  as  follows  : 

Indorsement  on  execution. 

Levy  $  with  interest  from  the  day  of  ,  18    , 

besides  your  fees  and  poundage,  and  return   this   execution 
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within  sixty  days  after  its  receipt  by  you,  to  the  Fulton  county 
clerk's  office. 

John  M.  Carroll, 

Plaintiff's  Attorney. 

Where  the  judgment  below  was  reversed,  the  execution  can 
be  readily  made  to  correspond  with  the  judgment  of  the  county 
court. 

In  those  cases  in  which  a  new  trial  is  had  in  ordinary  cases  for 
the  recovery  of  money,  the  form  of  the  execution  may  be  as 
follows : 

Execution  where  a  new  trial  has  been  had. 
The  People  oe  the  State  oe  New  York, 

To  the  Sheriff  of  the  county  of  ,  Greeting  :      ' 

Whereas,  a  judgment  was  rendered  in  the  county  court  of 
the  county  of  ,  in  the  State  of  New  York,  in  favor 

of  ,  plaintiff,  against  ,  defendant,  for        doUars 

and  cents  recovery,  and  dollars  and  cents  costs, 

the  judgment  roll  whereof  was  filed  in  county  on  the  day 

of  J  18    ,  which  judgment  was  docketed  in  the  said 

county  of  on  the  day  of  ,  18     : 

And  whereas,  there  is  now  actually  due  on  said  judgment 
dollars  and  cents,  with  interest  thereon  from  the 

day  of  ,  18    . 

You  are,  therefore,  required  to  satisfy  the  said  judgment  out 
of  the  personal  property  of  the  defendant,  or  either  of  them,  and 
if  sufficient  thereof  cannot  be  found,  then  out  of  the  real  property 
in  your  county  belonging  to  the  defendant,  or  either  of  them, 
on  the  aforesaid  day  on  which  the  said  judgment  was  docketed 
in  your  county,  or  at  any  time  thereafter,  and  that  you  return 
this  execution,  with  your  proceedings  thereon,  to  the  clerk  of 
the  county  of  within  sixty  days  after  your  receipt  of  the 

same. 

John  M.  Caeroll, 

Dated,  etc.  Plaintiff's  Attorney. 

The  indorsement  of  this  execution  should  be  similar  to  that 
adapted  to  the  execution,  ante,  18,  568. 

The  foregoing  form  may  be  readUy  modified  so  as  to  meet  the 
case  of  a  judgment  rendered  in  favor  of  the  defendant  and 
against  the  plaintiff.  Where  the  action  is  replevin,  the  execu- 
tion wUl  be  conformed  to  the  facts  of  the  case ;  and  illustrations 
of  the  mode  of  stating  such  facts  in  an  execution  may  be  seen 
Vol.  IV.— 73 
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(2  Wait's  Law  &  Pr.  715)  in  the  forms  adapted  to  justices'  courts. 
For  other  forms  of  execution  in  the  supreme  court,  see  ante,  18, 
47,  48,  113,  114,  122. 


ARTICLE  IX. 

APPEALS  TO  THE   SUPEEME  COURT  AND  TO  THE   COTJET  OF  APPEALS. 

This  subject  has  been  sufficiently  explained  in  preceding  pages. 
See  ante,  253,  and  341. 


PART  XIII. 

MOTIONS,  OEDEES  AND  PAPEES. 
CHAPTER  I. 

MOTIONS  AND  OKDEES. 
AETICLE   I. 

MOTIONS. 

Section  1.  Nature  and  definition  of  motions.  In  the  course  of 
an  action  or  proceeding  at  law  or  in  equity,  it  frequently  becomes 
necessary  to  apply  to  the  court,  or  to  some  judge  out  of 
court,  for  some  direction,  authority,  relief  or  favor  connected 
with  the  case.  This  application  is  sometimes  ex  parte,  and 
sometimes  on  notice.  Sometimes  it  is  heard  solely  upon  the 
papers  which  accompany  the  application,  and  sometimes  on 
them  with  the  opposing  papers  ;  while  sometimes  it  is  heard  by 
consent  or  stipulation  of  both  parties.  Such  application,  when- 
ever made,  is  denominated  a  motion,  and  the  result  of  it  is 
usually  termed  an  order.  The  Code,  section  401,  subdivision  1, 
defines  a  motion  to  be  an  application  for  an  order.  Motions  are 
divided  into  two  general  classes,  namely  :  enumerated  and  non- 
enumerated. 

Section  2.  What  is  an  enumerated  motion.  Rule  47  of  the 
supreme  court  says  enumerated  motions  are :  1.  Those  arising 
on  special  verdict ;  2.  Issues  of  law  ;  3.  Cases  ;  4.  Exceptions ; 

5.  Appeals  from   orders  sustaining  or  overruling  demurrers; 

6.  Appeals  from  a  judgment  or  order  granting  or  refusing  a 
new  trial  in  an  inferior  court ;  and  7.  Appeals  by  virtue  of  sec- 
tion 348  of  the  Code,  which  are  appeals  from  the  judgment  of 
a  single  judge  or  one  entered  upon  the  report  of  a  referee. 

Section  3.  What  are  non-enumerated  motions.  The  rule  last 
referred  to  defines  non-enumerated  motions  to  be  such  as  include 
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all  other  questions  submitted  to  the  court,  and  it  provides  that 
they  shall  be  heard  at  special  term,  except  when  otherwise 
directed  by  law.  Nearly  all  motions  arising  in  practice  are  non- 
enumerated.  Enumerated  motions  are  comparatively  few,  and 
are  such  as  those  which  are  mentioned  in  the  last  section. 

Section  4.  Belief  demanded.  In  motions  made  upon  notice  to 
the  adverse  party,  the  moving  party  must  be  careful  to  demand 
all  the  relief  to  which  he  supposes  himself  entitled,  or  which  he 
desires,  in  that  branch  of  the  case.  Desmond  v.  Wolf,  1  Code 
E.  49  ;  S.  C,  6  N.  Y.  Leg.  Obs.  389  ;  Mills  v.  Thurshy,  11  How. 
115.  The  court  will  not  permit  him  to  make  separate  motions 
for  each  objection  he  may  have  to  make.  lb.  If  more  than  one 
motion  be  made  for  relief,  which  could  have  been  embodied  in  one 
motion,  the  party  making  the  additional  motion  will  be  charged 
with  costs.  Mitchell  v.  Westernelt,  6  How.  268.  To  illustrate, 
it  is  proper  in  a  motion  to  strike  out,  as  sham,  one  or  more 
defenses  set  up  in  an  answer  to  also  move  for  judgment  on  the 
remainder  as  frivolous.  People  v.  McQurriber,  18  N.  Y.  (4 
Smith)  316,  326. 

ARTICLE  11. 

ORDERS. 

Section  1.  Definition  and  nature  of  orders.  The  Code,  section 
400,  defines  an  order  in  the  following  terms :  Every  direction  of 
a  court  or  judge,  made  or  entered  in  writing,  and  not  included 
in  a  judgment  is  denominated  an  order.  Orders  may  be  gener- 
ally divided  into  those  made  ex  parte,  or  those  made  by  the 
court  as  of  course,  upon  application  by  a  party,  without  notice 
to  the  opposite  party,  and  to  which  the  party  applying  is  prima 
facie  entitled,  even  though  such  orders  may  be  modified  after- 
ward ;  those  made  after  notice  and  granted  upon  papers,  and 
after  argument,  which  may  come  before  the  court  by  the  service 
of  a  notice  of  motion,  or  by  an  order  to  show  cause  which  may 
have  previously  been  issued  by  the  court ;  and  those  granted 
upon  the  stipulation  or  consent  of  the  parties  to  the  action, 
which  are  matters  of  course. 

Section  2.  Distinction  between  orders  and  judgments.  An  order 
is  the  decision  of  a  motion,  and  a  judgment  is  the  decision  of  a 
trial.  Where  the  direction  of  a  court  or  judge  is  included  in 
the  judgment  it  is  not  an  order,  but  a  judgment ;  for  example, 
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a  decision  of  a  court  wMcli  strikes  out  or  overrules  a  demurrer 
is  a  judgment,  because  it  in  eflfect  determines  the  action.  Bent- 
ley  V.  Jones,  4  How.  335  ;  King  v.  Stafford,  5  id.  30. 

If  the  decision  on  the  demurrer  allows  time  to  answer  or 
amend,  or  if  the  demurrer  is  sustained  as  to  a  portion  only  of 
the  pleadings  demurred  to,  it  is  an  order  and  not  a  judgment, 
unless  the  time  to  answer  or  amend  has  expired  and  judgment 
has  been  entered.  In  the  latter  case  the  appeal  is  from  the 
judgment  {Reynolds  v.  Freeman,  4  Sandf.  702),  and  in  the  for- 
mer the  appeal  is  as  from  an  order.  Ford  v.  Dams,  3  Abb.  385  ; 
5  Duer,  684  \  13  How.  193 ;  Ims  v.  Miller,  19  Barb.  196.  See, 
more  fully,  ante,  Vol.  3,  594-597. 

Section  3.  Orders  on  consent.  Many  orders,  in  the  course  of 
an  action  or  proceeding,  are  entered  upon  the  consent  or  stipula- 
tion of  the  parties.  This  consent  is  either  in  writing  and  pre- 
sented to  the  court  or  judge  to  be  acted  upon,  or  it  is  oral,  made 
in  open  court  in  the  presence  of  the  judge,  when  the  order  is 
entered  as  the  order  of  the  court.  No  prescribed  form  of  stipu- 
lation is  necessary  if  it  be  so  worded  that  the  court  wiU  not  mis- 
understand its  intent.  The  signature  of  the  judge  is  necessary 
to  all  orders  made  out  of  court,  as  that  is  the  clerk's  authority 
to  enter  them.  Usually  this  is  not  necessary  as  to  orders  made  in 
open  court,  as  the  clerk  has  official  knowledge  of  them.  Where 
court  is  held  at  chambers,  the  signature  or  indorsement  of  the 
judgment  should  be  obtained. 


CHAPTER  II. 

AFFIDAVITS  AND  PETITIONS. 
ARTICLE  I. 

AFFIDAVITS. 

Section  1.  Definition  and  nature  of  affidavits.  An  affidavit  is  a 
written,  signed  statement,  sworn  to  by  some  person  or  persons 
before  some  magistrate  or  other  person  duly  authorized  to  admin- 
ister an  oath.  Affidavits  are  used  in  a  variety  of  ways  ;  they  may 
be  preliminary  to  an  action  or  proceeding,  as  to  obtain  an  order  of 
arrest,  an  injunction,  an  attachment  or  other  provisional  remedy, 
etc.  They  are  used  to  verify  pleadings,  to  prove  the  service  of 
papers,  and  to  support  or  oppose  motions,  or  to  bring,  in  any 
manner,  before  the  court  any  facts  which  are  extrinsic,  or  which 
do  not  appear  upon  the  face  of  the  proceedings  or  record  in  the 
case.  In  some  instances,  and  upon  motions  more  particularly, 
verified  pleadings  in  an  action  are  iised  as  affidavits;  but  in 
general  affidavits  are  collateral  to,  and  outside  of,  the  record, 
although  intended  to  put  the  court  in  possession  of  facts  which 
are  necessary  to  be  known,  so  as  to  enable  the  court  to  act  accord- 
ing to  the  purpose  for  which  the  affidavit  is  used  or  presented. 

Section  2.  By  whom  made. 

a.  In  general.  An  affidavit  should,  as  a  general  rule,  be  made 
by  the  person  who  has  personal  knowledge  of  the  facts  stated  in 
it.  For  instance,  an  application  to  postpone  the  trial  of  a  cause, 
on  the  ground  of  the  absence  of  material  witnesses,  must  gener- 
ally be  based  upon  the  affidavit  of  the  party  to  the  action  in  whose 
behalf  the  application  is  made.  BrooTdyn  Oil  Works  v.  Brown,  7 
Abb.  N".  S.  382 ;  38  How.  451.  An  attorney  may  make  the  affidavit 
in  support  of  a  motion  for  a  commission,  if  he  shows  sufficient 
reasons  why  it  is  not  made  by  a  party  {Eaton  v.  North,  7  Barb. 
631),  and  the  affidavit  of  an  agent  or  attorney  in  fact,  acting 
under  a  sealed  letter  of  attorney  and  having  the  conduct  of  the 
action,  has  been  held  sufficient  to  move  for  a  commission,  with- 
out showing  reasons  why  it  was  not  made  by  a  party.  Murray 
V.  Kirkpatrick,  1  Cow.  210.     On  a  motion  to  open  a  default,  the 
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affidavit  of  the  attorney  showing  a  defense  upon  the  merits  is 
not  sufficient  unless  he  himself  is  acquainted  with  the  facts,  and 
even  then  a  sufficient  excuse  must  be  shown  why  the  affidavit  of 
the  party  is  not  produced.  Hunt  v.  Wallis,  6  Paige,  372.  All 
the  proceedings  or  steps  in  an  action  are,  of  course,  within  the 
personal  knowledge  of  the  attorney,  and  when  an  affidavit  is 
necessary  in  regard  to  them  it  is  made  by  the  attorney,  or  by 
one  of  them,  or  by  the  chief  clerk. 

I..  Compelling  party  to  make  affidavit.  The  mode  of  obtain- 
ing the  benefit  of  the  evidence  of  a  person  who  has  refused  to 
give  his  affidavit  voluntarily  upon  due  request,  is  provided  by 
the  Code,  section  401^  subdivision  7,  which  is  as  foUows  :  "  When 
any  party  intends  to  make  or  oppose  a  motion  in  any  court  of 
record  and  it  shall  be  necessary  for  him  to  have  the  affidavit  of 
any  person  who  shall  have  refused  to  make  the  same,  such  court 
may,  by  order,  appoint  a  referee  to  take  the  affidavit  or  deposi- 
tion of  such  person.  Such  person  may  be  subpoenaed  and  com- 
pelled to  attend  and  make  an  affidavit  before  such  referee,  the 
same  as  before  a  referee  to  whom  it  is  referred  to  try  an  issue. 
And  the  fees  of  such  referee  for  such  service  shall  be  $3  per 
day."  There  can  be  no  doubt,'  under  this  subdivision,  of  the 
power  of  the  court  to  compel  any  person,  except  a  party  to  the 
action,  to  make  an  affidavit  as  therein  provided,  for  use  upon 
the  hearing  of  a  motion ;  but  there  is  a  conflict  of  authority  on 
the  point  whether  the  court  can  compel  a  party  to  make  an  affi- 
davit in  this  way.  In  Qockey  v.  Hurd,  45  How.  70  ;  14  Abb.  IST. 
S.  183,  the  general  term  of  the  New  York  superior  court  held 
that  the  power  of  the  court  under  this  section  of  the  Code,  to 
appoint  a  referee  to  take  the  affidavit  or  deposition  of  a  party  for 
the  purposes  of  a  motion,  is  ample  and  sufficient,  but  that  the 
papers  on  such  an  application  must  disclose  the  necessity  for  it, 
by  a  statement  of  facts  and  circumstances  which,  in  the  discretion 
of  the  court,  vsdll  authorize  the  appointment  of  a  referee.  The 
same  rule  was  held  by  the  court  below.  43  How.  140 ;  12  Abb. 
N.  S.  307.  See,  also,  FisJc  v.  Chicago,  Jtock  Island  &  Pacific  R. 
-S.  Co.,  3  Abb.  N.  S.  430.  But,  in  HodgsMn  v.  Atlantic  &  Pacific 
B.  S.  Co.,  3  Daly,  70 ;  5  Abb.  N.  S.  73,  the  general  term  of  the  New 
York  common  pleas  held  the  reverse  of  the  rule  laid  down  in 
Goclcey  v.  Burd,  45  How.  70  ;  14  Abb.  N.  S.  183,  and  decided  that 
subdivision  7  of  section  401  of  the  Code,  which  provides  that  a 
referee  may  be  appointed  by  order,  to  take  the  affidavit  of  "any 
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person"  to  be  used'  upon  a  motion,  who  shall  have  refused  to 
make  it,  does  not  apply  to  a  party  to  the  action.  And  the  court 
disapproves  of  the  case  of  FisJc  v.  QMcago,  Rock  Island,  & 
Pacific  B.  B.  Co.,  3  Abb.  N.  S;  430,  on  this  point.  The  latter 
case  affirmed  an  order  of  the  court  below  which  set  aside  the 
appointment  of  a  referee  to  take  the  affidavit  of  a  party 
under  this  subdivision  of  the  Code.  See,  also,  S.  C,  5  Abb. 
N.  S.  73.  The  rule  here  held  is,  that  the  only  mode  of  obtain- 
ing the  evidence  of  an  adverse  party  is  that  prescribed  by 
the  Code,  sections  389  to  397  inclusive.  If  the  rule  in  CocTcey 
V.  Hurd,  45  How.  70 ;  14  Abb.  N.  S.  183,  be  foUowed,  the  prac- 
tice will  be  to  apply  to  the  court  on  the  proper  affidavits,  show- 
ing the  necessity  for  the  affidavit  desired,  and  asking  for  an 
order  appointing  a  referee  to  take  the  same  under  subdivision  7 
of  section  401  of  the  Code.  But  if  the  rule  in  HodgsMn  v.  Atlan- 
tic &  Pacific  B.  B.  Co.  be  followed,  then  the  practice  will  be  in 
accordance  with  section  390,  providing  for  the  examination  of  a 
party  to  an  action  as  a  witness  at  the  instance  of  the  adverse 
party,  or  any  one  of  several  adverse  parties,  and  compelling  such 
party  to  testify  in  the  same  manner  and  subject  to  the  same  rules 
of  examination  as  any  other  witness,  either  at  the  trial,  or  condi- 
tionally, or  upon  commission,  and  in  accordance  with  the  sections 
immediately  following  it  in  the  same  chapter.  The  effect  of  fol- 
lowing the  latter  rule  may  be  this :  if  a  commission  be  necessary 
and  there  is  no  issue  of  fact  joined  and  depending,  then  it  may 
prevent  the  issuing  of  a  commission  according  to  the  case  of  Mo- 
Coll  v.  The  Sun  Mut.  Ins.  Co.,  50  JST.  Y.  (5  Sick.)  332 ;  44  How.  453. 
A  commission  cannot  issue  in  any  case  unless  an  issue  of  fact  has 
been  joined,  and  is  depending,  when  the  application  is  made  there- 
for, and  unless  the  right  to  the  trial  of  the  issue  appears  upon  the 
record.  While  it  may  be  a  question  as  to  the  right,  under  these 
sections  (389  to  397),  to  take  the  affidavit  of  a  party  for  use  upon  a 
motion  at  all,  yet  a  compulsory  affidavit,  if  obtained,  does  not  differ 
from  a  voluntary  one,  and  the  party  at  whose  instance  it  is  taken 
may  read  or  omit  to  read  it  on  the  motion,  as  he  may  choose. 
Brooks  V.  ScJiultz,  5  Eob.  656 ;  or  S.  C,  3  Abb.  N.  S.  124.  Affi- 
davits or  other  papers  containing  irrelevant  or  scandalous  state- 
ments, may  be  suppressed  by  the  court  on  a  motion.  People  v. 
Church,  2  Lans.  459. 

Section  3.  Before  whom  taken. 

a.  When  made  in  this  State.    The  statute  provides  that  when- 
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ever  any  oath,  or  affidavit  is  or  maybe  required  or  authorized  by 
law  in  any  cause,  matter  or  proceeding  (except  oaths  to  j  urors 
and  vfitnessesrfin  the  trial  of  a  cause,  oaths  of  office  and  such 
other  oaths  as  are  required  by  law  to  be  taken  before  particular 
officers),  the  same  may  be  taken  before  any  judge  of  any  court 
of  record,  any  circuit  judge,  supreme  court  commissioner,  com- 
missioner of  deeds  or  clerk  of  any  court  of  record ;  and  vs^hen 
certified  by  any  such  officer  to  have  been  taken  before  him,  may 
be  read  and  used  in  any  court  of  law  or  equity,  of  record  or  not 
of  record,  within  this  State,  and  before  any  officer,  judicial,  execu- 
tive or  administrative,  before  whom  any  such  cause,  matter  or  pro- 
ceeding may  be  pending  ;  and  affidavits  to  be  read  in  the  supreme 
court  may  also  be  taken  by  any  commissioner  appointed  for 
that  purpose  by  the  justices  of  the  said  court.     2  K.  S.  (284)  294. 
By  chapter  238,  Laws  1840,  the  office  of  commissioner  of  deeds 
in  the  several  towns  in  the  State  was  abolished,  and  their  powers 
and  duties  transferred  to  j  ustices  of  the  peace.     Chapter  360,  Laws 
of  1859  (4  R.  S.  448),  conferred  upon  notaries  public  due  authority 
to  administer  oaths  and  affirmations,  and  to  take  the  proof  and 
acknowledgments  of  deeds,  mortgages  and  any  other  papers  for 
use  or  record  in  this  State,  in  all  cases  where  the  same  might 
then  be  taken  and  administered  by  commissioners  of  deeds,  and 
under  the  same  rules,  regulations  and  requirements  prescribed 
to  commissioners  of  deeds,  and  that  their  acts  might  be  per- 
formed without  official  seal.     Section  13  of  chapter  175,  Laws  of 
1851  (4  E.  S.  509),  confers  on  surrogates  the  same  power  to  take 
affidavits  and  the  proof  and  acknowledgment  of  deeds  and  other 
instruments  in  writing,  with  the  same  force  and  effect  as  if  taken 
by  a  county  judge.    A  county  judge  has  no  power  to  take  affida- 
vits outside  of  his  county,  as  his  jurisdiction  does  not  extend 
beyond  it.     Snyder  v.  Olmsted,   2. How.  181.     Neither  has  a 
recorder.    Davis  v.  Rich,  2  How.  86.     Nor  a  commissioner  of 
deeds.     Sandland  v.  Adams,  2  How.  127.     Nor  a  notary  public. 
Pe(yple  v.  Hascall,  18  How.  118.     And  from  the  ruling  in  Conley 
V.  Turner,  10  Wend.  573,  on  a  collateral  question,  it  would  seem 
that  a  county  clerk's  jurisdiction  is  confined  to  his  office,  cer- 
tamly  to  his  county.    All  of  these  officers  are  local  in  their 
character,  and  while  their  acts  can  only  be  exercised  within  the 
limits  of  their  appointment,  they  maybe  used  and  are  operative 
in  any  part  of  the  State  ;  but  if  instruments  are  to  be  recorded 
in  another  county  than  that  where  taken,  they  must  be  attested 
Vol.  lY.— 73 
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by  tlie  county  clerk's  certificate.  This,  however,  is  not  necessary 
as  to  affidavits  for  use  on  motions.  People  v.  EascaU,  18  How, 
118 ;  The  Utica  and  Black  River  B.  R.  Co.  v.  Stewart,  in  the 
matter  of,  33.  id  312.  Judges  of  the  highest  courts  of  record  may 
take  affidavits  anywhere  in  the  State.  Hopkins  v.  Menderback, 
5  Johns.  234.     See  ante.  Vol.  1,  255,  256. 

b.  Foreign  affidavits.  By  the  Laws  of  1850,  ch.  270  (4  K.  S. 
441),  the  governor  of  this  State  is  authorized  to  appoint  commis- 
sioners in  each  of  the  States  and  Territories  of  the  United  States, 
and  in  the  District  of  Columbia,  and  in  Canada,  as  he  may  deem 
expedient,  not  to  exceed  the  number  of  ten  in  any  one  county. 
The  law  invests  such  commissioners  with  the  power  to  take 
proofs  and  acknowledgments  of  papers,  and  to  administer  oaths 
and  affirmations,  and  provides  that  affidavits  and  affirmations 
taken  before  such  commissioner  and  certified  by  him,  may  be 
read  in  evidence,  and  shall  be  as  good  and  effectual  to  all  intents 
and  purposes  as  if  taken  and  certified  by  an  officer  authorized 
to  administer  oaths  residing  in  this  State.  It  is  also  provided  that 
the  commissioners  shall  file  in  the  office  of  the  secretary  of  state 
an  oath  of  office  taken  before  a  justice  of  the  peace,  or  other 
magistrate,  in  the  city  or  county  where  he  shall  reside,  and  that 
he  shall  have  an  official  seal  having  on  it  his  name  and  the  words, 
"a  commissioner  of  deeds  for  the  State  of  New  York,"  and 
the  name  of  the  State,  Territory,  or  country,  if  in  Canada,  and 
the  city  and  county  where  he  shall  reside,  and  shall  file  a  distinct 
impression  of  his  seal  with  the  secretary ;  but  to  use,  record, 
or  read  in  evidence  an  instrument  proved,  taken  or  verified 
before  such  a  commissioner,  it  is  necessary  to  have  a  certificate 
of  his  authority  from  the  secretary  of  state,  though  for  aU  ordi- 
nary purposes  this  is  unnecessary. 

The  Laws  of  1862,  ch.  471,  §§  1  and  2  (4  K.  S.  647),  empowered 
any  person  holding  the  rank  of  colonel  or  any  higher  rank  in 
the  New  York  State  volunteers,  in  the  service  of  the  United 
States,  and  any  commissioned  officer  in  said  service  who  is  a 
counselor  of  the  supreme  court  of  this  State,  to  administer  and 
certify  any  oath  or  affirmation  which  any  person  may  wish  to 
take  or  make  who  is  actually  in  the  said  volunteer  service,  when- 
ever such  officer  or  person  shall  be  out  of  this  State.  And  it 
gave  to  such  oath  or  affirmation  the  same  force  and  effect  as  if 
administered,  taken,  had,  made  or  done  before  any  civil  officer 
of  this  State. 
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The  statute  (1  R.  S.  [757]  708,  §§  5,  6  and  7)  gives  power  to 
take  acknowledgments  and  proofs  of  conveyances,  to  any  minis- 
ter plenipotentiary,  minister  extraordinary  or  charge  de  affaires 
of  the  United  States,  resident  or  accredited  within  any  State  or 
Kingdom  of  Europe,  or  in  North  or  South  America,  the  consul 
of  the  United  States  appointed  to  reside  at  Paris,  or  at  St.  Peters- 
burgh,  or  at  London,  and  the  mayors  or  chief  magistrates  of 
either  the  cities  of  London,  Dublin,  Edinburgh  or  Liverpool ; 
and  provides  for  the  same  force  and  validity  being  given  to  such, 
proofs  or  acknowledgments  when  duly  certified  under  the  hand 
and  seal  of  oifice  of  either  of  these  officers,  as  if  the  same  were 
taken  before  a  justice  of  the  supreme  court.  Chapter  206,  Laws 
of  1854  (4  R.  S.  650),  enlarged  the  power  of  these  officers  to 
enable  them  to  take  oaths  and  affirmations,  and  authorized  any 
other  consul,  vice-consul,  or  minister  resident  of  the  United 
States  appointed  to  reside  at  any  foreign  port  or  place,  to  admin- 
ister oaths  and  affirmations  to  any  person  who  might  desire  to 
make  them  ;  and  it  provided  that  the  same,  duly  certified  as 
provided  for  proofs  and  acknowledgments  in  the  previous 
statute,  should  be  as  effectual  to  all  intents  and  purposes  as  if 
taken  by  an  officer  authorized  to  administer  oaths  residing  in 
this  State,  and  it  required  no  other  proof  of  the  official  character 
of  the  officer  than  the  certificate  annexed  to  such  affidavit  or 
affirmation. 

The  statutes  further  provide  (2  R.  S.  396,  412),  that  in  cases 
where  by  law  the  affidavit  of  any  person  residing  in  another 
State  of  the  United  States,  or  in  any  foreign  country,  is  required 
or  may  be  received  in  judicial  proceedings  in  this  State,  to  entitle 
the  same  to  be  read  it  must  be  authenticated,  first,  by  being  cer- 
tified to  by  some  judge  of  a  court  with  a  seal,  as  having  been 
subscribed  and  taken  before  him,  at  a  given  time  and  place ;  and 
second,  the  genuineness  of  his  signature,  the  existence  of  the 
court,  and  his  membership  of  it,  must  be  certified  to  by  the  clerk 
of  the  court  under  the  seal  thereof.  In  affidavits  taken  in  another 
State  or  in  a  foreign  country,  all  the  courts  require  for  their 
authentication,  and  to  allow  them  to  be  used,  is  a  substantial 
compliance  with  the  terms  of  the  statutes.  They  will  be  received, 
though  the  strict  and  literal  letter  of  the  statute  has  not  been 
complied  with.  Manufacturers  and  Mechanics'  Bank,  etc.,  v. 
Gmden,  3  Hill,  461;  Beldenv.  Devoe,  12  Wend.  223,  and  note 
'  on  page  225  ;  City  BanTc  v.  Lumley,  28  How.  397. 
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Section  4.  Formal  requisites. 

a.  Title.  The  entitling  of  an  affidavit  is  not  an  indispensable 
part  of  it.  The  Code,  section  406,  has  provided  that  it  shall  not 
be  necessary  to  entitle  an  affidavit  in  the  action ;  bnt  an  affidavit 
made  without  a  title,  or  with  a  defective  title,  shall  be  as  valid 
and  effectual  for  every  purpose  as  if  it  were  duly  entitled,  if  it 
intelligibly  refer  to  the  action  or  proceeding  in  which  it  is  made. 
Although  the  Code  thus  distinctly  allows  the  omission  of  the 
title,  it  is  the  better  practice  to  insert  it,  as  it  is  the  best  way  of 
referring  to  the  action  or  proceeding.  The  name  of  the  court  in 
which  the  action  is  pending  at  the  time  the  affidavit  is  made  must 
be  stated  correctly.  Olickmcm  v.  Qlickman,  1  N.  Y.  (1  Comst.) 
611.  The  entitling  of  an  affidavit  is  unimportant  if  it  does  not 
affect  the  substantial  rights  of  an  adverse  party,  and  it  may, 
under  section  176  of  the  Code,  be  disregarded.  Pindar  v.  Black, 
4  How.  95. 

b.  Venue.  The  venue  is  one  of  the  vital  and  essential  parts  of 
an  affidavit,  and  it  is  prima  facie  evidence  of  the  place  where  it 
was  taken.  An  affidavit  without  a  venue  is  a  nullity  even  though 
it  be  sworn  to  before  an  officer  wliose  residence  is  mentioned  in 
the  jurat.  This  will  not  save  it.  GooTcy.  Staats,  18  Barb.  407. 
An  affidavit  is  a  n'ullity  if  no  venue  is  mentioned,  or  if  the  officer's 
residence  is  not  inserted.  Lane  v.  Morse,  6  How.  394.  But  see 
Barnard  v.  Darling,  1  Barb.  Ch.  218,  contra. 

c.  Numhering  allegations.  It  may  be  convenient  to  number 
the  allegations  in  an  affidavit  as  required  by  the  English  courts, 
bat  it  is  not  required  by  any  rule,  or  held  important  by  any 
«ase  in  this  State. 

d,.  Signature.  If  the  deponent's  name  be  mentioned  in  the 
affidavit  as  deponent,  his  signature  is  not  absolutely  necessary 
if  he  be  properly  and  duly  sworn.  Jackson  v.  Virgil,  3  Johns. 
539  ;  Millius  v.  Shafer,  3  Denio,  60.  See  Laimieer  v.  Allen,  2 
Sandf.  648,  contra. 

e.  Jurat.  The  jurat  should  be  in  proper  form  and  be  sub- 
scribed by  the  officer  before  whom  it  is  made.  A  majority  of  the 
cases  hold  that  if  the  jurat  be  all  right  in  the  original  it  is  imma- 
terial as  to  the  copy  served.  Barker  v.  Cook,  40  Barb.  254;  S.  C, 
16  Abb.  83  ;  25  How.  190  ;  lAvingston  v.  CheetTiam,  2  Johns.  479; 
Union  Furnace  Co.  v.  Shepherd,  2  Hill,  414.  The  case- of 
OraJiamv.  McOoun,  5  How.  353,  seems  to  hold  the  contrary. 

If  a  jurat  is  in  the  usual  form,  and  states  that  the  affidavit  was 
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subscribed  and  sworn  to  in  the  presence  of  the  vice-consul  of 
Canada,  and  he  so  certifies,  under  seal,  it  is  sufficient.  Glty 
Bank  v.  Lumley,  28  How.  397.  The  jurat  must  agree  with  the 
venue,  otherwise  the  affidavit  cannot  be  used.  Snyder  v.  Olm 
sted,  2  How.  181 ;  Sandland  v.  Adams,  id.  127 ;  Davis  v. 
Bich,  id.  86. 

/.  folioing,  indorsing,  etc.,  of  affidavits.  As  prescribed  by 
the  ,26th  rule  of  the  supreme  court,  affidavits  must  be  fairly 
and  legibly  written  ;  and  if  more  than  two  folios  in  length,  must 
be  folioed,  and  they  must  be  indorsed.  If  not  so  legibly  written, 
folioed  and  indorsed,  the  party  receiving  them  may,  within 
twenty-four  hours  after  their  receipt,  return  them  with  a  par- 
ticular statement  of  his  objections  thereto ;  but  if  he  does  not 
return  them  within  the  time  specified,  he  will  be  deemed  to  have 
waived  his  objections  to  them.  A  failure  to  return  such  papers 
in  due  time  is  a  waiver  of  the  objection.  Taylor  v.  Mayor,  etc., 
of  N.  T.,  11  Abb.  255.  But  a  party  availing  himself  of  this  rule 
must,  himself,  be  free  from  the  same  objections,  otherwise  he  will 
not  be  sustained  by  the  court.  Sawyer  v.  Schoonmaker,  8  How. 
198. 

g.  General  form.  Affidavits  are  of  various  forms,  according  to 
the  circumstances  under  which  they  are  used  or  the  facts  sworn 
to,  but  they  usually  begin  and  end  alike,  and  the  following  is 
the  form  generally  adopted : 


Edward' Jonea  and  otkera 

agst. 

William  Brown. 


Rensselaer  County,  ss.: 

James  Morgan  (of  the  city  of  Troy,  in  said  county),  being  duly 
sworn,  says  (if  more  than  one  deponent  to  the  same  facts,  insert 
before  the  words,  "being  duly  sworn,  says"— and  Thomas 
Smith,  of  the  same  place),  being  severally  duly  sworn,  say,  and 
each  for  himself  says  (here  set  out  the  facts  to  be  stated). 

James  Morgan. 


his 

Thomas  X  Smith. 

mark. 


Subscribed  and  sworn  to  before ) 
me,  this  (1st)  day  of  (  ),  187    ,  ( 

John  C.  Smith, 

Commissioner  of  Deeds, 


Trot,  N.  Y. 
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Section  5.  Mode  of  stating  facts. 

a.  Facts  only  should  be  stated.  The  facts  in  detail  must  only 
be  set  out  in  an  affidavit  and  not  the  legal  inferences  to  be  drawn 
from  them.  That  is  a  matter  for  the  court.  For  instance,  where 
an  affidavit  claimed  for  the  deponent  a  residence  in  the  city  of 
New  York,  the  court  said  that  residence  was  a  legal  conclusion, 
and  that  only  the  facts  from  which  the  deponent  drew  such  con- 
clusion should  have  been  stated.  Chaine  v.  Wilson,  1  Bosw. 
686;  S.  C,  8  Abb.  107;  S.  C,  16  How.  552.  Again,  where  an 
affidavit  set  forth  that  by  the  terms  of  a  copartnership  agree- 
ment, the  plaintiff,  on  the  dissolution  of  the  copartnership,  was 
entitled  to  the  possession  of  the  property,  the  court  held  that  the 
affidavit  set  forth  a  mere  legal  conclusion,  and  that  the  facts  in 
detail  should  only  be  stated  in  order  that  the  court  might  draw 
the  conclusion  from  them.  Bepew  v.  Leal,  2  Abb.  136.  Infer- 
ences and  arguments  must  not  be  set  forth  in  an  affidavit,  but 
facts  only.  Powell  v.  Kane  and  others,  5  Paige,  265 ;  S.  C,  2 
Edw.  Ch.  450. 

h.  Must  not  le  stated  by  way  of  recital.  All  that  portion  of 
an  affidavit  which  precedes  the  words  "being  duly  sworn,"  is  a 
recital,  and  no  part  of  the  sworn  facts.  Hence  every  thing  relied 
on  in  an  affidavit  must  come  after  those  words.  Cunningham  v. 
Goelet,  4  Denio,  71 ;  Lachaise  v.  Marks,  4  E.  D.  Smith,  618 ; 
People  ex  rel.  Wyman  v.  Johnson,  1  Pars.  Sup.  Ct.  678. 

c.  Statements  ofknowledge  or  belief.  The  statements  in  an 
affidavit  should  be  clear,  and  those  upon  knowledge,  positive, 
and  those  upon  information  or  belief  distinguished'  from  the 
other  statements.  In  swearing  to  words  spoken,  the  addition  of 
the  words,  "  or  to  that  effect,"  is  a  prdper  precaution.  1  Barb. 
Ch.  Pr.  601. 

Section  6.  Affldavit  of  merits.    See  ante.  Vol.  3,  p.  44. 
Section  7.  Service  and  filing. 

a.  Service.  Affidavits  on  motions  are  to  be  served  upon  the 
adverse  party  in  the  same  manner  as  all  other  papers  are  served 
upon  attorneys,  and  subject  to  the  same  rules.  Kule  46  of  the 
supreme  court  limits  the  time  within  which  such  service  may  be 
made  to  eight  days,  double  time,  of  course,  being  allowed  where 
the  service  is  by  mail.  Where  the  court  grants  an  order  to  show 
cause,  it  usually  prescribes  the  time  and  mode  in  which  the  ser- 
vice is  to  be  made. 

b.  Filing.    Eule  7  of  the  supreme  court  provides  that  when 
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any  order  on  a  non-enumerated  motion  is  entered  all  the  papers 
used  on  the  motion  shall  be  filed  with  the  clerk,  or  the  same 
may  be  set  aside  as  irregular.  Rule  6  directs  the  sheriff  to  file 
with  the  clerk  the  order  or  process  and  original  affidavits  on 
which  an  arrest  is  made,  within  ten  days  after  the  arrest.  Eule 
5  provides  that,  if  the  affidavits,  etc.,  on  which  an  order  for  pub- 
lication or  substituted  service  of  summons,  injunction,  or  attach- 
ment is  procured  be  not  filed,  the  defendant  may  move  to 
set  aside  the  proceedings  for  irregularity,  with  costs. 

If  the  omission  to  file  papers  be  an  inadvertence,  the  court  has 
power,  in  its  discretion,  to  relieve  the  party  failing  either  with 
or  without  terms.  Leffingwell  v.  Cham,  19  How.  54;  S.  C,  5 
Bosw.  703 ;  10  Abb.  472.  Where  the  affidavit  on  which  an 
injunction  had  been  issued  was  illegible,  and  a  personal  service 
of  the  injunction  had  not  been  made,  and  the  papers  not  filed, 
the  court  dissolved  the  injunction.  Johnson  v.  Casey,  28  How. 
492 ;  3  Rob.  710.  It  has  been  held  in  some  cases  that  the  failure 
or  neglect  to  file  an  affidavit  on  which  an  attachment  was  issued 
within  the  time  prescribed,  does  not  affect  the  warrant  or  the 
proceedings  under  it,  and  that  the  attachment  cannot  be  set  aside 
on  these  grounds  only-.  Brash  v.  WielarsTcy,  36  How.  253 ; 
Woodward  v.  Stearns,  10  Abb.  N.  S.  395.  The  safer  rule  to 
adopt  is  to  file  all  affidavits  upon  which  motions  are  granted 
within  the  time  prescribed. 

ARTICLE  II. 

PETITIONS. 

Section  1.  Definition  and  nature  of  petitions.  A  petition  is  a 
written  application  to  the  court  in  some  action,  matter  or  pro- 
ceeding, praying  for  an  order  granting  some  favor  or  relief  which 
the  court  has  a  right  to  grant.  The  difference  between  a  motion 
and  a  petition  is  substantially  this,  a  motion  is  either  oral  or  writ- 
ten and  contains  nothing  but  the  request  for  the  favor,  right  or 
rehef  to  which  the  party  moving  supposes  himself  entitled  to  or 
desires  ;  and  upon  making  it  the  moving  party  enters  court  and 
orally  states  his  case  ;  while  a  petition  is  written  and  contains, 
with  the  prayer  for  the  favor  or  relief,  the  statement  of  the  facta 
and  circumstances  which  constitute  the  case.  Petitions  are  some- 
what in  the  nature  of  affidavits,  as  the  basis  or  foundation  of  the 
court's  action  in  a  given  proceeding  in  which  they  are  used. 
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Section  3.  When  used.  Petitions  are  used  in  a  variety  of 
instances  but  principally  in  special  proceedings,  or  proceedings 
preliminary  to  the  commencement  of  actions,  as  in  case  of  the  peti- 
tion of  an  infant  or  his  next  friend  for  the  appointment  of  a 
guardian  ad  litem,  to  enable  him  to  commence  an  action ;  or 
after  an  action  has  been  commenced  and  there  are  infant  defend- 
ants, a  petition  is  made  for  the  appointment  of  a  guardian  ad 
litem  to  represent  them,  and  sometimes  petitions  are  used  in  lieu 
of  affidavits  in  making  a  motion.  The  application  for  a  writ  of 
habeas  corpus  is  usually  by  petition  ;  or  for  a  commission  de 
lunatieo  inquirendo,  or  in  the  matter  of  the  sale  of  infant's  real 
estate  and  similar  proceedings. 

Section  3.  Form  and  contents  of  petitions.  Most  of  the  rules 
which  govern  the  form  and  contents  of  affidavits  are  applicable 
to  petitions  which  are  similar  in  their  nature  and  in  many 
respects  are  alike. 

a.  Title.  As  in  the  case  of  affidavits,  the  title  of  the  action, 
matter,  or  proceeding  is  not  an  essential  or  necessary  part  of  the 
petition.  The  better  practice,  however,  in  all  cases,  is  to  insert  a 
title  at  the  head  of  the  petition. 

h.  Address.  The  address  is  an  important  part  of  the  petition, 
and  in  form  should  be  "To  the  supreme  court  (or  other  court, 
describing  it)  of  the  State  of  New  York."  BooTcTiout,  in  the 
matter  of,  21  Barb.  348. 

c.  Statement  of  facts.  Pacts  contained  in  petitions  should,  as 
in  affidavits,  be  stated  clearly  and  concisely.  Statements  on 
knowledge,  and  those  on  information  or  belief,  should  be  distin- 
guished plainly.  The  statements  of  fact  should  be  full  enough, 
if  conceded  to  be  true,  to  entitle  the  petitioner  to  the  relief  or 
favor  sought. 

d.  Prayer  for  relief.  After  the  statement  of  facts  is  concluded, 
the  petition  closes  with  a  prayer  for  the  relief  sought,  which, 
while  it  should  be  brief,  should  yet  be  full  and  cover  all  the 
ground  or  relief  which  the  petition  aims  to  secure  or  obtain. 

e.  Signature.  In  regard  to  the  signature  of  a  petition,  the 
same  rule  obtains  as  that  laid  down  in  relation  to  affidavits.  Its 
omission  is  not  a  fatal  error,  but  is,  nevertheless,  an  error. 

/.  Verification.  It  is  not  necessary,  in  all  cases,  to  verify  a 
petition,  but  where  it  is  used  as  a  substitute  for  an  affidavit  it 
must  be  verified ;  and  where  it  is  the  foundation  of  a  motion  or 
other  application,  it  should  in  all  cases  be  verified.     The  form 
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of  the  verification  of  a  petition  is  the  same  _as  that  used  in 
pleading. 

g.  FoUoing.  The  rule  previously  stated  as  to  affidavits  and 
other  papers  in  respect  to  folioing  applies  also  to  petitions. 
They  must  be  fairly  and  legibly  written  and  indorsed,  and  where 
they  are  of  more  than  two  folios  in  length  must  be  folioed. 

Ji.  General  form.  No  form  of  petition  can  be  given  that  can 
be  followed  in  all  cases.  If  req[uired  in  an  action,  they  should 
be  entitled  therein  ;  and  when  not  so  required,  they  should  be 
so  entitled  as  to  refer  to  the  matter  in  which  they  are  used.  The 
following  may  serve  as  a  form  in  some  cases : 

(SUPREME)  COURT  —  County  of  (Rensselaer). 


In  the  matter  of  tlie  petition  of  Abel 
Gordon,  general  guardian  of  Ed- 
ward T.  Carleton  and  Emma  K. 
Carleton,  infants,  for  the  sale  of 
their  real  estate. 


To  the  Supreme  Court  of  the  State  of  New  YorTc  : 

The  petition  of  Abel  Gordon,  of  the  (city  of  Troy  in  said 
county  and  State),  respectfully  shows  to  the  court : 

That  he  is  the  general  guardian  of  the  above-named  infants  (if 
the  infant  be  over  the  age  of  fourteen,  he  joins  in  the  petition). 

(Here  set  out  in  full  the  facts  meeting  the  requirements  of  the 
sixty-seventh  rule  of  the  supreme  court.) 

Wherefore  your  petitioner  prays  (set  out  the  favor  or  relief 
asked,  in  full),  and  your  petitioner  will  ever  pray. 

mated  Trot,  N.Y.,  1,18    .) 

Abel  Gordok. 

State  oe  New  York,  )  ^^  . 

(Eensselaer)  County,  f     " " 

Abel  Gordon,  being  duly  sworn,  says  that  he  is  the  petitioner 
named  in  and  who  signed  the  above  petition,  and  that  it  is  true 
of  his  own  knowledge,  except  as  to  the  matters  therein  stated  on 
information  and  belief,  and  as  to  those  matters  he  believes  it  to 

be  true.  .         ^ 

Abel  Gordon. 

Sworn  before  me, ) 
1,18    .      f 
Edmund  L.  Cole, 
Commissioner  of  Deeds,  Troy,  N.  Y. 

If  the  petition  be  in  any  other  matter,  action  or  proceeding, 
make  it  conform  to  the  circumstances  of  the  case,  and  set  forth 
the  facts  accordingly. 
Vol.  IV.— 74 
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Section  4.  Seryice.  Wliere  petitions  are  served  on  the  adverse 
party,  the  service  is  made  in  the  same  manner  as  that  of  other 
papers.  If  they  are  to  be  used  on  a  motion,  the  time  is  the  same 
as  a  notice  of  motion.  If  there  is  any  party  or  person  entitled 
to  be  heard  on  the  petition  when  presented,  a  copy  must  be  served 
on  such  person. 

Section  5.  Hearing.  If  on  the  hearing  of  a  petition  no  one 
appears  to  oppose  the  granting  of  its  prayer,  an  order  is  taken 
in  conformity  to  it.  Should  the  petitioner  not  appear,  but  a 
party  appears  to  oppose,  the  petition  is  dismissed,  with  costs, 
[f  both  sides  be  represented,  it  is  heard  as  a  motion. 


CHAPTER  III. 

PEACTICE  ON  MOTIONS. 
ARTICLE  I. 

PEELIMINARIES  TO   MOTIONS. 

Section  1.  Preparing  motion  papers.  If  it  becomes  necessary 
at  any  time  in  the  conduct  of  an  action  or  proceeding  to  make  a 
motion,  the  first  proceeding  is  to  collect  and  arrange  all  the  facts 
procurable  upon  which  to  found  the  motion.  The  law  should 
then  be  examined  to  ascertain  whether  on  the  available  facts  the 
moving  party  would  be  entitled,  as  of  right,  to  what  he  asks ; 
or,  if  it  be  a  favor  in  the  discretion  of  the  court,  whether  the 
facts  be  such  as  to  commend  him  to  the  court  for  favor.  If  the 
facts  will  not  warrant  the  motion,  it  will  be  useless  to  make  it. 
Care  should  be  taken  to  have  a  full  and  complete  understanding 
of  the  facts  upon  which  the  motion  is  to  be  based,  as  well  as 
those  upon  which  it  is  Ukely  to  be  opposed.  If  the  conclusion 
be  reached  that  the  facts  are  suflB.cient  to  sustain  the  motion,  the 
papers  should  be  carefully  prepared,  and  should  contain  all 
those  points  noted  as  essential  in  the  discussion  of  the  subject 
of  motions  and  orders  as  contained  in  the  various  divisions  of 
this  part  of  the  work. 

Section  2.  Compelling  affidavits. 

a.  When  affidavit  may  be  obtained  compulsorily.  When  any 
person  shall  refuse  to  make  an  afiidavit  voluntarily,  so  that  it 
may  be  used  for  or  against  a  motion,  the  court  may  compel  such 
affidavit  under  the  Code,  section  401,  subdivision  7.  When  the 
adverse  party's  affidavit  is  necessary,  and  he  shall  refuse  to 
make  it,  there  is  a  conflict  of  decisions  as  to  the  manner  of  get- 
ting it.  This  branch  of  the  subject  has  been  discussed,  ante, 
541,  under  the  head  of  affidavits,  chapter  2,  article  1,  section  2, 
subdivision  b. 

i.  Request  to  verify.  The  proper  practice  is  to  prepare  the 
affidavit,  present  it  to  the  person  whose  deposition  is  wanted,  and 
request  him  to  verify  it,  This  is  not  absolutely  necessary  to  give 
the  court  jurisdiction,  but  is  in  accordance  with  the  general  prac- 
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tice.  There  is  no  hardship  in  this  rule,  so  far  as  the  applicant 
is  concerned,  as  he  must  know  what  facts  the  person  can  swear 
to,  or  he  could  not  know  that  his  affidavit  is  necessary.  FisJc  v. 
The  Chicago,  Rock  Island  <fe  Pacific  Railroad  Co.,  3  Abb.  N.  S. 
430. 

c.  Application  may  he  ex  parte.  Th.e  adverse  party  is  not 
entitled  to  notice  or  hearing  on  the  application  for  an  order 
appointing  a  referee  to  take  the  affidavit  of  a  party  who  has 
refused  to  make  one  voluntarily,  or  to  be  present  when  it  is  being 
taken,  any  more  than  if  it  was  given  voluntarily  ;  neither  can  he 
move  to  set  aside  the  proceedings  to  obtain  it.  He  must  treat  it 
in  all  respects  as  a  voluntary  affidavit,  and  his  only  right  in 
respect  to  it  is  to  object  on  the  motion  to  its  being  read,  when  he 
may  be  heard.  Brooks  v.  SchuUz,  5  Rob.  656  ;  S.  C,  3  Abb.  N.  S. 
124 ;  Ramsey  v.  Gould  and  others,  57  Barb.  400  ;  S.  C,  39  How. 
63;  Ramsey  v.  Erie  Railroad  Co.,  8  Abb.  N.  S.  175. 

d.  Moving  papers.  On  an  application  to  the  court  to  compel 
a  person  to  make  an  affidavit  for  use  on  a  motion,  the  moving 
papers  must  show  the  intention  to  make  or  oppose  the  motion  ; 
the  necessity  for  the  affidavit  sought,  the  refusal  of  the  person 
or  party  to  make  it,  and  that  he  has  knowledge  of  the  facts  to 
be  stated  in  it.  Moses  v.  Banker,  34  How.  212  ;  S.  C,  7  Rob. 
131 ;  Cockey  v.  Hurd,  14  Abb.  N.  S.  183  ;  S.  C.  45  How.  70 ; 
Erie  R.  R.  Co.  v.  Gould,  14  Abb.  N.  S.  279.  The  facts  and  cir- 
cumstances showing  the  necessity  of  the  application  must  be  set 
forth.  Cockey  v.  Hurd,  14  Abb.  N.  S.  183  ;  S.  C,  45  How.  70. 
From  the  facts  and  circumstauces  thus  set  forth,  the  court  will 
determine  as  to  the  propriety  of  granting  the  order.  Hudson 
River  West  Shore  R.  R.  Co.  v.  Kay,  14  Abb.  N.  S.  191.  The 
opinion  of  the  applicant  that  the  affidavit  of  an  adverse  party  is 
necessary,  or  the  applicant's  belief  that  the  facts  sought  to  be 
proved  are  within  the  knowledge  of  such  party,  will  not  be  suffi- 
cient to  support  a  motion  for  a  reference  to  take  his  affidavit. 
Cockey  v.  Hurd,  14  Abb.  N.  S.  183 ;  S.  C,  45  How.  70. 

The  affidavit  may  be  made  by  the  party  or  his  attorney. 
Moses  V.  Banker,  34  How.  212  ;  S.  C,  7  Rob.  131. 

Affidavit  to  obtain  reference  to  take  affidavit  to  he  used  on  motion. 

{Title  of  cause.) 

Rensselaer  Cotjntt,  ss.  / 

Francis  Rising,  being  duly  sworn,  says,  that  he  is  the  attorney 
tor  the  plaintiff  m  the  above-entitled  action.     That  said  action  is 
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brought  by  plaintiff  (to  obtain  a  divorce  from  the  defendant  on 
the  ground  of  adultery).  That  issue  has  been  joined  in  said 
action  by  the  service  of  defendant' s  ansv^er  denying  the  adultery 
in  the  complaint  charged.  That  deponent  is  about  to  move  the 
court  in  said  action  (for  an  order  directing  defendant  to  make 
provision  for  plaintiff's  support  during  the  pendency  of  this 
action,  and  to  pay  a  reasonable  sum  for  her  counsel  fees  in  the 
same.  That  John  Doe  is  (a  banker  having  the  custody  of  defend- 
ant's bank  account  and  employing  him  at  a  liberal  salary).  That 
deporjent  has  applied  to  tlie  said  John  Doe  to  make  an  affidavit 
as  to  (the  amount  of  the  balance  to  defendant' s  credit  on  said 
bank  account,  and  the  amount  of  defendant's  salary,  and  he  has 
refused  to  make  such  affidavit  voluntarily).  That  said  John 
Doe  has  full  knowledge  of  the  facts  in  relation  to  (said  bank 
account  and  salary)  and  deponent  can  obtain  them  of  no  other 
person.  That  a  knowledge  of  these  facts  is  necessary  to  enable 
the  court  to  make  a  proper  order  in  the  decision  of  said  motion. 

Feancis  Rising. 
Sworn  before  me,  1,  18    . 

Charles  D.  Kellttm, 

Notary  Public,  Troy,  N.  T. 

The  affidavit,  of  course,  will  vary  in  accordance  with  the  facts 
of  any  particular  case. 

e.  Order  of  reference.  On  a  proper  showing,  the  court  will 
make  an  order  appointing  a  referee  to  take  the  affidavit  desired. 
But  the  order  will  not  be  granted  as  a  matter  of  right  if  the 
facts  presented  do  not  show  the  propriety  of  the  order.  In 
determining  the  motion,  the  court  will  take  into  consideration  all 
the  facts  of  the  case.  Hudson  River  West  Shore  R.  R.  v.  Kay, 
14  Abb.  N.  S.  191.  If  it  appears  that  the  affidavit  is  unnecessary 
for  the  purposes  alleged,  or  that  the  person  whose  deposition  is 
required  is  incompetent,  or  that  the  real  object  of  the  application 
is,  under  the  cover  of  a  motion,  to  obtain  an  examination  which 
could  not  be  obtained  on  a  direct  application,  the  court  will 
refuse  the  order.  Moses  v.  Banker,  34  How.  312  ;  S.  C,  7  Rob. 
131. 
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Order  of  reference  to  take  an  affidavit  for  purpose  of  motion. 

At  a  special  term  of  the  supreme  court  held  at  (the  chambers  of 
the  Hon.  C.  R.  Ingalls),  in  (the  city  of  Troy),  in  and  for  the 
(county  of  Rensselaer),  and  State  of  New  York,  on  the  (1st) 
day  of  ,  18    .     Present  —  Hon.  C  R.  Ingalls,  justice. 

Mary  Roe  ] 

agat. 
Richard  Roe. 


On  reading  and  filing  the  affidavit  of  Francis  Rising,  plaintiff's 
attorney  herein,  by  which  it  appears  that  plaintiff  is  about  to  move 
the  court  for  an  order  (for  alimony  and  counsel  fees)  in  this  cause, 
and  that  (John  Doe)  is  a  necessary  witness  to  support  said  motion, 
and  that  the  said  John  Doe  has  refused  to  make  voluntarily  an 
affidavit  therein ;  now,  on  motion  of  Francis  Rising,  Esq.,  of 
counsel  for  the  plaintiff. 

It  is  ordered  that  Robert  Stone,  Esq. ,  of  said  city  of  Troy, 
be,  and  he  hereby  is,  appointed  referee  herein,  for  the  purpose 
of  taking  the  affidavit  of  the  said  John  Doe,  for  the  purposes  of 
said  motion,  pursuant  to  section  401  of  the  Code  of  Procedure. 

C.  R.  Ingalls, 

Filed  1,  18    .  Just.  Sup.  Ct. 

Wm.  Lape,  Cleric. 

f.  Compelling  attendance.  The  order  having  been  granted  and 
duly  entered  with  the  clerk,  a  certified  copy  should  be  delivered 
to  the  referee  as  his  authority  to  proceed  with  the  reference. 
Upon  receiving  the  order,  the  referee  fixes  a  time  and  place  for 
the  examination,  and  a  subpoena  is  issued  in  the  usual  form  for 
a  reference,  and  served  upon  the  party  to  be  examined  to  compel 
his  appearance.  Code,  §  401,  sub.  7.  Although  it  may  not  be 
necessary,  it  is  advisable  to  tender  to  the  party  to  be  examined 
the  usual  witness'  fee. 

g.  The  examination.  The  examination  must  be  confined 
strictly  to  the  purposes  of  the  motion  for  which  the  affidavit 
sought  has  been  ordered  obtained.  A  party  will  not  be  allowed 
to  make  a  "fishing"  examination.  Moses  v.  Banker,  34  How. 
212 ;  S.  C,  7  Rob.  131  ;  Fisk  v.  Chicago,  Rock  Island  &  Pacific 
jR.  Ji.,3  Abb.  N.  S.  430  ;  Urie  R.  R.  Co.  v.  Gould,  14  id.  279. 

h.  Fees  of  referee.  The  referee  is  allovred,  as  fees,  three  dol- 
lars a  day.     Code,  §  401,  sub.  7. 

i.  Setting  aside  order.  The  adverse  party  cannot  move  to  set 
aside  the  order  in  this  proceeding,  unless  he  is  the  person  named 
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in  the  order  of  reference.  That  right  belongs  only  to  the  person 
who  has  refused  to  make  the  affidavit  voluntarily.  Brooks  v. 
Schultz,  5  Rob.  656 ;  S.  C,  3  Abb.  N.  S.  124 ;  Ramsey  v.  Gould, 
57  Barb.  398  ;  Ramsey  v.  Erie  Railroad  Oo.,  8  Abb".  N.  S.  174. 
A  person  waives  his  right  to  move  to  set  aside  an  order  to  take 
Ms  affidavit  compulsorily  if  he  appear  and  be  sworn  and  par- 
tially examined  without  objection.  He  is  then  too  late.  Erie 
Railroad  Qo.  v.  Qhamplain,  35  How.  74. 

j.  Form  of  deposition. 

Deposition  of  (John  Doe),  taken  for  the  purposes  of  a  motion 
in  the  supreme  court  for  (counsel  fees  and  alimony)  before  the 
subscriber,  Robert  Stone,  a  referee  duly  appointed  for  that  pur- 
pose by  an  order  of  the  court,  bearing  date  the  (1st)  day  of  , 
187    ,  a  copy  of  which  is  hereto  annexed  : 

Mary  Roe 

agat. 

Elcliard  Roe. 


State  of  New  York,  \ 
(Rensselaer)  County,  j 


(John  Doe),  of  the  city  of  Troy,  in  said  county,  being  duly 
sworn,  says :  That  he  is  engaged  in  business  as  a  (broker  and 
private  banker)  in  said  (city) ;  that  the  defendant  herein  is  in  his 
employ  in  the  capacity  of  book-keeper,  and  receiving  a  salary 
for  his  services  as  such  of  (twelve  hundred  dollars)  per  annum  ; 
that  the  balance  placed  to  his  credit  on  deponent's  books  is  the 
sum  of  (three  hundred  and  ninety-four  dollars  and  thirty-six 
cents),  as  appears  from  said  books. 

John  Doe. 
Sworn  to  and  subscribed  before  me, ) 

this  3d  day  of  ,  18    ,  ] 

Robert  Stoke,  Referee. 

The  affidavit  thus  procured  is  ready  for  use  on  the  motion,  and 
a  copy  of  it  is  served  the  same  as  the  other  affidavits,  with  the 
notice  of  motion  on  the  adverse  party. 

The  forms  here  given  are  intended  as  a  guide  to  the  practice 
upon  this  proceeding.  They  will  all  necessarily  vary  according 
to  the  circumstances  of  each  particular  case ;  but,  from  those 
given,  correct  papers  can  be  drawn  upon  any  motion. 
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ARTICLE  II. 

PKOCEEDINGS  TO   OBTAIIT   OEDERS. 

Section  1.  Motion,  by  whom  made.  It  is  the  office  of  the  coun- 
sel in  an  action  or  proceeding,  when  a  motion  is  to  be  made,  to 
appear  in  court  and  make  the  motion.  As  upon  admission  to 
the  bar,  both  the  degree  of  attorney  and  counselor  is  conferred 
upon  the  same  person,  the  attorney  in  the  cause  may  be,  and 
generally  is,  counsel  on  the  motion.  In  ordinary  cases,  the 
order  drawn  up  states  that  it  was  made  oh  the  motion  of  the 
counsel  who  made  the  motion. 

Section  2.  In  what  county  to  moTC. 

a.  When  on  notice.  The  Code  has  provided  by  section  401, 
subdivision  4,  that  motions  upon  notice  must  be  made  within  the 
district  in  which  the  action  is  triable,  or  in  a  county  adjoining 
that  in  which  it  is  triable,  except  that  where  an  action  is  triable 
in  the  first  judicial  district,  the  motion  must  be  made  therein  j 
and  that  no  motion  upon  notice  can  be  made  in  the  first  judicial 
district  in  an  action  triable  elsewhere.  This  section  only  applies 
to  motions  on  notice  as  specified  in  it.  The  county  where  the 
action  is  triable  is  the  county  in  which  the  venue  is  laid  in 
the  complaint,  unless  it  be  changed  by  order  of  the  court  in  the 
cases  provided  by  the  Code.  Until  so  changed,  motions  must 
be  made  in  the  district  in  which  the  county  named  as  the  place 
of  trial  in  the  complaint  is  situated,  or  a  county  adjoining  it, 
and,  after  it  is  changed,  the  same  rule  obtains  in  regard  to  the 
county  to  which  it  is  changed.  Bangs  v.  Selden^  13  How.  375 ; 
AsJcins  V.  Jlearns,  3  Abb.  184.  The  reference  of  an  action  to 
a  referee  in  another  county  does  not  per  se  change  the  place 
of  trial  to  the  county  where  the  referee  resides.  Wheeler  v. 
Maitland,  12  How.  35.  Where  the  complaint  is  not  served  or 
filed,  or  where  the  place  of  trial  is  omitted  in  it,  the  county 
named  in  the  summons  is  the  county  where  the  action  is  triable. 
Davison  v.  Fowell,  13  How.  288. 

6.  When  ex  parte.  Where  a  iiotice  of  motion  need  not  be 
served  on  the  adverse  party,  and  the  motion  is  ex  parte.,  and 
made  out  of  court,  the  order  on  it  may  be  made  by  any  judge  of 
the  court  in  any  part  of  the  State,  and  it  may  also  be  made  by 
the  county  judge  of  the  county  in  whicli  the  action  is  triable,  or 
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of  the  county  in  wMch.  the  attorney  for  the  moving  party  resides, 
except  in  the  case  of  an  order  to  stay  proceedings  after  verdict. 
Code,  §  401,  subd.  3.  An  example  of  such  an  order  is  one  extend- 
ing the  time  to  serve  an  ansvrer,  or  a  demurrer  to  a  complaint, 
which  is  ex  parte,  and  may  be  made  at  chambers.  A  county 
judge  can  make  an  order  staying  proceedings  on  a  judgment 
entered  on  the  report  of  a  referee.  Such  a  report  and  judgment 
is  not  a  verdict  withm  the  meaning  of  this  section  of  the  Code, 
which  means  the  finding  of  a  jury.  Otis  v.  Spencer,  8  How.  172. 
A  special  county  judge,  holding  office  under  a  statute  passed 
prior  to  the  amendment  in  1859,  to  section  401  of  the  Code,  con- 
ferring on  county  judges  the  power  to  make  orders  in  actions  in 
the  supreme  court,  has  only  the  power  possessed  by  county 
judges  previous  to  the  passage  of  such  amendments,  and  cannot 
make  an  order  extending  time  to  answer  in  an  action  not  triable 
in  his  own  county.    Keeler  v.  Olin,  8  Abb.  N.  S.  449. 

Section  3.  At  what  term  to  move. 

a.  When  on  notice.  Contested  motions  shall  not  be  noticed 
or  brought  to  a  hearing  at  any  special  term  held  at  the  same 
time. and  place  with  a  circuit,  except  in  actions  upon  the 
calendar  for  trial  at  such  circuit,  and  in  which  the  hearing  of 
the  motion  is  necessary  to  the  disposal  of  the  cause,  and  except, 
also,  that  in  counties  in  which  no  special  term,  distinct  from  a 
circuit,  is  appointed  to  be  held,  motions  in  actions  triable  in  any 
such  county  may  be  noticed  and  brought  on  at  the  time  of  hold- 
ing the  circuit  and  special  term  in  the  county  in  which  such 
actions  are  triable.  Rule  47,  Sup.  Ct.  Except  in  the  first 
judicial  district  (Code,  §  401,  sub.  2),  and  with  the  exception  of 
certain  cases  specified  by  law  (Rule  47),  in  which  motions  may 
be  made  at  chambers,  motions  must  be  made  either  at  a  general 
or  a  special  term.  Bedell  v.  Powell,  3  Code  R.  61.  The  parties 
may  stipulate  that  a  motion  noticed  for  a  special  term  may  be 
heard  at  chambers,  but  the  order  must  be  entered  in  pursuance 
thereof  as  "at  the  special  term,"  with  no  reference  to  chambers. 
Kelly  V.  Thayer,  34  How.  163. 

I.  When  ex  parte.  Motions  in  which  it  is  not  necessary  to  give 
notice  to  the  adverse  party,  may  be  made  at  any  term,  or  before 
any  judge  of  the  court  at  chambers,  or  before  a  county  judge  m 
the  instances  provided  by  the  Code,  section  401,  subdivision  3. 

c.  On  an  order  to  show  cause.    As  orders  to  show  cause  are, 
for  the  purposes  of  a  motion,  equivalent  to  notices  of  motion, 
Vol.  IV.— 75 
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the  object  in  obtaining  them  is  to  have  the  motion  heard  on  a 
shorter  notice  than  is  allowed  on  a  notice  of  motion,  they  are 
obtained  ex  parte,  and,  on  proper  showing,  may  be  obtained  in 
the  same  manner  as  other  ex  parte  orders. 

d.  In  the  first  judicial  district.  Motions,  except  for  a  new 
trial  on  the  merits,  may  be  made  in  the  first  judicial  district  to  a ' 
judge  or  justice  out  of  court.  Code,  §  401,  subd.  2.  Motions 
required  to  be  made  in  court  are  so  made  when  made  at  cham- 
bers in  this  district,  as  a  special  term  is  held  at  chambers  all  the 
time.  Main  v.  Pope,  16  How.  271 ;  Bislrow  v.  Folger,  5  Abb. 
53.  If  the  motion  should  not  be  reached  at  chambers  in  this 
district  on  the  day  noticed,  or  for  any  other  cause  is  not  heard, 
this  is  not  fatal  to  the  motion,  as  it  stands  over,  as  of  course,  to 
be  heard  on  the  next  day,  unless  a  different  disposition  be  made 
of  it  by  the  court,  on  consent  of  the  parties.  Mafhis  v.  Vail, 
10  How.  458. 

Section  4.  At  what  time  to  move. 

a.  To  correct  irregularities.  The  rule  is  well  settled  that  a 
motion  to  vacate  process  or  proceedings  on  the  ground  of  irregu- 
larity, must  be  made  as  soon  as  the  moving  party  discovers  the 
irregularity,  and  before  another  step  has  been  taken  by  him  in 
the  case ;  otherwise,  the  irregularity  will  be  held  to  have  been 
waived,  unless  some  good  excuse  is  shown  for  the  delay.  Hey- 
nolds  V.  CTiamplain  Transp.  Co.,  9  How.  7 ;  Reddy  v.  Wilson, 
id.  34 ;  Wood  v.  Anthony,  id.  78 ;  Patterson  v.  Grams,  11  id. 
91 ;  Jones  v.  U.  S.  Slate  Co.,  16  id.  129  ;  Nichols  v.  Nichols,  10 
Wend.  560 ;  Cowman  v.  Lovett,  10  Paige,  559  ;  Bowman  v.  Tall- 
man,  19  Abb.  84 ;  S.  C,  28  How.  482  ;  2  Rob.  632  ;  3  id.  633 ;  Law- 
rence V.  Jones,  15  id.  110 ;  Low  v.  Graydon,  14  id.  444.  Where 
the  motion  is  to  set  aside  a  judgment,  process  or  proceeding  on 
account  of  a  jurisdictional  defect,  the  motion  may  be  made  at 
any  time.  Laches  will  not  confer  jurisdiction.  Titus  v.  Belyea, 
8  Abb.  177  ;  S.  C,  16  How.  371 ;  BulJcley  v.  Bulkley,  6  Abb.  307; 
Hallett  V.  Righters,  13  How.  43. 

6.  In  other  cases.  Motions  are  to  be  made  as  speedily  as 
practicable,  or  the  party  moving  may  suffer  from  his  delay.  A 
motion  to  change  the  place  of  trial,  on  the  ground  that  the  venue 
laid  in  the  complaint  is  not  the  proper  county,  should  be  made 
before  issue  joined.  Where  it  is  made  on  the  ground  of  incon- 
venience of  witnesses,  it  should  be  made  immediately  after  the 
joining  of  issue. 
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Section  5.  When  motions  may  Ibe  ex  parte.  A  motion  which 
may  properly  be  made  by  one  of  the  parties  to  an  action  or  pro- 
ceeding, without  notice  to  the  opposite  party,  is  an  ex  parte 
motion.  Orders  made  upon  such  motions  may  be  termed  ex 
•parte  orders.  Orders  are  ex  parte  when  they  are  a  matter  of 
right,  a  matter  of  course,  or  when  the  opposite  party  cannot 
oppose  them.  They  are  granted  in  actions  and  in  other  matters 
and  proceedings.  It  would  be  difficult  to  mention  all  the 
instances  in  which  they  are  granted,  though  a  few  will  serve  to 
point  out  their  nature  so  that  there  may  be  no  difficulty  in  dis 
tinguishing,  in  a  given  case,  whether  the  order  may  be  had  ex 
parte  or  not.  They  are  such  orders  as  those  appoiLting  guar- 
dians ad  litem  to  prosecute  or  defend  actions  for  infant  parties  ; 
orders  extending  time  to  demur,  answer,  reply,  or  make  a  case 
and  exceptions  ;  orders  for  publication  of  summons,  pr  substi- 
tuted service  ;  orders  in  actions  where  defendants  have  not 
appeared ;  orders  of  injunction,  arrest,  attachment,  etc.,  on  the 
commencement  of  actions  ;  orders  by  the  same  judge  to  modify 
Ms  own  previous  order  made  ex  parte;  all  orders  to  show  cause 
and  all  orders  entered  by  consent. 

Section  6.  When  motion  must  he  on  notice.  All  motions  upon 
the  hearing  of  which  the  adverse  party  has  a  right  to  appear  and 
be  heard  before  an  order  is  taken  against  him,  or  a  decision  given, 
must  be  brought  before  the  court  on  due  notice  to  such  adverse 
party.    Code,  §§  400  to  413. 

Section  7.  Requisites  of  a  notice  of  motion. 

a.  Must  le  in  writing.  In  all  cases  where  a  notice  of  motion 
is  necessary  to  be  served,  it  must  be  in  writing.    Code,  §  408. 

l.  How  entitled.  A  notice  of  motion  must  be  entitled  in  the 
court  in  which  the  motion  is  made,  otherwise  it  is  fatally  defect- 
ive. CUckman  v.  ClicTcman,  1  N.  Y.  (1  Comst.)  611.  And 
notices  of  motion  should  contain  the  title  of  the  case  in  all  cases, 
but  not  necessarily  in  full.  As  to  the  omission  of  a  title,  or 
where  the  title  is  defective,  see  ante,  580. 

c.  Length  of  notice.  Section  402  of  the  Code  prescribes  the 
length  of  time  necessary  for  a  notice  of  motion  to  be  eight  days, 
except  where  an  order  to  show  cause  is  obtained,  in  which  case 
the  court  or  judge  may,  in  his  discretion,  prescribe  a  shorter  time. 
The  only  exceptions  to  this  rule  are  those  in  the  cases  mentioned 
in  rule  81  of  the  supreme  court,  which  allows  motions  for  staying 
sale  on  a  judgment  in  partition,  or  on  the  foreclosure  of  a  mort- 
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gage,  to  be  upon  a  notice  of  two  days  at  least,  and  a  motion  for 
j  udgment  on  a  frivolous  demurrer,  answer  or  reply,  in  which  latter 
case  only  five  days'  notice  of  motion  is  necessary.    Code,  §  247. 

d.  For  what  time  noticed.  All  non-enumerated  motions  must 
be  noticed  for  the  first  day  of  the  term,  and  of  course  the  eight 
days  required  must  be  calculated  to  the  first  day.  Rule  27,  Sup. 
Ct.  The  courts  have  been  disposed  to  enforce  a  strict  observance 
of  this  rule.  President  Ogdenshurg  Banlc  v.  Eaige,  2  Code 
R.  67 ;  Walrath  v.  Killer,  id.  129.  If  a  sufficient  excuse  be  shown 
upon  the  moving  papers,  the  courts  intimate  that  a  motion  may 
be  noticed  for  a  day  other  than  the  first  day  of  the  term.  Whip- 
ple V.  Williams,  4  How.  28.     Ante,  593,  594. 

e.  Stating  grounds  of  motion.  In  general,  the  grounds  of  the 
motion  must  be  stated  in  the  notice,  and  in  all  cases  the  grounds 
must  appear  either  in  the  notice  itself  or  in  the  papers  attached 
and  accompanying  it  {Ellis  v.  Jones,  6  How.  296),  and  rule  46 
of  the  supreme  court  provides  that  where  a  motion  is  to  correct 
an  irregularity,  the  irregularity  complained  of  must  be  stated  in 
the  notice  of  motion. 

/.  liefer  ence  to  moving  papers.  The  notice  of  motion  should, 
in  all  cases,  refer  to  the  moving  papers,  whether  they  be  affida- 
vits or  petitions,  etc.,  annexed,  or  to  pleadings  and  papers  there- 
tofore served  on  the  opposite  party,  or  papers  in  the  possession 
of  the  adverse  party ;  and  should  state  that  the  motion  will  be 
made  upon  the  papers  referred  to. 

g.  Statement  of  relief  demanded.  The  notice  of  motion 
should  contain  a  full,  clear  and  direct  statement  of  the  relief 
demanded,  and  if  the  relief  demanded  be  in  the  alternative,  each 
alternative  should  be  distinctly  stated.  Where  the  relief  sought 
is  given  by  statute,  the  language  of  the  statute  should  be  followed. 
It  is  usual  to  add  the  words,  at  the  end  of  the  relief  demanded, 
"or  for  such  other  or  further  rule,  order  or  relief  in  the  premises 
as  the  court  shall  please  to  grant,"  or  that  in  substance.  Relief 
is  sometimes  granted  by  the  court  under  this  clause,  but  it  must 
be  clearly  justified  by  the  moving  papers.  Bellinger  v.  Martin- 
dale,  8  How.  113  ;  Shear  v.  Hart,  3  id.  74. 

h.  Demand  for  costs  of  motion.  To  entitle  a  moving  party  to 
the  costs  of  a  motion,  they  must  be  demanded  in  terms.  They  will 
not  be  granted  under  a  prayer  for  such  other  or  further  relief  as 
the  court  shall  please  to  grant.  NortJbrup  v.  Tan  Dusen  5  How. 
134  ;  S.  C,  3  Code  R.  140. 
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i.  Service.  A  notice  of  motion  is  to  be  served  in  the  same  manner 
as  all  other  papers,  unless  the  court,  on  granting  an  order  to  show 
cause  for  the  purposes  of  a  motion,  directs  a  particular  mode  of 
service,  in  which  case  the  direction  must  be  strictly  followed. 

j.  Countermanding  a  notice.  The  practice  is  well  settled,  that 
after  a  notice  of  motion  has  been  served,  it  cannot  be  counter- 
manded or  withdrawn  without  subjecting  the  party  who  noticed 
the  motion  to  costs.  And  that  the  party  upon  whom  a  notice  of 
motion  is  served  has  a  right  to  appear  on  the  return  day  of  the 
motion  and  take  a, dismissal  of  it  with  costs.  Bates  v.  Jaines, 
1  Duer,  668  ;  WalkensJiaw  v.  Perzel,  32  How.  310  ;  S.  C,  5  Rob. 
648 ;  7  id.  606.  But  where  a  notice  of  motion  was  for  two  dis- 
tinct and  separate  kinds  of  relief,  the  court  held  that  it  might  be 
withdrawn  as  to  one  of  the  objects  of  the  motion  without  entitling 
the  adverse  party  to  costs,  and  that  the  motion  might  be  pro- 
ceeded with  for  the  remaining  object.  Walkenshaw  v.  Perzel, 
32  How.  310  ;  S.  C,  5  Rob.  648  ;  7  id.  606. 

k.  General  form.  The  circumstances  of  each  case  will  govern 
the  form  of  the  notice  of  motion,  while  the  following  will  serve 
as  a  general  guide : 

Notice  of  motion. 

SUPREME  COURT  —  (Rensselabr  County.) 

James  C.  Clarkaon  I 

agst.  V 

"Wilfred  N.  Carter.  \ 


Please  to  talce  notice,  that  upon  the  pleadings  and  proceed 
ings  herein,  and  upon  affidavits  and  papers,  of  which  the 
annexed  are  copies,  a  motion  will  be  made  by  the  defendant 
lierein,  at  a  special  term  of  the  supreme  court  appointed  to  be 
held  at  the  (city  hall)  in  the  (city  and  county  of  Albany)  in  and 
for  the  (third)  judicial  district  of  the  State  of  Few  York,  on  the 
(first  Tuesday  of  ,  18    ),  at  (ten)  o'clock  in  the  forenoon 

of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard  for  an 
order  changing  the  place  cf  trial  of  this  action  from  the  county 
)f  Rensselaer  to  the  county  of  Columbia,  upon  the  ground  of 
the  convenience  of  witnesses,  or  for  such  other  or  further  order 
in  the  premises  as  the  court  shall  please  to  grant,  together  with 
the  Costs  of  motion. 
Dated,  Hudson,  JST.  Y.,  25,  18    . 

Yours,  etc., 

S.  L.  Magoun, 
Defendant's  Attorney,  Hudson,  N.  T. 
ToHenkt  A.  Merritt,  Esq.,  ^  ^^ 

Plaintiff's  Attorney,  Troy,  N.  Y. 
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Section  8.  When  on  order  to  show  cause. 

a.    When  order  to  show  cause  is  oMainahle.    When  immediate 
relief  is  needed,  or  a  stay  of  proceedings  is  required  until  a  hear- 
ing can  be  had,  it  is  usual  to  obtain  an  order  to  show  cause, 
either  granting  the  relief  and  requiring  the  adverse  party  to  stiow 
cause  why  it  should  not  be  continued,  or  simply  requiring  the 
party  to  show  cause  why  it  should  not  be  granted,  and  staying 
the  proceedings  in  the  meantime  as  the  case  may  require.    Orders 
to  show  cause  are  granted  ex  parte,  but  not  as  a  matter  of  course. 
Androvette  v.  Bowne,  15  How.  75  ;  S.  C,  4  Abb.  440.     The  rules 
of  court  provide  that  an  "order  to  show  cause  shall  only  be 
granted  when  a  special  reason  for  a  notice  less  than  eight  days 
appears  on  the  papers  presented,  and  the  party  shall  in  hia 
affidavit  state  the  present  condition  of  the  action,  and  whether 
at  issue,  and  the  time  appointed  for  holding  the  next  circuit  in 
the  county  where  the  action  is  triable.     Rule  46,  Sup.  Ct.    If 
the  moving  papers  contain  a  statement  of  facts  showing  that  the 
party  seeking  relief  is  entitled  to  such  relief  at  once,  if  at  aU, 
and  that  the  acts  of  the  adverse  party  are  such  as  to  render 
immediate  relief  necessary,  the  reason  for  making  the  order 
returnable  within  eight  days  will  be  sufficiently  apparent  upon 
the  papers  presented.     See  Springsteen  v.  Powers,  4  Rob:  624. 

5.  When  and  where  returnable.  The  order  to  show  cause  wUl 
be  made  returnable  within  such  time  as  the  necessities  of  the  case 
made  by  the  moving  papers  demand.  Except  in  the  first  judicial 
district,  the  order  must  be  made  returnable  before  the  judge  who 
grants  it,  or  at  a  special  term  appointed  to  be  held  in  the  district 
in  which  such  judge  resides.  Rule  46,  Sup.  Ct.  When  an  order 
to  show  cause  is  returnable  at  a  special  term,  it  must  be  issued 
at  special  term,  and  not  by  a  judge  at  chambers.  Where  it  is 
returnable  before  a  judge  it  must  be  before  the  same  judge  who 
granted  it.  Haslrouck  v.  Ehrich,  1  Abb*  76  ;  Merritt  v.  Slocum, 
6  How.  350. 

c.  Form  of  order.    The  contents  of  an  order  to  show  cause 
are  to  be  governed  by  the  same  rules  as  are  applied  by  the 
courts  to  notices  of  motion.    The  following  is  a  general  form   , 
which  will  give  an  idea  of  the  form  in  all  cases.  ! 
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Order  to  show  cause. 

At  a  special  term  of  the  supreme  court  held  at  (the  chambers  of 
the  Hon.  C.  R.  Ingalls),  in  the  (city  of  Troy),  in  and  for  the 
county  of  (Rensselaer),  and  State  of  New  x  ork,  on  the  (23d) 
day  of  ,  18    . 

Present — Hon.  C.  R.  Ingalls,  Justice. 

Arthur  S.  Sampson 

agst 
Henry  O.  Graham. 


*  It  appearing  to  the  court  that  (judgment  has  been  recovered  by 
plaintiff  against  defendant  for  $420.32  damages  and  costs  in 
above,  action,  and  docketed  with  Rensselaer  county  clerk,  on  the 
17th  day  of  ?  18    ,  and  that  an  execution  has  been  issued 

thereon  against  defendant,  upon  which  the  sheriff  of  Rensselaer 
coimty  has  seized  defendant's  property,  and  that  there  has  been 
no  service  of  process  upon  defendant  to  bring  him  within  the 
iurisdiction  of  the  court).  I  do  hereby  order  and  require  the 
plaintiff  to  show  cause  upon  the  record  in  said  action  and  the 
annexed  affidavits  before  this  court  at  a  special  term  thereof,  to 
be  held  at  (the  chambers  of  the  Hon.  C.  R.  Ingalls),  in  the  (city 
of  Troy),  at  (10)  o'  clock  in  the  (fore)noon,  of  (  25th,  18  ),  why 
(said  judgment  should  not  be  vacated  and  set  aside)  with  costs. 
And  let  a  copy  of  this  order  and  accompanying  affidavits  be 
served  on  the  plaintiff's  attorney  herein  as  early  as  possible,  on 
or  before  (  24th,  18    ) ;  and,  in  the  meantime,  let  all  proceed- 

ings upon  said  judgment  and  the  execution  issued  thereon,  be 
stayed  until  the  motion  herein  can  be  heard  and  decided,  or 
until  the  further  order  of  the  court. 

(Signed.)  C.  R.  Ingalls, 

Justice  Supreme  Court. 

Section  9.  Stay  of  proceedings  for  purposes  of  motion. 

a.  When  obtainable.  Whenever  a  party  desires  and  intends 
to  make  a  motion  in  an  action,  and  in  the  mean  time  the  adverse 
party  may  lawfully  do  some  act  in  the  case  to  his  prejudice,  an 
order,  staying  the  proceedings  until  the  hearing  and  determina- 
tion of  the  motion,  should  be  applied  for  and  obtamed.  Asfor 
instance,  when  the  defendant,  before  the  joining  of  issue  desires 
to  make  a  motion,  and  before  it  can  be  heard  and  decided,  the 
time  to  answer  will  expire  and  the  plaintiff  may  enter  judgment 
against  the  defendant,  a  stay  of  proceedings,  to  prevent  a  judg- 
ment from  being  taken,  is  obtainable  and_  proper  in  the  premises 
until  the  hearing  and  decision  of  the  motion. 
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6.  By  wTiom  granted.  Except  to  stay  proceedings  after  ver- 
dict, the  order  staying  proceedings  does  not  differ  from  any 
other  order  in  an  action,  and  it  may  be  granted  by  any  court  or 
judge  out  of  court  who  has  authority  to  make  orders  in  actions 
pending  in  the  court  wherein  the  action  or  proceeding  is  pending 
in  whicli  the  stay  of  proceedings  is  desired. 

c.  For  what  time.  The  only  limitation  as  to  time  is  expressed 
in  subdivision  6,  §  401  of  the  Code  as  follows:  "No  order  to 
stay  proceedings  for  a  longer  time  than  twenty  days,  shall  be 
granted  by  a  judge  out  of  court,  except  to  stay  proceedings 
under  an  order  or  judgment  appealed  from,  or  upon  previous 
notice  to  the  adverse  party."  It  follows,  then,  that  if  a  stay  of 
proceedings  be  needed  for  a  longer  period  than  twenty  days, 
except  it  be  to  stay  proceedings  under  an  order  or  judgment 
appealed  from,  that  it  cannot  be  had  except  upon  notice  (as  a 
motion)  to  the  adverse  party  if  the  matter  be  not  then  in  court. 
The  court  may  ex  parte  grant  a  stay  of  proceedings  for  a  longer 
period  than  twenty  days.    Harris  v.  ClarTc,  10  How.  415. 

d.  When  stay  may  be  disregarded.  Whenever  a  stay  of 
proceedings  has  been  improperly  granted,  the  proper  practice  is 
to  move  to  vacate  it  and  not  to  disregard  it  entirely.  This  must 
be  done  where  it  is  merely  irregular.  Hempstead  v.  Hempstead, 
7  How.  8.  Of  course,  as  in  other  cases,  where  a  stay  is  granted 
ex  parte,  the  judge  who  granted  it  may  vacate  it  ex  parte.  So, 
too,  where  a  stay  is  improperly  or  fraudulently  obtained,  it 
must  be  obeyed  until  vacated.  But  if  the  court  granting  the 
stay  has.  no  jurisdiction,  it  may  be  disregarded.  Harris  v.  ClarTc, 
10  How.  415.  So,  also,  an  absolute  stay,  unaccompanied  by  an 
affidavit  or  notice  of  motion,  may  be  disregarded,  for  this  is  a 
nullity.  Sales  v.  Woodin,  8  How.  350.  Rule  46  of  the  supreme 
court  provides,  that  "no  order,  except  in  the  first  judicial  dis- 
trict, served  after  the  action  shall  have  been  noticed  for  trial,  if 
served  within  ten  days  of  the  circuit  or  trial  term,  shall  have  the 
effect  to  stay  the  proceedings  in  the  action,  unless  made  at  the 
circuit  where  such  action  is  to  be  tried,  or  by  the  judge  who  is 
appointed  or  who  is  to  hold  such  circuit  or  trial  term." 

e.  Form  of  order.  No  particular  form  of  order  is  necessary 
for  a  stay  of  proceedings.  But  the  following,  in  such  a  case, 
wiU  give  the  practitioner  an  idea  of  a  proper  one  for  all  cases : 
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Order  for  stay  of  proceedings. 

SUPREME  COURT  —  (Rensselaer)  Couhtt. 

John  Doe  { 

agst.  Y 

Richard  Roe. 


It  appearing  to  me  by  the  affidavits  and  notice  of  motion 
herein,  which  are  to  be  served  herevrith,  that  the  defendant 
intends  to  move  the  court  to  set  aside  the  judgment  heretofore 
entered  herein,  and  that  a  stay  of  proceedings  until  the  hearing 
and  decision  of  the  motion  is  necessary  for  the  protection  of  the 
defendant' s  rights ; 

It  is  ordered,  that  the  plaintiff  show  cause,  before  me,  at  my 
chambers,  in  the  (city  of  Troy),  on  the  (26th)  day  of  , 

18  ,  at  (10)  o'clock  in  the  (fore)noon,  why  such  stay  should 
not  be  granted  until  the  hearing  and  decision  of  said  motion. 
And  in  the  meantime  let  all  proceedings  on  the  part  of  the 
plaintiff  herein  be  stayed  until  the  return  of  this  order. 

Dated  (Trot,  N.  Y.,  24),  18    . 

C.  R.  Ikgalls, 
Justice  Supreme  Court. 

Section  10.  MoviHg  papers. 

a.  On  what  papers  to  move.  Where  the  motion  is  based 
entirely  upon  the  pleadings,  or  the  proceedings  had,  in  the 
action,  the  motion  is  made  upon  them,  and  a  simple  reference  to 
them  in  the  notice  of  motion  is  all  that  is  necessary.  This  rule 
applies  to  cases  of  motions  to  make  pleadings  more  definite  and 
certain,  or  to  strike  out  irrelevant  or  redundant  matter ;  or  to  set 
aside  the  complaint  because  the  venue  is  not  mentioned.  Where, 
however,  the  motion  is  for  some  relief  outside  of  the  pleadings, 
or  proceedings,  the  motion  is  based  upon  affidavits  which  set 
out  the,  facts,  or  upon  petitions  which  do  the  same  more-folly,  or 
upon  any  other  documents  which  go  to  make  up  the  facts  upon 
which  to  ground  the  motion  or  which  the  moving  party  desires 
to  make  use  of  on  the  hearing.  In  brief,  all  papers  which  tend 
to  entitle  the  moving  party  to  the  relief  sought,  should  be  moved 
upon. 

h.  Only  papers  served  may  he  used.  Ko  papers  can  be  used 
upon  a  contested  motion  unless  they  have  been  served  upon  the 
adverse  party  the  same  length  of  time  previous  to  the  hearing  as 
is  required  for  the  notice.  But  papers  already  in  possession  of 
the  opposite  party  may  be  referred  to  in  the  notice  and  used  on 
the  motion.  If  the  opposing  papers  show  a  new  state  of  facts 
Vol.  IV.— 76 
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which  operates  as  a  surprise  to  the  moving  party,  such  party 
may  meet  the  new  matter  by  affidavits,  to  explain  or  contradict 
it,  although  they  were  not  served  on  the  opposite  party  ;  or  the 
motion  may  be  allowed  to  stand  over  to  give  the  moving  party 
an  opportunity  to  produce  and  use  such  affidavits  on  the  hear- 
ing. Van  Bentliuysen  v.  Stevens,  14  How.  70,  71 ;  ScTiemerhom 
V.  VanVoast,  1  Code  R.  N.  S.  400  ;  S.  C,  5  How.  458  ;  Newbury 
V.  Newlury,  6  How.  182 ;  S.  C,  10  N.  Y.  Leg.  Obs.  52  ;  1  Code 
R.  N.  S.  409. 

c.  Scandalous  affidamts.  Affidavits  and  other  papers  for  use 
on  a  motion,  which  are  scandalous,  or  contain  scandaloiis  state- 
ments, may  be  suppressed  by  the  court,  or  stricken  out  of  the 
papers,  and  not  be  allowed  to  be  used.  The  court  will  do  this, 
and  should  do  so  of  its  own  motion,  without  an  application  from 
the  adverse  party.  People  v.  Albany  and  Susquehanna  R.  R. 
Co.,  39  How.  49  ;  S.  C,  8  Abb.  N.  S.  122  ;  People  v.  CJiurcTi, 
2  Lans.  459  ;  57  Barb.  204. 

d.  Supplemental  affidavits.  If  new  facts  come  to  the  knowl- 
edge of  the  moving  party,  necessary  to  the  support  of  the 
motion,  he  should  serve  supplemental  affidavits  setting  out  such 
facts,  and,  if  necessary,  postpone  the  hearing  of  the  motion  until 
such  time  as  these  facts  may  be  made  available.  Bergen  v. 
Boerum,  2  Caines,  256. 

e.  Time  and  mode  of  service.  The  moving  papers,  which  are 
not  pleadings  or  parts  of  the  record,  or  not  already  in  possession 
of  the  adverse  party,  are  to  be  served  the  same  length  of  time 
before,  and  in  the  same  manner  as  has  already  been  set  forth  in 
respect  to  notices  of  motion.  See  section  7,  sub.  c,  of  this 
article.     Ante,  582,  583. 

Section  11.  Preparation  to  oppose. 

a.  In  general.  If  a  party  on  whom  a  notice  of  motion  or  an 
order  to  show  cause  for  a  motion  is  served,  has  no  objection  to 
the  granting  of  the  motion,  he  should  offer  to  consent  to  the 
entry  of  the  order  moved  for,  as  this  may  avoid  the  costs  of  a 
motion  which  otherwise  might  be  given  against  him.  If  a  plead- 
ing clearly  defective  be  moved  against  it  is  proper,  if  the  time 
has  not  expired,  to  serve  an  amended  pleading  remedying  the 
defect.  Where  it  is  intended  to  oppose  a  motion  the  first  con- 
sideration should  be  given  to  the  moving  papers,  and  the  proceed- 
ings on  the  part  of  the  moving  party ;  and  should  there  be  no 
valid  objections  to  the  moving  papers  or  their  service,  the  merits 
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should  be  gone  into  for  the  defense  upon  them.  Objections  to 
the  regularity  of  the  proceedings  or  to  the  sufficiency  of  the 
papers  served  in  support  of  the  motion,  must  be  first  raised 
before  the  merits  are  reached,  otherwise  they  will  be  considered 
as  having  been  waived.  Roosevelt  v.  Bean,  3  Caines,  105  ;  Main 
V.  Pope,  16  How.  271. 

6.  Counter  affidavits.  The  motion  must  be  met  and  opposed 
by  counter  affidavits  setting  out  the  facts  relied  upon  as  a  defense. 
These  affidavits  or  other  papers  used  in  opposition  to  a  motion, 
need  not  be  served  on  the  moving  party,  but  are  merely  produced, 
and  read  on  the  hearing. 

c.  Briefs  on  motion.  Briefs  for  use  upon  motions  are  not 
usually  or  generally  prepared.  A  majority  of  the  non-enumer- 
ated motions  which  come  up  for  argument,  or  are  contested, 
usually  involve  but  one  or  two  points  which  are  easilj^  presented 
oraUy,  and  the  papers  themselves  usually  show  the  whole  case. 
Where,  however,  the  motion  is  an  important  one  and  one  which 
requires  the  close  attention  of  the  court  to  decide,  it  is  not  only 
good  practice  but  the  usual  one  to  prepare  and  present  points  in 
writing,  citing  authorities. 
Section  12.  The  hearing. 

a.  Professional  courtesies.  Chitty,  in  his  general  practice, 
Vol.  3,  594,  treats  the  subject  of  professional  courtesies  between 
counsel  on  the  hearing  of  a  motion  at  considerable  length,  and 
gives  some  general  rules  which  are  applicable  in  this  State.  A 
counselor,  upon  a  motion  or  anywhere  else,  should  never  so  far 
forget  his  position  as  to  treat  his  adversary  with  a  lack  of  cour- 
tesy ;  on  the  other  hand  so  far  as  consistent  with  the  duty  he  owes 
to  his  client,  he  should  make  the  contest  as  smooth  as  possible. 
As  each  of  the  counsel  represents  diverse  interests  they  necessarily 
come  in  collision  on  many  points,  but  it  should  be  without  acri- 
mony, and  simply  argumentative.  Should  either  party  desire  to 
examine  the  other's  authorities,  courtesy  will  dictate  a  compli- 
ance with  such  wish. 

I.  When  Iteard.  Motions  are  usually  noticed  for  the  first  day 
of  the  special  term,  and  if  opposed,  are  generally  heard  when 
they  can  be  reached.  At  chambers  in  the  first  judicial  district, 
if  noticed  for  a  day  certain,  they  stand  over  until  the  next  day 
if  not  reached,  because  the  special  term  is  there  held  all  the 
while.  See  art.  2,  §3,  sub.  ^;  aw^e,  594.  At  chambers  elsewhere, 
they  must  be  heard  on  the  day  for  which  notice  is  given,  unless 
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adjourned,  either  on  motion  or  by  consent.  At  general  term, 
non-enumerated  motions  other  than  appeals  from  orders,  are,  too, 
heard,  when  made  in  term  time,  on  the  first  day  and  Thursday 
of  the  first  week,  and  Friday  of  the  second  week,  immediately 
after  the  opening  of  the  court  on  that  day  unless  otherwise 
ordered.  If  a  motion  noticed  for  a  particular  day  at  general 
term  be  not  moved,  a  party  attending  to  oppose  may  take  an 
order  for  costs  at  the  close  of  that  order  of  business.  Motions 
in  criminal  cases  may  be  heard  on  any  day  in  term.  Rule  54, 
Sup.  Ct. 

c.  Preferred  motions.  In  all  districts  a  motion  to  vacate  or 
modify  a  provisional  remedy,  and  an  appeal  from  an  order 
allowing  a  provisional  remedy,  have  preference  over  all  other 
motions.     Code,  §  400,  sub.  5. 

d.  Opening  argument.  The  party  who  makes  the  motion  is 
entitled  to  the  opening  and  closing  argument,  as  he  has  the 
affirmative.  A  party  appearing  in  response  to  an  order  to  show 
cause  is  not  the  moving  party  ;  his  relation  to  the  motion  is  not 
altered  by  the  fact  that  an  order  to  show  cause  has  been  used  in 
place  of  a  notice  of  motion.  JST.  Y.  &  Harlem  R.  B.  v.  The 
Mayor,  etc.,  of  New  York,  1  Hilt.  568 ;  TJiompson  v.  Erie  Bail- 
way  Co.,  9  Abb.  ]Sr.  S.  233,  238  ;  Town  of  Middleton  v.  Bondout 
&  Oswego  B.  B.  Co.,  12  ib.  276,  279. 

e.  Opposing  motion.  The  party  appearing  in  opposition  to  a 
motion  has  the  negative,  and  is  not  entitled  to  either  the  opening 
or  the  closing.  If  he  appear  in  answer  to  an  order  to  show  cause 
his  relation  to  the  motion  remains  the  same.  See  above,  sub.  ^d. 
He  must,  in  his  argument,  take  all  technical  and  other  objections 
first  before  discussing  the  merits,  or  he  will  be  deemed  to  have 
waived  such  objections.     See  ante,  602,  §  11,  sub.  a. 

Section  13.  Eeferring  motion.  If  the  case  made  by  the  mov- 
ing party  on  a  motion  be  positively  controverted  by  counter 
affidavits,  the  motion  must  be -denied,  because  nothing  is  proved. 
If  the  case  be  made  upon  affidavits  positive  by  the  moving  party, 
and  only  opposed  by  affidavits  contradictory  upon  information 
and  belief,  the  preponderance  of  evidence  is  with  the  moving 
party  and  carries  the  motion.  The  court,  of  course,  may  con'^ 
sider  the  credibility  of  the  several  deponents.  In  all  cases  where 
an  issue  of  fact  arises  upon  motion  or  otherwise,  in  any  stage  of 
the  action  other  than  on  the  pleadings,  the  court  may  order  a 
reference  to  investigate  the  facts.     Code,  §  271,  sub.  3. 
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Section  14.  The  decision. 

a.  When  made.  In  general,  the  decision  of  the  motion  may- 
be made  at  any  time  after  it  is  finally  submitted.  The  court 
frequently  holds  the  papers  which  were  read  on  the  hearing  and 
takes  all  the  time  needed  to  decide  the  motion.  An  exception  is 
made,  however,  in  certain  cases,  viz.:  "Whenever  a  motion 
shall  be  made  in  any  cause  or  proceeding  in  any  of  the  courts 
of  this  State  to  obtain  an  injunction  order,  order  of  arrest,  or 
warrant  of  attachment,  or  to  vacate,  modify  or  set  aside  any 
injunction  order,  order  of  arrest,  or  warrant  of  attachment 
granted  in  such  case  or  proceeding,  it  shall  be  the  duty  of  the 
judge,  before  whom  such  motion  is  made,  to  render  and  make 
known  his  decision  on  such  motion  within  twenty  days  after  the 
day  upon  which  such  motion  shall  or  may  be  submitted  to  him 
for  his  decision."     Code,  §  401,  sub.  8. 

h.  Extent  of  the  relief  granted.  The  relief  granted  in  the 
order  made  on  the  decision  of  a  motion,  depends  materially 
upon  what  is  demanded  in  the  notice  of  motion,  as  the  courts 
wiU  not  grant  relief  that  has  not  been  asked  for,  unless  it  be 
clearly  justified  by  the  case  presented,  and  the  notice  shall  have 
asked  for  other  and  further  relief.  Costs  granted  are  discretion- 
ary, but  they  will  not  be  granted  unless  notice  is  given  that  they 
will  be  applied  for  on  the  motion.  See  ante,  596,  §  7,  subs,  g 
and  Ti. 

ARTICLE  III. 

THE   OEDER  AKD   PEOCEEDINGS  THBEEOlfr. 

Section  1.  The  order. 

a.  By  whom  drawn  up.  Where  an  order  is  sought  ex  parte, 
the  attorney  presenting  it  always  draws  it  up,  and  submits  it  for 
the  signature  of  the  judge  or  court.  The  judge  or  court  either 
grants  it  as  it  is  framed,  or  modifies,  or  directs  its  modification, 
as  may  be  deemed  proper.  If  an  order  to  show  cause  be  obtained, 
it  is  usually  allowed  in  the  form  presented,  or  as  it  is,  as  has  been 
before  stated,  and  is  regarded  as  a  notice  of  motion.  In  other  cases 
the  prevailing  party  on  the  motion  draws  up  the  order,  in  accord- 
ance with  the  decision  of  the  court  or  judge  on  the  motion,  and  has 
it  duly  entered.  If  the  judge  or  court  does  not  think  that  it  con- 
forms to  the  decision,  it  is  corrected  in  the  same  manner  as  if 
granted  ex  parte. 
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6.  Settling  terms  of  order.  If  tlie  order  be  special  in  its  pro- 
visions, the  party  entitled  to  draw  it  up  should  draft  it  and  sub- 
mit a  copy  of  it  to  the  adverse  party,  so  that  he  may  propose 
amendments.  If  no  objection  be  made  to  it,  it  is  entered.  If 
amendments  be  proposed  and  the  parties  cannot  agree  upon  the 
terms  of  the  order,  it  is  noticed  for  settlement  before  the  judge 
who  decided  the  motion,  or  a  day  is  agreed  upon  for  its  submis- 
sion to  him  for  settlement.  If  an  order  be  drawn  incorrectly, 
the  opposite  party  may,  upon  a  proper  application,  have  it  cor- 
rected so  as  to  conform  to  the  decision.  If  a  party  who  is  entitled 
to  enter  an  order  fails  to  do  so  within  twenty -four  hours  after 
the  decision  has  been  made,  any  party  interested  may  have  it 
drawn  up  and  entered.  Hunt  v.  Wallis,  6  Paige,  371 ;  Whitney 
V.  Belden,  4  id.  140. 

c.  Provisions  for  costs.  The  amount  of  costs  granted  should 
be  stated  in  the  order.  Costs  do  not  follow  of  course  upon  every 
order  made,  and  unless  they  are  allowed  in  the  order  they  cannot 
be  obtained.  Van  ScTiaicTc  v.  Winne,  8  How.  6 ;  Nellis  v.  Be- 
Forrest,  6  id.  415. 

d.  Entry  of  order.  Ex  parte  orders  made  out  of  court,  or  at 
chambers,  need  not  be  entered.  In  other  cases  the  order  must 
be  entered  in  the  county  where  the  venue  is  laid  at  the  time  it  is 
granted,  and  it  is  the  duty  of  the  prevailing  party  to  see  that  it  is 
entered  conformably  to  the  decision.  If  he  neglects  to  enter  the 
order,  though  the  decision  may  be  in  his  favor,  he  cannot  have 
the  benefit  of  it.  Thus,  where  a  cause  is  referred,  but  no  order 
of  reference  has  been  entered,  the  judgment  entered  on  the  report 
of  the  referee  may  be  set  aside  on  motion.  Scudder  v.  Snow,  29 
How.  95.  Motion  papers  must  be  filed  with  the  order  entered. 
Savage  v.  Relyea,  B  How.  276.     See^o^^,  608,  §  3. 

e.  Service  of  order.  The  order  entered  on  the  decision  of  a 
motion  must  be  served  by  copy  on  the  adverse  party.  The  ser- 
vice is  in  the  same  manner  as  in  other  cases.  Service  of  the  order 
is  necessary  to  limit  the  time  of  the  opposite  party  to  appeal. 
Jenkins  v.  Wild,  14  Wend.  539  ;  Tyler  v.  Simmons,  6  Paige,  127. 
A  party  cannot  have  the  benefit  of  the  decision  until  the  order  is 
served.     JacJcson  ex  dem.  Banyar  v.  Wilson,  9  Johns.  265. 

/.  General  form.  The  following  is  the  form  of  an  order  of 
reference,  which  is  a  type  of  all  orders  entered  on  the  decision 
of  motions  ;  the  particulars  of  which  vary  in  accordance  with  the 
circumstances  of  each  case  : 
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Order  of  reference. 

At  a  special  term  of  tlie  supreme  court  held  at  the  (city  hall)  in 
the  (city  and  county  of  Albany),  in  and  for  the  (third)  judicial 
district  and  State  of  New  York,  on  the  (fifth)  day  of  , 

18    .    Present  —  Hon.  W.  Ij.  Leaened,  Justice. 

Ebenezer  L.  Watson  | 

agst.  \- 

Jonas  Johnson. 


On  reading  and  filing  the  afiidavit  and  notice  of  motion  herein, 
and  it  appearing  therefrom  that  the  above  action  is  a  proper  one 
for  reference,  and  after  hearing  John  O'Brien,  Esq.,  of  counsel 
for  the  plaintiff,  on  behalf  of  the  motion,  and  N.  C.  Moak,  Esq., 
of  counsel  for  the  defendant  in  opposition  thereto. 

It  is  ordered,  that  the  above  cause  be,  and  the  same  is  hereby 
referred  to  John  H.  Colby,  Esq. ,  counselor  at  law,  of  the  city  of 
Troy,  as  sole  referee  to  hear  and  determine  the  same.  This  order 
to  be  entered  in  Rensselaer  county  clerk' s  office. 

(Copy.)  ^       ^^  ^ 

John  MoEwah", 
■•;  (RerTc. 

Orders  granted  on  petitions,  or  relating  thereto,  shall  refer  to 
such  petitions  by  the  names  and  descriptions  of  the  petitioners 
and  the  date  of  the  petitions,  if  the  same  be  dated,  without  recit- 
ing or  setting  forth  the  tenor  or  substance  thereof  unnecessarily. 
Any  order  or  judgment  directing  the  payment  of  money  or 
affecting  the  title  to  property  if  founded  on  petition  where  no 
complaint  is  filed,  may,  at  the  request  of  any  party  interested,  be 
enrolled  and  docketed  as  other  judgments.     Rule  35,  Sup.  Ct. 

The  mere  entitling  of  an  order  at  special  term,  which  may  by 
law  be  made  out  of  court,  or  the  making  of  it  by  a  judge  when 
sitting  at  special  term  instead  of  at  chambers,  does  not  vitiate 
the  order.  Knic'ker'bocker  Bank,  In  the  matter  of  19  Barb.  602 ; 
Pecyple  v.  Kelly,  35  Barb.  447 ;  S.  C,  13  Abb.  405 ;  Dresser  v. 
Yan  Pelt,  15  How.  25 ;  S.  C,  6  Duer,  687. 

Section  2.  Proceedings  on  default. 

a.  On  default  of  moving  party.  If  the  moving  party  on  a 
non-enumerated  motion  fails  to  appear,  he  may,  at  the  general 
term  be  defaulted,  and  an  order  dismissing  the  motion  with  costs 
be  taken  against  him  at  the  close  of  that  order  of  business  on  the 
day  for  which  the  motion  is  noticed.  Rule  54,  Sup.  Ct.  In  cases 
of  motions  at  special  terms  for  the  hearing  of  motions  only,  if 


608  PKACTICE  ON  MOTIONS. 

On  default  of  oppoaing  party  —  Relief  from,  etc. —  Filing  papers  —  Conditional  orders. 

the  moving  party  fails  to  appear,  the  practice  is  to  take  the 
default  at  the  end  of  the  term.  Where  the  motion  is  made  at 
chambers,  or  at  special  term  held  at  chambers,  which  is  sometimes 
held  for  a  day,  the  default  may  be  taken  if  the  moving  party 
does  not  appear  on  the  return  day.  Where  a  notice  of  motion 
has  been  countermanded  or  withdrawn,  the  party  on  whom  it 
has  been  served  is  entitled  to  appear  and  have  it  dismissed  with 
costs.     See  ante,  art.  597,  2,  §  7,  sub.  j. 

b.  On  default  of  opposing  party.  If  no  person  appears  to 
oppose  a  motion,  and  due  notice  of  proof  of  service  is  made  the 
order  asked  for  in  the  motion  is  granted  as  a  matter  of  course. 

c.  Belief  from  default.  If  either  party  has  been  defaulted,  and 
there  has  been  any  defect  or  irregularity  in  the  proceedings,  the 
same  may  be  opened.  If  the  default  be  excusable,  and  upon  a 
proper  showing,  the  court  upon  application  by  the  defaulted 
party  will  usually  open  the  same,  sometimes  imposing  terms 
and  sometimes  not.  Applications  to  open  defaults  should  be 
made  at  the  earliest  possible  opportunity  after  the  default  has 
been  taken,  otherwise  the  court  will  refuse  to  entertain  the 
motion. 

Section  3.  Filing  papers.  When  any  order  on  a  non-enume- 
rated motion  is  entered,  all  the  papers  used  on  the  motion  shaU 
be  filed  with  the  clerk,  or  the  same  may  be  set  aside  as  irregular. 
Rule  7,  Sup.  Ct.  By  rule  4  of  the  supreme  court,  it  is  made 
the  duty  of  the  prevailing  party  to  file  the  papers  used  or  read 
upon  a  motion,  and  enter  the  proper  order,  or  in  default  lose  the 
benefit  of  the  order.  This  subject  has  been  discussed,  ante, 
582,  chap.  2,  art.  1,  §  7.     (See  also  next  chapter.) 

Section  4.  Construction  of  orders.    See  post,  628. 

Section  5.  Conditional  orders. 

a.  In  general.  Orders  are  frequently  made  by  the  court, 
especially  where  their  object  is  to  confer  a  favor  on  the  party  to 
whom  they  are  granted,  granting  some  relief  upon  certain  con- 
ditions which  the  party  receiving  the  order  must  perform  to 
entitle  him  to  the  benefit  of  its  provisions.  The  conditions 
imposed  by  the  court  are  various :  Sometimes  the  payment  of 
'josts  is  required ;  or  the  party  is  forbidden  to  plead  a  certain 
defense ;  or  directed  to  commence  an  action ;  or  refrain  from 
commencing  one ;  or  submit  to  a  reference ;  or  accept  a  short 
notice  of  trial,  etc.  The  imposing  of  conditions  in  an  order  is  a 
matter  of  discretion  in  the  court  or  judge  granting  the  order,  and 
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that  portion  of  the  order  which  imposes  a  condition  is  not  appeal- 
able. 

&.  Terms  imposed.  An  order  granted  on  payment  of  costs  is 
a  conditional  one,  and  of  no  eJBfect  nntil  the  costs  are  paid  ;  and 
it  may  be  disregarded  by  the  adverse  party  until  they  are  paid. 
It  is  the  duty  of  the  party  required  to  pay  costs  to  seek  and 
tender  them  to  the  party  to  whom  they  are  granted.  Pugsley  v. 
Van  Alen,  8  Johns.  352  ;  Hoffman  v.  Tredwell,  5  Paige,  82. 

c.  Time  of  complying  with  order.  Under  the  former  rules 
of  practice,  unless  the  order  by  its  terms  prescribed  otherwise, 
the  conditions  must  be  performed  instanter,  that  is,  within 
twenty-four  hours.  But,  under  this  rule,  the  courts  were  not 
rigid  in  the  enforcement  of  the  rule  if  there  was  no  unreasonable 
delay,  or  if  there  weretexcusing  circumstances.  Sabin  v.  John- 
son, 7  Cow.  421.  Eule  32  of  the  supreme  court,  now  in  force,  is 
more  liberal  than  the  rule  just  stated,  and  that  must  be  the  guide 
in  the  cases  specified  in  it.  It  provides  that,  "in  all  cases  where 
a  motion  shall  be  granted  on  payment  of  costs,  or  on  the  per- 
formance of  any  condition,  or  where  the  order  shall  require  such 
payment  or  performance,  the  party  whose  duty  it  shaU  be  to 
comply  therewith  shall  have  twenty  days  for  that  purpose,  unless 
otherwise  directed  in  the  order.  But  where  costs  to  be  adjusted 
are  to  be  paid,  the  party  shall  have  fifteen  days  to  comply  with 
the  rule  after  the  costs  shall  have  been  adjusted  by  the  clerk  on 
notice,  unless  otherwise  ordered." 

d.  Mode  of  compliance.  The  compliance  with  a  conditional 
order  is  to  be  made  by  the  party  on  whom  the  conditions  are 
imposed,  and  that  promptly  and  fully.  If  costs  are  imposed 
upon  him,  he  must  seek  out  and  tender  the  amount  thereof  to 
the  party  to  whom  they  are  directed  to  be  paid.  Pugsley  v. 
Van  Alen,  8  Johns.  352  ;  Hoffman  v.  Tredwell,  5  Paige,  82.  See 
above,  subd.  h. 

e.  Form  of  conditional  order.  The  following  is  a  form  of  a 
conditional  order  applicable  to  such  cases  : 

Vol.  lY.  — 77 
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At  a  special  term,  etc.  {continue  caption  as  in  preceding  forms 
given  in  this  chapter).  Present— Hon.  E.  Darwin  Smith, 
Justice. 


John  T.  Eeilly 

agnt. 
Horace  Wandell. 


On  reading  and  filing  afiidavits  and  notice  of  motion  to  open 
the  judgment  heretofore  entered  in  the  above-entitled  action  in 
favor  of  the  plaintiff  and  against  the  defendant  by  default,  and 
after  hearing  W.  F.  Cogswell,  Esq.,  of  counsel  for  defendant,  for 
the  motion,  and  George  E.  Ripson,  Esq.,  of  counsel  for  plaintiff, 
in  opposition  thereto. 

It  is  ordered,  that  the  judgment  heretofore  entered  herein 
be,  and  the  same  is,  hereby  opened,  and  the  defendant  allowed 
to  appear  and  defend  the  same,  on  condition  that  the  costs  in 
said  judgment,  as  adjusted,  be  paid  to  the  plaintiff's  attorney 
within  ten  days  after  the  entry  of  this  order,  and  upon  the  fur- 
ther condition  that  the  defendant  execute  and  file  with  the  court, 
within  ten  days,  an  undertaking,  with  two  or  more  sureties  to  be 
approved  by  the  court,  in  double  the  amount  of  the  damages  in 
said  judgment  recovered,  to  the  effect  that  if  judgment  be  finally 
recovered  against  him  in  said  action,  that  he  will  pay  the  full 
.amount  thereof. 

E.  Darwin  Smith,  Justice. 

(Copy.)         Rensselaer  Howell,  Clerk. 

Section  6.  Enforcing  orders.  Obedience  to  orders  of  the  court 
when  absolute,  is  enforced  by  a  proceeding  in  contempt  against 
the  person  who  refuses  to  obey ;  and  this  is  so,  whether  the 
order  direct  the  payment  of  a  sum  of  money,  or  the  performance 
or  non-performance  of  some  act,  so  long  as  the  order  is  absolute 
and  mandatory  in  its  terms.  Where  orders  are  conditional,  and 
the  terms  imposed  are  precendent  to  the  entry  of  the  order,  they 
'need  no  enforcement,  as,  if  the  condition  be  not  performed,  the 
order  is  a  nullity  ;  and  as  a  conditional  order  generally  confers 
a  favor  on  the  party  on  whom  the  condition  is  imposed,  it  is  to 
his  interest  to  obey  it.  Where  the  order  is  conditional,  but  the 
terms  imposed  are  not  precedent  to  its  entry,  as  where  the  order 
is  granted  and  costs  directed  to  be  paid  to  the  opposite  party, 
instead  of  directing  the  entry  on  payment  of  costs,  the  statute 
has  provided  the  mode  of  collecting  the  costs  as  follows :  "All 
orders  awarding  costs  upon  granting  or  denying  special  motions 
shall  specify  the  amount  of  such  costs  ;  and  where  the  order  for 
the  payment  of  such  costs  or  sum  of  money  upon  a  special 
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motion  is  not  conditional,  a  precept  to  enforce  payment  of  such- 
costs  or  sum  of  money  may  be  issued  without  any  demand  or 
application  to  the  court."  Laws  of  1840,  ch.  386,  §15.  By  a 
statute  passed  1847  it  was  enacted  that  "no  person  shall  be 
imprisoned  for  the  non-payment  of  interlocutory  costs  or  for 
contempt  of  court  in  not  paying  costs,  except  attorneys,  solicit- 
ors and  counselors  and  officers  of  the  court,  when  ordered  to 
pay  costs  for  misconduct  as  such,  and  witnesses  when  ordered 
to  pay  costs  on  attachment  for  non-attendance.  Process  in  the 
nature  of  a  fieri  facias  against  personal  property  may  be  issued 
for  the  collection  of  such  costs  founded  on  such  order  of  court." 
Laws  of  1847,  ch.  390.  When  a  motion  is  granted  conditionally 
upon  the  failure  of  the  opposing  party  to  do  a  certain  act,  if  the 
act  is  not  performed,  the  proper  practice  is  for  the  moving  party 
to  show,  by  affidavit,  such  failure  to  perform,  and  thereupon  to 
apply,  ex  parte,  for  an  order  granting  the  motion  absolutely. 
Stewart  v.  Berge,  4  Daly,  477. 
Section  7.  Renewing  motion. 

a.  Oeneral  rule.  If  any  application  for  an  order  be  made  to 
any  judge  or  justice,  and  such  order  be  refused  in  whole  or  in 
part,  or  be  granted  conditionally,  or  on  terms,  no  subsequent 
application  upon  the  same  state  of  facts  shall  be  made  to  any 
other  judge  or  justice ;  and  if,  upon  such  subsequent  applica- 
tion, any  order  shall  be  made,  it  shall  be  revoked.  Rule  31, 
Sup.  Ct.  And  the  courts  generally  enforce  this  rule  rigidly.  A 
motion  once  heard  and  decided  fully  cannot  be  renewed  on  the 
same  papers  without  leave  of  the  court  for  that  purpose  obtained. 
Belmont  v.  I!rie  R.  B.  Co.,  52  Barb.  637.  But  a  second  motion, 
based  upon  a  new  state  of  facts  arising  since  the  first  decision, 
may  be  made  without  first  obtaining  leave.  Erie  R.  R.  Co.  v. 
Ramsey,  57  Barb.  449. 

i.  When  motion  may  le.  renewed.  Wherever  the  court  has 
granted  leave  to  renew  a  motion,  or  where  new  facts  are  pro- 
duced amply  sufficient  to  make  a  new  case,  any  motion  may  be 
renewed.  And  the  court  may  also,  in  its  discretion,  allow  a 
motion  to  be  renewed  on  the  same  state  of  facts  and  papers,  but 
tMs  is  a  matter  resting  entirely  in  the  discretion  of  the  court. 
^mUh  V.  Bpalding,  8  Rob.  615  ;  S.  C,  30  How.  339  ;  Belmonty. 
Brie  R  R  Co.,  52  Barb.  637.  A  motion  denied  on  preliminary 
objections  and  technical  defects  may,  upon  the  same  facts,  be 
renewed  on  the  merits  when  these  are  remedied.    Marmn  v. 
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■Lewis,  12  Abb.  483.  The  decision  of  a  motion  is  not  res  adju- 
dicata,  and  on  special  occasions,  as  when  an  order  is  unappeal- 
able, leave  wiU  generally  be  granted  to  renew,  as  it  may  some- 
times be  essential  to  justice.  White  v.  Munroe,  33  Barb.  650 ; 
S.  C,  12  Abb.  357 ;  Central  National  Bank  of  New  York  v.  Glark, 
2  Jones  &  Sp.  487,  489. 

c.  Application  for  leave.  It  is  quite  common  wheh  giving 
notice  of  application  for  leave  to  renew  a  motion,  to  state  in  the 
notice  that  the  notice  of  a  renewal  of  the  motion  is  conditional 
and  rests  on  the  ground  that  leave  to  renew  shall  be  granted. 
Fowler  v.  Huher,  7  Rob.  52. 

d.  Revoking  order  granted  on  second  motion.  An  order 
obtained  on  the  same  state  of  facts  after  a  motion  for  it  has  once 
been  denied,  will  be  revoked  as  of  course,  upon  due  application. 
Rule  31,  Sup.  Ct. 

Section  8.  Yacating  orders. 

a.  Ex  parte  orders,  how  vacated.  Orders  made  out  of  court 
without  notice  to  the  adverse  party,  may  be  vacated  or  modified 
without  notice,  by  the  judge  who  made  it,  or  may  be  vacated  or 
modified  on  notice  in  the  manner  in  which  other  motions  are 
made.     Code,  §  324. 

h.  Orders  on  notice,  how  vacated.  If  it  is  desired  to  vacate  an 
prder  of  the  court  made  upon  notice,  an  order  to  that  effect  may 
be  obtained  on  a  regular  motion  to  vacate  ;  or  the  same  result 
may  be  reached  by  an  appeal  from  the  order  if  it  is  appealable 
and  the  circumstances  of  the  case  point  to  an  appeal  as  the 
proper  proceeding.  If  it  is  not  appealable,  or  the  time  to  appeal 
has  expired,  or  there  are  new  facts  which  change  the  merits,  then 
it  may  be  vacated  on  motion,  which  should  be  noticed  as  other 
contested  motions  are. 

c.  Void  orders,  how  vacated.  Orders  that  are  void  are  nuUities 
and  are  to  be  wholly  disregarded,  and  motions  to  vacate  them 
are  unnecessary.  Hunt  v.  Wallis,  6  Paige,  374.  Still,  if  a  party 
be  aggrieved  by  an  order  which  is  absolutely  void,  he  is  entitled 
to  have  it  vacated  on  the  record.  Harris  v.  Glark,  10  How.  424 ; 
Striker  v.  Mott,  6  Wend.  465. 

d.  Leave  to  move  when  necessary.  Generally  speaking,  leave 
to  move  to  vacate  an  order  is  not  necessary.  But  if  a  motion  to 
vacate  an  order  has  once  been  denied  without  leave  to  renew, 
this  order  of  denial  cannot  be  vacated  on  motion  without  leave. 
Neither  can  the  motion  to  vacate  be  renewed  without  leave. 
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Mitchell  V.  Allen,  12  Wend.  290.  This  branch  of  the  subject 
has  been  previously  considered  under  the  head  of  the  renewal  of 
motions.    Ante,  611. 

There  may  be  instances  where  a  person  affected  by  an  order  of 
the  court  who  is  not  a  party  to  the  action  in  which  it  was  made, 
and  who  does  not  appear  upon  the  record  therein,  may  be  obliged 
to  apply  to  the  court  for  leave  to  move  to  vacate  or  modify  the 
order  affecting  him. 


CHAPTER  IV. 

PAPEES  AND  NOTICES. 
ARTICLE  I. 

PAPERS   GENERALLY. 

Section  1.  Preparation  of  papers.  Great  care  should  be  taken 
n  the  preparation  of  moving  papers ;  as  the  success  of  the 
notion  may  frequently  depend  upon  the  regularity  and  accuracy 
)f  the  proceedings '  and  papers  upon  which  the  motion  is 
grounded.  In  this  article  nothing  more  is  attempted  than  a  few 
general  hints  under  the  respective  sections,  as  the  essentials  have 
)een  considered  at  length  in  the  preceding  portions  of  this  part 
n  their  proper  order. 

Section  2.  Entitling  papers.  All  the  papers  in  an  action,  matter 
)r  proceeding  should  be  entitled,  so  that  there  may  be  no  mistake 
ts  to  what  they  relate  or  belong.  In  no  other  way  than  by  the 
ise  of  a  title  can  the  action  in  which  papers  are  used  be  as 
■eadily  and  easily  referred  to,  while  it  renders  papers  more  con- 
sise  in  their  contents,  and  more  legal  and  neat  in  their  appear- 
Lnce ;  an  effect  by  no  means  despicable  as  papers  which  look 
veil  and  are  clear  and  concise  in  their  construction  are  read  with 
nore  attention,  and  their  arguments  or  facts  are  better  seen  and 
inderstood. 

Section  3.  Drafting  papers.  In  drafting  papers,  the  forms 
lerein  given  vidll  be  found  useful,  and  where  circumstances 
)blige  a  variation  from  a  form,  if  one  be  used,  the  variations 
ihould  conform  in  style  and  phraseology  to  the  form  followed. 
n  all  cases  where  a  form  is  prescribed  by  statute,  precedent  or 
ule,  it  should  be  followed  literally  and  strictly,  and  an  appar- 
iutly  slight  variation  from  a  statutory  form  may  be  fatal.  In 
jeneral  papers  of  all  kinds  should  express  their  contents  per- 
ipicuously  and  without  circumlocution  while  they  should  be  as 
)rief  as  a  clear  statement  of  the  case  will  allow. 

Section  li  Signature  and  indorsement.  On  process  or  papers 
o  be  served,  the  attorney  beside  subscribing  and  indorsing  his 
lame,  is  required  to  add  thereto  his  place  of  business ;  and  if  he 
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neglects  to  do  so,  papers  may  be  served  on  him  at  his  place  of 
residence  through  the  mail,  by  directing  them  according  to  the 
best  information  which  can  conveniently  be  obtained  concerning 
his  residence,  and  paying  postage  thereon.  If  neither  the  place 
of  business  nor  the  residence  can  be  found,  service  may  be  made 
by  filing  the  papers  with  the  clerk.  This  rule  applies  to  a  party 
who  prosecutes  or  defends  an  action  in  person,  whether  he  be 
an  attorney  or  not.  E,ule  15,  Sup.  Ct.  In  all  cases  the  papers 
should  be  signed  and  indorsed  with  the  title  of  the  action,  and 
the  address  of  the  attorney.     See  Rule  26,  Sup.  Ct. 

Section  5.  Copies.  Care  should  be  taken  that  the  copies  of  the 
papers  used  in  an  action,  and  served,  are  true  copies,  as  the  oppo- 
site party  is  bound  to  act  in  accordance  with  them,  and  is  not 
required  to  have  any  knowledge  of  the  originals,  other  than 
that  furnished  by  the  copies  served  upon  him. 

Section  6.  Folioing.  Any  pleading,  deposition,  affidavits, 
case,  bill  of  exceptions,  report,  paper  or  judgment  exceeding 
two  folios  in  length,  must  be  distinctly  numbered  and  marked 
at  each  folio  in  the  margin  thereof,  and  all  copies  either  for  the 
parties  or  the  court  must  be  numbered  and  folioed  in  conformity 
with  the  originals  and  with  each  other.  As  a  penalty  for  omit 
ting  to  do  so  the  clerk  may  refuse  to  file  them,  the  court  may 
refuse  to  hear  them,  and  the  party  on  whom  they  are  served 
may  return  them  within  twenty -four  hours  with  a  statement  of 
the  objection.     Rule  26,  Sup.  Ct. 

Section  7.  Legibility.  The  same  rule  requires  that  the  papers 
enumerated  shall  be  fairly  and  legibly  written,  and  provides 
that  if  not  so  written  they  shall  be  subject  to  the  same  penalty. 
The  only  safe  rule  to  adopt  is  to  legibly  write  and  folio  and 
indorse  all  papers  used,  and  particularly  those  of  any  consider- 
able length. 

Section  8.  Undertaking.  The  giving  of  an  undertaking  is 
made  a  condition  j)recedent  to  many  proceedings  in  the  course 
of  an  action.  The  cases  in  which  undertakings  are  required, 
and  the  form,  contents  and  peculiarities  of  each,  have  so  far 
been  pointed  out  and  discussed  under  the  various  subdivisions 
of  this  work.  Whenever  undertakings  are  to  be  used,  the  same 
care  and  accuracy  is  to  be  observed  in  their  preparation  and 
form  as  is  required  in  the  preparation  of  the  other  papers  in  an 
action.  An  irregularity  in  an  undertaking  may  sometimes  cause 
the  whole  proceeding  in  which  it  is  used  to  fail.    The  Code  pro- 
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ddes  that  whenever  it  is  necessary  for  a  party  to  any  action  or 
aroceeding  to  give  a  bond  or  an  undertaking,  with  surety  or  sure- 
ies,  he  may,  in  lieu  thereof,  deposit  with  the  officer  or  into 
sourt,  as  the  case  may  require,  a  sum  of  money  equal  in  amount 
o  that  for  which  such  bond  or  undertaking  is  to  be  given  ;  and 
he  court  in  which  such  action  or  proceeding  is  pending  may 
lirect  what  disposition  shall  be  made  of  the  money  pending  the 
Lction  or  proceeding.    Code,  §  335. 

Section  9.  Affidavits.  The  subject  of  affidavits  has  already 
)een  fully  discussed.     See  ante,  474,  etc. 

Section  10.  Consents  and  admissions.  A  rule  of  the  supreme 
lourt  provides  that  ' '  no  private  agreement  or  consent  between 
he  parties  or  their  attorneys  in  respect  to  the  proceedings  in  a 
iause  shall  be  binding,  unless  the  same  shall  have  been  reduced 
o  the  form  of  an  order  by  consent  and  entered,  or  unless  the 
ividence  thereof  shall  be  in  writing,  subscribed  by  the  party 
.gainst  whom  the  same  shall  be  alleged,  or  by  his  attorney  or 
iounsel."  Rule  16,  Sup.  Ct.  When  consents  or  admissions  are 
•btained  they  should  always  be  in  writing,  and  should  cover  all 
he  ground  intended.  When  they  are  admissions  of  service  of 
)apers,  they  should  admit  "due  and  personal"  service.  In 
living  admissions  or  consents,  care  should  be  exercised  not  to 
,dmit  or  consent  to  more  than  is  intended,  or  to  prejudice  the 
ause  of  a  client  by  a  stretch  of  professional  courtesy.  But 
)rofessional  honor  requires  that  all  agreements,  stipulations, 
onsents  and  admissions,  when  once  given,  shall  be  faithfully  and 
Iterally  observed. 

Section  11.  Lost  papers.  If  an  original  pleading  or  paper  be 
ost,  or  withheld  by  any  person,  the  court  may  authorize  a  copy 
hereof  to  be  filed  and  used  instead  of  the  original.   Code,  §  422. 

ARTICLE  II. 

irOTICES. 

Section  1.  General  classification  of  notices.  It  is  a  general  rule 
tat  a  party  who  has  appeared  is  entitled  to  due  notice  of  his 
dversary's  proceedings.  Code,  §  414.  Notices  may  be  gener- 
Uy  classified  into  prospective  and  retrospective  notices  ;  that  is, 
ato  those  which  give  notice  of  proceedings  about  to  be  taken, 
uch  as  motions  for  orders,  etc.,  notices  of  trial  and  argument, 
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or  of  any  other  act  or  proceeding  before  tlie  doing  of  wMch.  the 
adverse  party  has  a  right  to  be  heard ;  and  those  which  give 
notice  of  some  act  or  proceeding  already  done  or  had  in  the 
action,  as  in  the  case  of  the  entry  of  an  order  or  of  a  judgment 
where  the  time  to  appeal  runs  from  the  date  of  the  service  of 
the  notice  of  its  entry. 

Section  2.  Requisites  of  notices.  All  notices  are  required  to 
be  in  writing,  and  they  are  to  be  served  on  the  party  or  attorney 
in  the  manner  prescribed  by  law.  Code,  §  408.  The  requisites 
of  a  notice  of  motion  have  already  been  given.     See  ante^  595. 

Section  3.  Time  for  publication^  how  computed.  The  Code 
provides  that  "the  time  for  publication  of  legal  notices  shall  be 
computed  so  as  to  exclude  the  first  day  of  publication  and 
include  the  day  on  which  the  act  or  event  of  which  the  notice  is 
given  is  to  happen,  or  which  completes  the  full  period  required 
for  publication.     §  425. 

Section  4.  When  and  how  served.    (See  next  article.) 


ARTICLE   III. 

SERVICE. 

Section  1.  On  whom  papers  must  he  served. 

a.  In  wTiat  cases  sermce  is  necessary.  In  general,  service  of 
notices  or  papers  in  the  ordinary  proceedings  in  an  action  is 
necessary  in  all  cases  where  an  appearance  has  been  put  in,  and 
unnecessary  where  it  has  not ;  except  in  the  case  of  the  imprison- 
ment of  a  party  for  want  of  bail.    Code,  §  414. 

6.  When  on  an  attorney.  Where  a  party  has  an  attorney  in 
the  action,  the  service  of  papers  must  be  made  upon  the  attorney 
instead  of  the  party.  Code,  §  417.  But  this  rule  does  not  apply 
to  the  service  of  a  summons,  process  or  paper,  to  bring  a  party 
into  contempt.  Code,  §  418.  The  word  "attorney,"  as  here 
used,  means  one  who  has  been  admitted  to  practice  law,  and  not 
the  agent  of  a  party.  Weir  v.  Slocum,  3  How.  397.  See,  also, 
Hdll  V.  Sawyer,  47  Barb.  116. 

c  When  on  party.  Where  a  party  prosecutes  or  defends  an 
action  in  person,  he  is  treated,  in  respect  to  service,  in  the  same 
manner  as  if  he  were  an  attorney  appearing  for  another.  Where 
the  paper  served  is  for  the  purpose  of  bringing  a  party  into 
contempt,  it  must  be  served  on  him,  though  he  may  have  an 
Vol.  IV.— 78 
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ittorney  wlio  has  appeared  in  the  action  for  him.  Code,  §  418. 
Where  an  attorney  dies  or  ceases  to  act  as  such  for  a  party,  such 
party  must  be  served  with  a  notice  to  appoint  another  attorney 
n  his  place  within  thirty  days,  and  if  he  omit  to  do  so  after  the 
jxpiration  of  that  time,  papers  in  the  cause  are  to  be  served  on 
lim  personally.  2  K.  S.  298,  §  67 ;  Jewell  v.  Schouten,  1  N.  Y. 
1  Comst.)  241. 

d.  When  on  the  cleric.  If  an  attorney  neglects  to  subscribe  or 
ndorse  papers  with  his  place  of  business,  and  his  residence  can- 
lot  be  ascertained  by  the  adverse  party,  service  may  be  made 
ipon  him  by  filing  the  papers  with  the  clerk.  Rule  13,  Sup. 
;}t.  Where  a  plaintiff  or  a  defendant  who  has  demurred  or 
inswered,  or  given  notice  of  appearance,  resides  out  of  the  State, 
Lnd  has  no  attorney  in  the  action,  service  may  be  made  by  mail 
f  his  residence  be  known ;  if  not  known,  then  on  the  clerk  for 
he  party.     Code,  §  415.     See  ante,  Vol.  3,  27. 

e.  On  sheriff.  Service  of  any  notice  or  other  paper,  required 
o  be  served  on  a  sheriff,  may  be  served  by  leaving  the  same  at 
he  office  designated  by  him  (by  filing  a  notice  in  the  county 
lerk's  office)  during  office  hours,  or  leaving  the  same  with  any 
•ne  therein  and  belonging  to  such  office  ;  or  if  the  sheriff  has  not 
Lesignated  any  office,  then  at  the  office  of  the  county  clerk,  with 
uch  clerk  or  his  deputy,  and  the  same  is  equivalent  to  a  per- 
onal  service  on  the  sheriff.     2  R.  S.  296,  §§  55,  5Q,  57. 

Section  2.  Mode  of  service. 

a.  Personal  service.  The  service  may  be  personal  or  by  deliv- 
ry  to  the  party  or  attorney  on  whom  the  service  is  required,  or  it 
aay  be  made  as  follows  :  If  on  an  attorney,  it  may  be  made  during 
lis  absence  from  his  office  by  leaving  the  paper  with  his  clerk 
herein,  or  with  a  person  having  charge  thereof ;  or,  when  there 
3  no  person  in  the  office,  by  leaving  it,  between  the  hours  of  six 
a  the  morning  and  nine  in  the  evening,  in  a  conspicuous  place 
a  the  office ;  or,  if  it  be  not  open  so  as  to  admit  of  such  service, 
den  by  leaving  it  at  the  attorney's  residence  with  some  person 
f  suitable  age  and  discretion.  If  upon  a  party,  it  may  be  made 
y  leaving  the  paper  at  his  residence,  between  the  hours  of  six  in 
lie  morning  and  nine  in  the  evening,  with  some  person  of  suita- 
le  age  and  discretion.  Code,  §  409.  As  provided  by  section  418, 
aese  provisions  do  not  apply  to  the  service  of  a  summons  or 
ther  process,  or  of  any  paper  to  bring  a  party  into  contempt, 
for  do  they  apply  to  a  provisional  remedy,  such  as  an  injunc- 
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tion.  Becker  v.  Eager,  8  How.  68  ;  Ewing  v.  Johnson,  34  id.  202. 
If  an  attorney' s  office  door  be  found  locked,  service  of  papers 
cannot  be  made  on  him  by  unlocking  the  door  and  posting  in  a 
conspicuous  place.  Gam/pbell  v.  Spencer,  1  How.  97;  S.  C,  id. 
199 ;  Livingston  v.  ComstocTc,  id.  253.  Where  a  service  could 
not  be  made  on  the  last  day  for  service,  either  at  the  office  or  the 
residence  of  the  attorney,  it  has  been  held  that  a  service  on 
the  succeeding  day,  with  a  notice  of  the  attempted  service  on 
the  day  previous,  was  sufficient  {Falconer  v.  JJcoppel,  2  Code  E,. 
71),  and  the  doctrine  is  further  supported  by  the  case  of  Lord  v. 
Vandeniurgh,  15  How.  863 ;  6  Duer,  703.  Tiffany  &  Smith  (1 
N".  T.  Pr.  450)  say  that  the  first  case  cited  on  this  point  is  of 
doubtful  authority. 

Z).  When  service  by  mail  is  allowable.  Service  may  be  made 
by  mail  where  the  person  making  the  service  and  the  person  on 
whom  it  is  to  be  made  reside  in  different  places,  between  which 
th.ere  is  a  regular  communication  by  mail.  Code,  §  410.  Service 
by  mail  is  also  allowable  upon  an  attorney  who  resides  in  an 
adjoining  State,  and  practices  and  has  his  office  in  this  State,  by 
depositing  in  the  post-office  in  same  city  as  his  office,  and  directed 
to  the  office  when  personal  service  cannot  be  made  at  the  office. 
Laws  1866,  ch.  175.  See  ante,  Vol.  3,  pp.  27,  28.  See,  also,  §  415 
of  the  Code  in  case  of  a  party  who  resides  out  of  the  State  and 
has  no  attorney. 

c.  Service  by  mail,  how  made.  When  service  is  made  by  mail, 
the  paper  must  be  deposited  in  the  post-office,  addressed  to  the 
person  on  whom  it  is  to  be  served  at  his  place  of  residence,  and 
the  postage  paid.  Code,  §  411.  Where  service  is  made  by  mail, 
an  envelope  or  wrapper  must  be  used.  Anonymous,  25  Wend. 
677;  S.  C,  1  HUl,  217.  Where  a  notice  only  occupies  one-half 
a  sheet,  the  other  half  may  be  used  as  a  wrapper  without  being 
detached.  Chautauque  Co.BanTcy.  Bisley,QBm,2n5.  Full  and 
legal  postage  must  be  prepaid  on  service  of  papers  by  mail, 
otherwise  the  attorney  to  whom  they  are  mailed  may  refuse  to 
take  them  from  the  post-office,  and  his  omission  to  do  so  is  the 
default  of  the  party  mailing  the  papers.  Anonymous,  1  Hill, 
217  ;  S.  C,  19  Wend.  87. 

^  d.  Service  on  nortrresidents  and  absentees.  Where  a  plaintiff 
or  a  defendant  who  has  demurred,  answered  or  appeared  resides 
out  of  the  State,  and  has  no  attorney  in  the  action,  service  may 
be  made  by  mail,  if  his  residence  be  known,  and  if  not,  on  the 
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clerk  for  him.  Code,  §  415.  Where  an  attorney  for  a  party 
resides  out  of  the  State,  or  has  removed  from  the  State,  he  can 
no  longer  act,  and  service  cannot  be  made  on  him.  Jewell  v. 
Schouten,  1  K.  Y.  (1  Comst.)  241  ;  Richardson  v.  Brooklyn  City 
&  Newtown  R.  R.  Co.,  22  How.  368  ;  Hommedieu  v.  Stowell,  18 
Abb.  337.  See  ante,  Vol.  3,  pp.  27,  28,  where  a  statutory  pro- 
vision on  the  subject  is  given,  and  which  authorizes  a  service  ia 
certain  specified  cases. 

e.  Application  of  the  above  rules.  The  provisions  and  rules 
above  set  forth  have  no  application  to  the  service  of  a  summons 
or  other  process,  or  any  paper  to  bring  a  party  into  contempt. 
Code,  §  418.  In  all  ordinary  cases  of  service  these  rules  are 
applicable  ;  but  the  service  of  a  provisional  remedy  is  not  such 
a  case,  and  direct  personal  service  is  necessary.  BecTcer  v. 
Hager,  8  How.  68  ;  Ewing  v.  Johnson,  34  id.  202. 

Section  3.  Time  of  service. 

a.  Notices  personally  served.  A  notice  of  motion  or  other 
proceeding  before  a  court  or  judge,  when  personally  served, 
must  be  given  at  least  eight  days  before  the  time  appointed 
therefor.  Where  the  service  of  a  notice  of  motion  was  made, 
by  mail,  for  the  28th  of  October,  on  the  17th  of  the  same  month, 
and  was  received  on  the  19th,  and  on  the  20th  a  notice  of  the 
same  motion  was  served  personally  for  the  same  time  on  the 
papers  already  served  ;  the  service  was  held  sufficient.  Yan 
Benthuysen  v.  Stevens,  14  How.  70.  An  order  to  show  cause, 
as  has  already  been  mentioned,  fixes  its  own  time  for  service. 
Ante,  598. 

6.  Where  served  hy  mail.  Except  in  the  case  of  the  service  of  a 
notice  of  trial,  the  time  of  service  of  notices  by  mail  must  be  double 
that  required  in  cases  of  personal  service.  Service  of  a  notice 
of  trial  by  mail  must  be  sixteen  days  before  the  trial,  includ- 
ing the  day  of  service.  Code,  §  412.  Thus,  where  a  complaint 
is  served  by  mail  the  defendant  has  forty  days  in  which  to 
answer  instead  of  twenty ;  and  the  plaintiff  has  the  same  time  in 
which  to  serve  a  complaint  or  a  reply,  where  the  service  of  a 
notice  of  appearance  or  of  an  answer  is  by  mail.  The  time  of 
service  of  a  notice  of  motion  must  be  sixteen  days  instead  of 
eight,  etc.  The  same  rule  applies  to  the  time  to  appeal  where 
the  notice  of  the  entry  of  judgment  is  served  by  mail.  Dorlon 
V.  Lewis,  7  How.  182. 

c.  Extending  time  for  service.    The  time  within  which  any 
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proceeding  m  ■  an  action  must  be  liad  after  its  commencement 
(except  th.e  time  witMn  which,  an  appeal  must  be  taken),  may  be 
enlarged,  upon  an  affidavit  showing  grounds  therefor,  by  a  judge 
of  the  court,  or  if  the  action  be  in  the  supreme  court  by  a  county 
judge.  The  affidavit,  or  a  copy  thereof,  must  be  served  with  the 
order,  or  the  order  may  be  disregarded.  Code,  §  405.  This 
section  neither  applies  to  or  limits  the  power  of  the  court  in 
respect  to  orders  made  in  court.  Haase  v.  N.  Y.  0.  H.  It.  Co., 
14  How.  430.  The  time  to  appeal,  however,  cannot  be  enlarged, 
and  the  extension  of  time  to  make  and  file  a  case  with  excep- 
tions does  not  per  se  extend  the  time  to  appeal.  Sails  v.  Butler, 
37  How.  133  ;  S.  C,  27  N.  Y.  (13  Smith)  638  ;  Sherman  v.  Wells, 
14  How.  522 ;  ante,  219,  220.  Of  course  no  power  is  here  con- 
ferred to  enlarge  time  after  it  has  actually  expired.  Though 
the  court  may,  in  some  cases,  allow  an  act  to  be  done  nunc 
pro  tune  after  the  time  to  do  it  shall  have  expired.  Sheldon  v. 
Wood,  14  How.  19  ;  Bortle  v.  Mellen,  14  Abb.  228. 

d.  Time,  how  computed.  The  rule  provided  by  the  Code  for 
the  computation  of  time  is  as  follows  :  "The  time  within  which 
an  act  is  to  be  done,  as  herein  provided,  shall  be  computed  by 
excluding  the  first  day  and  including  the  last.  If  the  last  day 
be  Sunday  it  shall  be  excluded.  Code,  §  407.  In  the  case  of  a 
notice  of  trial  service  by  mail  is  to  be  sixteen  days  before  trial, 
including  the  day  of  service.  §  412.  This  general  rule  applies 
to  all  cases  unless  there  be  some  special  provision  to  the  con- 
trary. Where  the  last  day  in  which  to  make  a  service  falls  on 
Sunday  it  is  to  be  excluded  in  matters  of  practice,  and  the  party 
who  has  to  make  the  service  has  all  the  following  day  in  which 
to  make  it.  But  the  rule  in  relation  to  time  fixed  by  statute  is 
more  strict  and  does  not  admit  of  the  application  of  this  rule. 
Bissell  V.  Bissell,  11  Barb.  96.  Where  the  last  day  to  serve  a 
pleading  falls  on  Sunday  the  Monday  following  is  the  last  day 
for  making  the  service. 
Section  4.  Service,  when  complete. 
•  a.  On  personal  service.  Personal  service  is  complete  when  a 
copy  of  the  paper  served  has  been  delivered  into  the  possession 
of  the  person  on  whom  it  is  to  be  served,  or  into  the  possession 
'  of  his  clerk  at  the  office  hours  {i.  e.,  between  6  a.  m.  and  9  p.  m.) 
when  he  is  absent  therefrom,  or  into  the  possession  of  some  per- 
son of  suitable  age  and  discretion,  who,  under  the  same  circum- 
stances, is  in  charge  of  the  office  ;  or  when  it  has  been  duly  posted 
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in  a  conspicuous  place  in  the  office  between  the  same  hours  ;  or 
when  it  has  been  delivered  to  some  person  of  suitable  age  and 
discretion  at  the  attorney's  residence  when  service  at  the  office 
cannot  be  made.  See  section  3  of  this  article,  subdivision  a, 
ante,  618.  Service  on  the  clerk  of  an  attorney  must  be  made  at 
the  attorney's  office.    Jackson  v.  Giles,  3  Caines,  88. 

h.  On  sermce  ty  mail.  Service  by  mail  is  complete  from  the 
time  the  paper  to  be  served  is  deposited  in  the  post-office  at  the 
residence  of  the  attorney  making  the  service,  properly  inclosed, 
sealed  and  addressed  to  the  attorney  on  whom  it  is"  served  with 
the  full  legal  postage  paid  thereon.  When  thus  deposited,  the 
party  to  whom  it  is  addressed  incurs  the  risk  of  the  failure  of 
the  mail.  Bchenck  v.  McKie,  4  How.  246  ;  Radcliff  v.  Van  Ben- 
thuysen,  3  id.  67 ;  Lawler  v.  Saratoga  Qo.  Mutual  Fire  Ins.  Co., 
2  Code  R.  114. 

Section  5.  Proof  of  service. 

a.  By  affidavit.  Where  proof  of  service  is  made  by  affidavit, 
the  affidavit  should  state  fully  the  place,  time  and  mode  of  mak- 
ing the  service.  If  the  service  was  made  by  delivering  a  copy 
to  the  party  or  attorney  on  whom  it  was  made  in  person,  it  should 
also  appear  that  the  person  making  the  service  knew  the  person 
served  to  have  been  the  person  intended  to  be  served.  If  the 
service  be  made  in  any  other  manner  it  should  appear  that  a 
better  service  could  not  have  been  made ;  in  other  words,  the 
affidavit  of  service  should  show  that  the  best  service  possible 
under  the  circumstances  was  made.  Where  the  service  is  by 
mail,  the  affidavit  of  service  must  show  the  inclosing,  sealing 
and  proper  addressing  of  the  paper  served,  the  date  of  service, 
the  prepayment  of  the  legal  postage  in  full,  and  the  fact  of 
regular  communication  by  mail  between  the  places.  See  cases 
cited  under  subdivision  b  of  last  section.  Where  the  service  was 
made  on  a  clerk,  an  affidavit  of  service  which  does  not  state  that 
he  was  in  the  attorney's  office  at  the  time,  was  held  insufficient. 
Jackson  v.  Giles,  3  Caines,  88.  The  affidavit  should  always  be 
made  by  the  person  who  makes  the  service,  and  it  is  a  good  rule 
to  have  that  done  immediately  after  the  service.  It  has  been 
held  in  a  case  where  service  was  made  by  a  clerk,  and  a  memo- 
randum in  his  handwriting  of  the  service  was  indorsed  on  the 
paper,  and  the  clerk  afterward  left  the  State,  that  the  affidavit 
of  the  attorney  on  information  and  belief  that  the  service  was 
made,  was  sufficient,  as  being  the  best  proof  under  the  circum- 
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stances.  Jackson  v.  Howd,  3  Caines,  131.  An  affidavit  of  service 
is  presumptive  proof  only,  and  may  be  repelled  by  proof  that 
the  service  was  not  actually  made.  Van  Rensselaer  v.  Ghadwick, 
7  How.  297 ;  Wallis  v.  Lott,  15  id.  567 ;  Bulkley  v.  Bulkley, 
6  Abb.  307.  Whenever,  on  a  trial  or  judicial  proceeding,  proof 
of  service  of  any  notice  shall  be  necessary,  the  affidavit  of  the 
person  who  made  the  service  is  presumptive  evidence  of  such 
•  service,  provided  it  be  first  proved  that  such  person  is  dead  or 
insane.    Laws  of  1858,  ch.  244. 

h.  By  admission.  Service  may  be  proved  by  the  admission 
of  the  party  served.  Such  admission  should  be  in  writing 
though  no  particular  form  is  necessary.  Where  the  admission 
is  of  due  service,  the  person  making  such  admission  cannot 
show  that  the  service  was  not  of  the  requisite  length  of  time, 
even  if  such  be  the  fact.  Talman  v.  Barnes,  12  Wend.  227. 
A  simple  admission  of  service  without  the  use  of  the  word  due 
only  refers  to  the  mode  in  which  the  service  was  made,  and  only 
precludes  the  party  giving  it  from  disputing  the  fact  of  the 
service  at  the  time  the  admission  was  given.  Francis  v.  Sitts, 
2  HUl,  362.  The  courts  take  judicial  notice  of  the  signatures  of 
attorneys  practicing  before  them,  as  to  admissions  made  by  them, 
but  where  an  admission  is  made  by  a  party,  the  genuineness  of 
his  signature  must  be  proved  by  affidavit.  Bipley  v.  Burgess, 
2  Hill,  361.  When  admissions  are  obtained  they  should  always 
be  in  the  words  ''dice  and  personal  service''  indorsed  on  the 
original  of  the  paper  served.  Due  service  should  not  be  admitted, 
if  the  person  served  desires  the  benefit  of  full  time  of  notice, 
unless  the  full  time  is  given.  Admissions  of  service  abridge  the 
labor  of  counsel  making  the  service,  and  the  giving  of  them  is  a 
matter  of  courtesy,  which  should  be  accorded  whenever  it  can 
be  consistently  done. 

c.  By  sheriff's  certificate.  Like  an  affidavit,  the  sheriff's 
certificate  of  service  is  presumptive  proof  of  the  fact,  but  the 
presumption  mav  be  rebutted  by  positive  proof.  The  certificate 
need  not  state  knowledge  of  the  party  served  being  the  person, 
but  only  time,  place  and  manner  of  making  the  service.  The 
same  general  rules  govern  it  that  apply  to  affidavits. 

Section  6.  Waiver.  The  service  of  all  papers  may  be  waived 
by  the  adverse  party  by  a  notice  in  writing  at  any  time  and  with 
full  effect,  and  so  may  any  requisite  of  good  service  m  a  like 
manner  be  waived.     A  waiver  of  the  service  of  a  paper,  or  any 
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formal  requisite  in  its  service,  may  be  by  parol,  and  the  court 
wm  hold  the  attorney  to  the  waiver.     It  is  not  an  agreement 
between  attorneys  or  parties,  and  does  not  fall  within  rule  16  of 
the  supreme  court,  requiring  stipulations  to  be  in  writing.    Ex 
parte  Crosby,  8  Cow.  119.     See  Turner  v.  Burrows,  1  HUl,  628. 
And  where  an  oral  stipulation  or  representation  has  been  acted 
upon,  the  party  making  it  is  not  permitted  to  retract  and  take 
advantage  of  acts  or  omissions  of  his  adversary  thereby  induced.  • 
People  V.  Siephens,  52  N  Y.  (7  Sick.)  306,  310.     An  irregularity 
in  the  service  of  a  paper  is  waived  if  it  be  retained  and  acted 
upon  by  the  party  oh  whom  it  is  served.     Georgia  Lumber  Co. 
V.  Strong,  3  How.  246 ;  Sherman  v.  Qregory,  42  id.  481,  484. 
A  paper  improperly  or  irregularly  served  must  be  returned 
within  a  reasonable  time,  and  this  is  not  limited  to  a  shorter 
period   than   one  day.      McQown  v.  Leavenworth,   2   E.  D. 
Smith,  31. 

AETICLE   IV. 

FILIlfG. 

Section  1.  Motion  papers. 

a.  Must  be  filed.  All  the  papers  used  upon  a  non-enumerated 
motion  must  be  filed  with  the  clerk  at  the  time  when  the  order  is 
entered.     Rule  7,  Sup.  Ct. 

b.  When  filed.  The  order  on  a  non-enumerated  motion  must 
be  entered,  and  the  papers  which  were  used  on  it  must  be  filed, 
within  ten  days  after  the  order  and  paper  shall  be  delivered  to 
the  prevailing  party  by  the  clerk  of  the  court  which  heard  the 
motion,  and  it  is  the  duty  of  such  party  to  cause  the  papers  to 
be  filed  and  the  order  entered.     Rule  4,  Sup.  Ct. 

c.  Where  filed.  Papers  are  to  be  filed  in  the  county  specified 
in  the  complaint  as  the  place  of  trial.  In  case  the  place  of  trial 
shall  be  changed,  all  papers  filed  shall  be  transferred  to,  and  all 
other  papers  in  the  cause  shall  be  filed  in,  the  county  to  which 
the  place  of  trial  has  been  changed.     Rule  3,  Sup.  Ct. 

d.  By  whom  filed.  On  a  motion,  it  is  the  duty  of  the  pre- 
vailing party  to  file  the  papers  received  from  the  clerk  of  the 
court  which  heard  the  motion,  and  to  enter  the  order  within  the 
ten  days.  Rule  4,  Sup.  Ct.  On  orders  of  arrest,  injunction, 
attachment  and  publication,  or  substituted  service  of  summons, 
it  is  the  duty  of  the  plaintiff's  attorney  to  file  the  affidavits 
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(except  on  order  of  arrest)  and  undertakings  used  in  obtaining 
the  same.  Rule  5,  Sup.  Ct.  It  is  the  sheriff's  duty  to  file  the 
original  affidavits  on  which  an  arrest  is  made,  with  the  order  or 
process  within  ten  days  after  the  arrest.  Rule  6,  Sup.  Ct.  It  is 
the  duty  of  the  respective  attorneys  to  file  the  papers  used  on 
special  motions.  Savage  v.  Belyea,  3  How.  276 ;  S.  C,  1  Code 
E.  42. 

e.  Effect  of  omission  to  file.  In  default  of  the  prevailing 
party's  filing  the  papers  in  the  proper  county  within  the  proper 
time,  he  shall  lose  the  benefit  of  the  order.  Rule  4,  Sup.  Ct.  If 
the  papers  used  on  a  non-enumerated  motion  be  not  filed  with 
the  clerk,  the  order  may  be  set  aside  as  irregular.  Rule  7,  Sup. 
Ct.  The  penalty  of  a  motion  to  vacate  proceedings,  with  costs  to 
defendant,  is  imposed  for  the  neglect  to  file  affidavits  used  in 
obtaining  an  injunction,  attachment,  or  for  the  publication  or 
substituted  service  of  a  summons.    Rule  5,  Sup.  Ct. 

Section  2.  Uudertakiugs. 

a.  What  undertaMngs  must  ie  filed.  All  undertakings  given 
upon  procuring  an  order  of  arrest,  an  injunction,  or  an  attach- 
ment with  the  approval  of  the  justice  or  judge  taking  the  same, 
indorsed  thereon,  must  be  forthwith  filed  with  the  clerk  of  the 
court  under  the  penalty  of  a  motion  by  defendant  to  vacate  pro- 
ceedings, with  costs,  as  if  no  undertaking  had  been  given. 
Eule  5,  Sop.  Ct.  An  undertaking  on  the  claim  and  deliV^ery  of 
personal  property  is  not  to  be  filed,  but,  after  the  sureties  have 
justified,  must  be  delivered  by  the  sheriflf  to  the  party  for  whose 
benefit  it  is  taken.  Code,  §  423.  All  the  various  undertakings 
required  by  the  Code  (with  the  above  exception)  are  to  be  filed 
with  the  clerk,  unless  the  court  expressly  provides  for  a  different 
disposition  thereof.    Code,  §  423. 

l.  Where  filed.  Undertakings  come  under  the  general  head  of 
papers  mentioned  by  rule  3  of  the  supreme  court,  and  they  are 
to  be  filed  with  the  clerk  of  the  county  which  is  the  place  of 
trial  of  the  action. 

c.  By  whom  filed.  It  is  the  duty  of  the  plaintiff's  attorney  to 
file  the  undertakings  given,  on  procuring  an  order  of  arrest,  an 
injunction,  or  an  attachment,  under  penalty  for  neglect  to  do  so 
of  being  subjected  by  the  defendant  to  a  motion  to  vacate  pro- 
ceedings for  irregularity,  with  costs,  as  if  no  undertaking  had 
been-  given.  Rule  5,  Sup.  Ct.  And  the  general  rule  for  all 
cases  where  undertakings  are  required  to  be  filed  is,  that  the 
YoL-IV.  — 79 
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party  giving  them  must  see  that  they  are  properly  filed,  subject 
to  the  penalty  of  having  them  disregarded  and  his  proceedings 
based  on  them  set  aside,  with  costs,  if  he  neglects  or  omits  to 
do  so. 


CHAPTER  V. 

EULES. 
ARTICLE  I. 

IN"   GEWEKAL. 

Wherever  in  the  discussion  of  the  subject  of  this  part  of  the 
work,  viz. :  motions,  orders  and  papers,  rules  have  a  special 
application,  they  have  been  given,  and  cases  decided  under  them 
referred  to  it.  Kules  are  intended  for  the  convenience  of  courts 
and  the  adjustment  and  regulation  of  many  points  which  can  be 
covered  and  governed  in  no  other  manner.  They  have  been  in 
use  in  one  form  or  another,  from  time  immemorial,  and  the  prin- 
ciples of  many  of  them  have  a  weight  and  authority  gathered 
from  repeated  decisions  that  render  them  venerable  and  their 
observance  of  the  utmost  importance.  Wherever  a  rule  of  the 
court  gives  any  direction  or  prescribes  any  mode  of  proceeding, 
it  should  be  literally  followed,  and  strictly  obeyed ;  and  where 
it  imposes  any  penalty  the  courts  will  generally  enforce  it.  As 
to  the  nature  and  object  of  rules,  and  the  incidental  power 
and  statutory  authority  to  make  rules,  see  ante.  Vol.  1,  p.  461, 
where  the  subject  is  generally  treated. 


ARTICLE  11. 

FOKCB  AND   EFFECT   OF   EULES. 

Section  1.  Former  rules  how  far  in  force.  All  the  rules  and 
practice  of  the  courts  in  civil  actions  which  were  in  force  at  the 
time  of  the  passage  of  the  Code  of  Procedure,  and  were  incon- 
sistent with  that  act,  were  declared  by  it  to  be'  abrogated,  but 
where  they  were  consistent  with  the  Code  they  were  to  continue 
in  force,  subject  to  the  power  of  the  respective  courts  ^o  relax, 
modify  or  alter  the  same.     Code,  §  469. 

Section  2.  How  far  parties  are  bound  by  general  rules.  Parties 
ire  bound  to  the  same  extent  by  general  as  weU  as  by  special  rules, 
md  where  orders  depart  from  the  rules  and  practice  of  the  court. 
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they  will  be  set  aside  or  reversed.  G-eneral  rules  of  practice 
having  been  established  to  protect  the  rights  of  parties,  they  are 
to  be  regarded  as  constituting  a  part  of  the  equitable  jurispru- 
dence of  the  country.  Livingston,  In  the  matter  of,  34  N.  Y. 
(7  TiflF.)  582,  opinion.  S.  C,  20  How.  47 ;  2  Abb.  JST.  S.  28  ;  see 
ante,  Vol.  1,  461-463  ;  post,  art.  3. 

Section  3.  How  far  courts  are  bound  by  general  rules.  Where 
a  departure  from  the  customary  mode  of  procedure  tends  to 
infringe  upon  the  general  rules  of  the  court,  this  practice  will  not 
be  sustained.  Batter  shall  v.  Davis,  23  How.  383.  A  direction  to 
the  judges  of  the  supreme  court,  superior  court  and  court  of 
common  pleas  of  the  city  of  New  York,  to  meet  and  make  gen- 
eral rules  and  revise  them  every  two  years  after,  and  to  make 
such  further  rules  as  are  not  inconsistent  with  the  Code  and  as 
are  necessary  to  carry  out  its  provisions,  and  a  provision  for 
their  governing  effect  upon  such  courts  and  upon  county  courts 
so  far  as  they  may  be  applicable,  is  contained  in  the  Code,  section 
470.  Wherever,  in  the  judgment  of  the  court,  a  proper  case  is 
presented,  the  court  will  deviate  from  the  rules.  OlarTc  v. 
Brooks,  26  How.  285.    See  ante,  Yol.  1,  pp.  461-463. 

ARTICLE  III. 

CONSTETJCTION   AUD   E]<rFORCEMENT    OF   ETTLES. 

Section!.  Rules,  how  construed.  All  courts  have  full  power 
to  construe  their  own  rules,  and  as  it  is  a  matter  resting  entirely 
with  them,  they  are  the  only  proper  judges  of  the  construction 
of  such  rules,  and  therefore  an  appeal  will  not  lie  from  an  order 
or  direction  of  a  court  which  gives  a  construction  to  its  own 
rules.  See  ante,  Vol.  1,  pp.  461-463 ;  Life  Ins.  Co.  v.  Fran- 
cisco, 17  Wall.  673  ;  Coleman  v.  Nantz,  63  Penn.  St.  178. 

Section  2.  Obedience  to  rules,  how  enforced.  If  a  rule  pre- 
scribes a  penalty  for  a  non-compliance  with  it,  the  penalty  is 
enforced  against  the  offending  party.  If  an  applicant  to  the 
court  for  a  favor  has  not  conformed  to  the  rules,  the  court  will 
deny  the  favor.  A  deviation  from  a  rule  is  always  an  irregularity, 
and  it  is  to  be  treated  as  such. 


PART  xiy. 

MISCELLANEOUS  PEOCEEDIN^GS. 

i 

CHAPTER  I. 

IRREGULAKITIES  AND  NULLITIES. 
ARTICLE  L 

WHAT  AEE   IliEEGULARITIES   OE   NULLITIES. 

Section  1.  In  general.  For  the  purpose  of  enforcing  a  due 
observance  of  the  rules  of  practice,  and  thereby  securing  a 
regular  and  uniform  system  of  procedure  in  the  various  courts 
of  this  State,  the  law  permits  any  party  to  move  the  court  for  an 
order  setting  aside  any  proceeding  of  his  adversary,  when  such 
proceeding  is  in  violation  of  some  rule  of  practice  established  by 
statute  or  by  the  rules  of  the  court. 

To  prevent  the  possibility  that  a  mere  error  in  the  form  of  pro- 
cedure should  be  the  means  of  preventing  a  party  from  estab- 
lishing a  meritorious  cause  of  action  or  defense,  the  Code  has 
made  liberal  provisions  for  the  amendment  of  proceedings  which 
are  defective  in  mere  point  of  form,  and  which  are,  in  legal  par- 
lance, termed  irregular.  But  as  the  court  has,  in  most  cases,  the 
right  to  impose  terms  as  a  condition  of  allowing  an  amendment, 
and  as  there  are  some  errors  in  procedure  so  grave  that  no  amend- 
ment can  reach  or  cure  them,  it  is  important  that  the  rights  of 
the  various  parties  to  proceedings  which  are  irregular  or  void 
should  be  clearly  and  fully  pointed  out  and  understood. 

An  irregularity  consists  in  the  doing  of  some  act  at  an 
unseasonable  time,  or  in  an  improper  manner,  as  in  omitting  to 
do  something  that  is  necessary  for  the  due  and  orderly  conduct 
of  the  suit.  It  may  therefore  properly  be  defined  to  be  a  want 
of  adherence  to  some  prescribed  rule  or  mode  of  proceeding, 
and  may  arise  in  everj^  stage  of  an  action  from  the  service  of 
the  summons  to  the  entry  of  satisfaction  after  judgment  and 
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execution.  There  is  a  marked  and,  in  many  respects,  important 
and  substantial  distinction  between  defects  in  practical  proceed- 
ings which  constitute  mere  irregularities,  or  such  as  render 
the  proceedings  a  total  nullity,  and  altogether  void.  Where  the 
proceeding  adopted  is  that  prescribed  by  the  practice  of  the 
court,  and  the  error  is  merely  in  the  manner  of  conducting  it, 
such  an  error  is  an  irregularity,  and  may  be  waived  by  the  laches 
or  subsequent  acts  of  the  opposite  party;  but  where  the  proceed- 
ing itself  is  altogether  unwarranted,  totally  dissimilar  to  that 
which  the  law  authorizes,  then  the  proceeding  is  a  nullity  and 
cannot  be  made  regular  by  any  act  of  either  party.  Roberts  v. 
Spurr,  3  Dowl.  P.  C.  551 ;  Orandin  v.  Maddams,  6  Dowl.  & 
Lownd.  241. 

Section  2.  Irregularities.  Irregularities  may  very  properly 
be  divided  into  two  classes,  those  which  aflfect  the  merits,  and 
those  which  do  not.  Where  any  necessary  proceeding  has  been 
omitted  by  the  plaintiff,  his  next  subsequent  proceeding  may  be 
set  aside  for  irregularity.  As  if  the  plaintiff  proceeds  to  trial, 
without  having  given  notice  of  trial  to  the  defendant,  the  verdict, 
if  for  the  plaintiff,  may  be  set  aside,  and  a  new  trial  granted. 
Douglas  v.  Bay,  4  T.  R.  552 ;  Williams  v.  Williams,  2  Dowl. 
P.  0. 350  ;  JenTcs  v.  Payne,  15  Johns.  399.  And  if  any  necessary 
proceeding  on  the  part  of  the  plaintiff  be  had  either  before  or 
subsequent  to  the  time  prescribed  by  the  practice  of  the  court, 
it  may  be  set  aside  for  irregularity.  Watson  v.  Dare,  2  Mees.  & 
Wels.  386.  So  if  such  proceeding  be  informal,  or  not  conducted 
in  the  manner  prescribed  by  the  practice  of  the  court,  it  may  be 
set  aside  for  irregularity.  The  informalities  which  will  render 
a  proceeding  liable  to  be  set  aside  for  irregularity  have  been 
frequently  noticed  in  the  preceding  pages  of  this  work.  A  few 
examples  of  these  irregularities  will  be  given  merely  by  way  of 
illustration.  Thus,  the  service  of  a  summons  by  the  plaintiff 
himself  [RuJiier  v.  Lester,  10  Abb.  260  ;  S.  C,  18  How.  347.  See 
ante,  Yol.  1.  540),  the  entry  of  judgment  as  on  failure  to  answer, 
where  in  fact  an  answer  had  been  served  (see  Van  BentJiuysen 
V.  Lyle,  8  How.  312),  the  entry  of  a  judgment  different  from  that 
directed  by  a  referee  {Ingersoll  v.  Bostwick,  22  N.  Y.  [8  Smith] 
425),  the  taking  of  an  appeal  from  an  order  for  judgment  instead 
of  from  the  judgment  itself  {D'' Ivernois  v.  Leavitt,  8  Abb.  59), 
the  issuing  of  an  execution  for  more  than  is  due  {Peet  v.  Cowen- 
hoven,  14  Abb.  56),  the  entry  of  a  judgment  in  replevin  for  the 
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value  of  the  property  in  question,  instead  of  in  the  alternative 
for  a  return  of  the  property,  or  for  its  value  in  case  a  return  can- 
not be  had  {Johnson  v.  Carnley,  10  N.  Y.  [6  Seld.J  570),  thd 
insertion  of  costs  in  a  judgment  in  a  case  in  vrhich  costs  could 
not  be  awarded,  under  the  statute,  vrithout  an  application  to  the 
court  {Howe  v.  Lloyd,  9  Abb.  N.  S.  257  ;  S.  C,  2  Lans.  335),  and 
all  similar  errors  in  the  mode  of  procedure  are  irregularities 
which  may  be  made  the  ground  of  a  motion  to  set  aside  the  pro- 
ceeding in  which  they  occur. 

It  is  not  every  error  which  occurs  on  a  trial,  however,  that  is 
deemed  an  irregularity.  The  term  is  applied  to  errors  of  the 
parties  to  a  proceeding  rather  than  to  the  errors  of  the  court  or 
officer  before  whom  the  proceeding  is  had.  Thus,  the  term  "  irreg- 
ularity," in  its  ordinary  and  technical  meaning,  has  no  application 
to  errors  in  the  decision  of  a  judge  on  points  of  law  raised  upon 
a  trial.     Craig  v.  Fanning,  6  How.  336. 

Section  3.  Nullities.  Any  proceeding  which  is  wholly  unwar- 
ranted and  unauthorized  by  law  is  a  nullity,  and  cannot  be  made 
valid  by  any  act  of  the  parties.  Hunt  v.  Wallis,  6  Paige,  371 ; 
Hanson  v.  ShacJcelton,  4  Dowl.  48. 

A  sheriff's  deed  of  lands  sold  under  an  execution  issued  on  a 
judgment  which  has  been  satisfied  of  record  is  unauthorized  by 
law,  and  is  a  nullity.     Craft  v.  Merrill,  14  N.  Y.  (4  Kern.)  456. 

A  judgment  rendered  by  a  court  which  had  neither  jurisdic- 
tion of  the  person  nor  of  the  subject-matter  of  the  action  is  abso- 
lutely void,  and  may  be  treated  as  a  nullity.  Harris  v.  Harde- 
man,  14 How.  (U.  S.) 334  ;  Bordenv. Fitch,  15  Johns.  121 ;  Phelps 
V.  Baker,  41  How.  237  ;  S.  C,  60  Barb.  107  ;  Hoffman  v.  Hoffman, 
46  N.  Y.  (1  Sick.)  30  ;  Baldwin  v.  Kimmel,  1  Rob.  109  ;  S.  C, 

16  Abb.  353.  '  .        • -, 

Any  act  or  proceeding  which  is  prohibited  by  statute  is  void, 
and  may  be  treated  as  a  nullity.  GarraU  v.  Hooper,  1  Dowl.  P. 
C.  28 ;  Goodwin  v.  Parry,  4  Term  R.  577.  Thus,  where  a 
verdict  is  rendered  on  Sunday,  a  judgment  rendered  on  the  same 
day  is  absolutely  void.  Allen  v.  Godfrey,  44  N.  Y.  (5  Hand) 
433;  Hoghtaling  v.  Osborn,  15  Johns.  119;  Iferritt  v.  Farle, 
31  Barb.  38. 
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AETICLE  II. 

"WHO  MAT  TAKE  ADVANTAGE  OE  IKEEGULAKITIES  AKD  NULLITIES. 

Section  1.  The  party  affected.  It  is  a  general  rule  that  no  one 
but  a  party  who  has  been  injuriously  affected  by  an  irregularity 
can  properly  apply  for  relief  against  it.  Bacon  v.  Cropsey,  1 
N.Y.  (3  Seld.)  195  ;  AUls  v.  Westervelt,  24 How.  284 ;  S.  C,  15  Abb. 
230  ;  OaMey  v.  Becker,  2  Cow.  454. 

ARTICLE    III. 

WITHIN   WHAT  TIME. 

Section  1.  When  to  object.  An  application  to  set  aside  a  pro- 
ceeding for  irregularity  must  be  made  at  the  first  opportunity 
after  the  moving  party  has  knowledge  of  the  fact,  and  before  any 
further  proceedings  have  been  taken  in  the  action.  Mayor,  etc., 
of  New  York  v.  Lyons,  24  How.  280  ;  S.  C,  1  Daly,  296  ;  Persse 
&  Brooks'  Paper  Works  v.  Willet,  14  Abb.  119  ;  S.  C,  19  id.  416  ; 

I  Rob.  131 ;  Strong  v.  Strong,  1  Abb.  N.  S.  233  (242) ;  S.  C,  4 
Rob.  621 ;  Lawrence  v.  Jones,  15  Abb.  110  ;  Patterson  v.  Graves, 

II  How.  91 ;  Jones  v.  U.  S.  Slate  Co.,  16  id.  129  ;  Herbert  v.  Bar- 
ley, 4  Dowl.  P.  C.  726  ;  Child  v.  Marsh,  3  M.  &  W.  433  ;  6  Dowl. 
P.  C.  576  ;  Bayne  v.  Slack,  3  0.  B.  JST.  S.  363  ;  Tyler  v.  Oreen,  3 
Dowl.  P.  C.  439  ;  Holmes  v.  Russell,  9  id.  487  ;  Tadman  v.  Wood, 
•4  A.  &  E.  1011  ;  Cox  v.  Tullock,  1  C.  &  M.  531  ;  Hinde  v.  Tabls, 
10  Johns.  486  ;  Nichols  v.  Nichols,  10  Wend.  560  ;  Fulton  Bank 
■V.  Beach,  6  id.  36  (43) ;  Skinner  v.  Bayton,  5  Johns.  Ch.  192 ; 
Brasher  v.  yan  Cortlandt,  2  id.  242  ;  Watt  v.  Crawford,  11 
Paige,  470.  If  a  party  overlooks  an  irregularity,  and  takes 
subsequent  steps  in  the  cause,  he  waives  the  irregularity,  and 
cannot  afterward  object  to  it.  Pearson  v.  Bawling,  1  East,  77 ; 
Mayor,  etc.,  of  New  York  v.  Lyons,  24  How.  280  (282) ;  S.  C,  1  Daly, 
296.  The  rule  is  not  confined  to  cases  where  the  party  complain- 
ing of  the  irregularity  has  taken  some  subsequent  step,  but 
will  apply  equally,  where  the  party,  with  knowledge  of  the 
irregularity,  remained  passive  and  allowed  the  other  party  to 
take  a  subsequent  step.  lb.;  Bownes  v.  Witherington,  2  Taunt. 
243.     And  is  as  applicable  to  the  representative  of  the  party  as 
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to  himself  ( Weedon  v.  Garcia,  2  Dowl.  N.  S.  64) ;  and  as  well  to 
the  case  of  a  prisoner  as  to  other  persons.  Primrose  v.  Baddeley, 
2  Dowl.  P.  C.  350  ;  Fife  v.  Bruere,  4  id.  329  ;  Fownes  v.  StoTces, 
id.  125.  But  it  applies  to  the  party' s  own  acts  only,  and  not  to 
acts  done  by  the  opposite  party  for  him.  Challdey  v.  Carter, 
4  Dowl.  P.  0.  480 ;  Davis  v.  SJcerlocJc,  7  id.  530.  If  there  has- 
been  any  d.elay  to  object  to  a  mere  irregularity,  the  delay  must 
be  excused  before  applying  for  relief.  Lawrence  v.  Jones, 
15  Abb.  110  ;  Cagger  v.  Gardner,  1  How.  142  ;  Lewis  v.  Jones, 
13  Abb.  427  ;  Nichols  v.  Nichols,  10  Wend.  560.  But  what  con- 
stitutes a  reasonable  time  in  which  to  object  is  in  the  discretion 
of  the  court  {Tadman  v.  Wood,  4  A.  &  E.  1011),  and  must  depend 
upon  the  particular  circumstances  of  each  case.  It  will  be  a 
sufficient  excuse  to  show  that  the  motion  was  noticed  for  as  early 
a  day  in  thfe  term  as  was  practicable.    Whipple  v.  Williams, 

4  How.  28.  But  ignorance  of  the  practice  on  the  part  of  the 
complainant  or  his  attorney  will  not  excuse  delay.  Moreland 
7.  Sanford,  1  Denio,  660  ;  Ourrey  v.  BowTcer,  9  Dowl.  P.  C.  523  ; 
Maltby  v.  Murrells,  5  Hurlst.  &  IST.  813.  The  rule  requiring  the 
application  to  be  made  at  the  earliest  day  possible,  does  not 
apply  to  motions  for  relief  affecting  the  substantial  rights  of 
parties.    Swezey  v.  Bartlett,  3  Abb.  N.  S.  444  ;  Doty  v.  Russell, 

5  Wend.  129  ;  Lucas  v.  Second  Baptist  Church,  4  How.  353. 
A  mere  notice  from  the  adverse  party  that  he  intends  to  proceed 
in  an  irregular  manner,  imposes  no  obligation  on  the  party 
affected  thereby,  to  move  against  it.  Yandenbergh  v.  Van  Rens- 
selaer, 6  Paige,  147.  The  Revised  Statutes  provide  that  no  judg- 
ment in  any  court  of  record  shall  be  set  aside  for  irregularity  on 
motion,  unless  such  motion  be  made  within  one  year  after  the 
time  such  judgment  was  rendered.  2  R.  S.  359  (371),  §  2.  Thus 
where  a  decree  is  irregular  in  not  making  an  assignee  in  bank- 
ruptcy a  party,  he  may  move  to  set  aside  the  decree  within  the 
year  allowed  by  statute,  but  not  afterward.  Cleveland  v.  Boerum, 
27  Barb.  252 ;  S.  C,  3  Abb.  294.  But  this  provision  of  the 
statute  limiting  the  time  in  which  to  set  aside  a  judgment  for 
irregularity,  does  not  prevent  a  party  from  setting  aside  a  judg- 
ment by  confession,  after  that  period,  on  the  ground  of  a  want 
of  a  sufficient  warrant  of  attorney  to  confess  such  judgment. 
Manufacturers  and  Mechanics''  Bank  of  the  Northern  Liber- 
ties v.  Boyd,  3  Denio,  257. 

Vol.  IV.  — 80 
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ARTICLE  IV. 

WAIVEK   OF    OBJECTION. 

Section  1.  By  tating  steps.    As  a  general  rule,  a  waiver  con- 
sists in  the  doing  of  some  act  after  an  irregularity  has  been  com- 
mitted, where  the  irregularity  might  have  been  corrected  before 
such  act  was  done.     Stevenson  v.  Danvers,  2  B.  &  P.  110.    An 
irregularity  of  any  kind,  and  a  nullity  which  does  not  appear 
upon  the  record,  may  be  waived.   Malthy  v.  Murrells,  5  Hurlst. 
&  N.  813.     In  fact,  any  objection  which  does  not  deprive  the 
court  of  jurisdiction  may  be  waived.      And    the  distinction 
between  a  nullity  and  a  mere  irregularity  is  to  be  found  in  the 
mode  rather  than  in  the  power  of  waiver.  •   Thus  an  appeal 
taken  by  the  service  of  a  notice  on  the  clerk  alone,  and  not  on 
the  attorney,  is  utterly  void.     Yet  there  is  no   doubt  that  an 
attorney  may  waive,  by  parol,  the  service  of  such  liOtice,  or  may 
waive  any  formal  requisite  in  its  service.    Bx  parte  Crosby^ 
8  Cow.  119.     By  taking  subsequent  steps  in  the  proceedings  the 
irregularity  usually  is  waived.     Mayor  of  New  York  v.  Lyons, 
24  How.  280  ;  S.  C,  1  Daly,  296.     See  ante,  p.  602.     There  are 
exceptions,  however,  to  the  rule,  as  if  the  defendant  discovers  an 
irregularity,  and  gives  the  plaintiff  notice  that  it  is  such,  the 
plaintiff  cannot  take  a  subsequent  step  in  the  proceedings  and 
then  contend  that  the  irregularity  is  waived.     Topping  v.  Fuge, 
5  Taunt.  330.    An  appearance  admits  the  regularity  of  the  sum- 
mons, but  does  not  in  all  cases  admit  the  regularity  of  the  com- 
plaint.   Shafer  v.  Humphrey,  15  How.  564 ;  Tuttle  v.  SmitTi, 
14  id.  395  ;  Bidder  v.  Whitlock,  12  id.  208.     As  to  what  irregu- 
larities are,  and  what  are  not  waived  by  appearance,  see  ante, 
Yol.  1,  560,  562.     Under  the  old  practice,  putting  in  and  perfect- 
ing bail  {Jones  v.  Price,  1  East,  81 ;  Chapman  v.  Sno^D,  1  B.  & 
P.  132)  ;  or  merely  putting  in  bail,  waived  any  defect  or  irregu- 
larity in  the  affidavit  to  hold  to  bail.     De Argent  v.  Vivant, 
1  East,  330  ;  Hodgson  v.  Dowell,  3  M.  &  W.  285.     So  merely 
obtaining  time  to  inquire  after  bail  was  deemed  a  waiver  of  any 
irregularity  in  the  notice.     Foster's  bail,  2  Dowl.  P.O.  586; 
Moore  v.   Stockwell,   6  B.    &  C.  46.    But  this  rule  has  been 
changed  by  the  Code,  and  under  the  present  practice  a  motion 
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to  vacate  an  order  of  arrest  may  be  made  at  any  time  before  - 
judgment.     See  ante.  Vol.  1,  645. 

As  to  waiver  of  irregularities  in  pleadings  or  their  service,  see 
ante.  Vol.  3,  pp.  344,  497,  498. 

Where  an  appeal,  v^hicli  has  been  prematurely  taken,  has  been 
heard  and  decided  on  the  merits,  and  a  new  trial  ordered,  the 
parties  may,  by  participating  in  the  proceedings  on  the  new  trial, 
waive  all  objection  to  the  want  of  regularity  in  the  mode  of 
bringing  the  appeal.  TJ  Ivernois  v.  Leavitt,  8  Abb.  59.  Mere 
formal  and  technical  defects,  which  do  not  impair  the  validity 
of  an  entire  judgment  or  proceeding,  may  be  waived  by  appeal. 
Ootes  V.  Smith,  29  How.  326;  Mayor,  etc.,  of  New  YorTc  v. 
lAjons,  24  id.  280  ;  S.  C,  1  Daly,  296 ;  ClumpJia  v.  Whiting,  10 
Abb.  448  ;  Tail  v.  Remsen,  7  Paige,  206.  See  Howe  v.  Lloyd, 
9  Abb.  N.  S.  257 ;  S.  C,  2  Lans.  335.  So  an  appeal  from  an 
order  overruling  a  demurrer  to  a  complaint  may  be  waived  by 
answering.    Brady  v.  Donnelly,  1  N.  Y.  (1  Comst.)  126. 

A  plaintiff  may  waive  an  irregularity  in  a  demurrer  interposed 
by  the  defendant,  by  noticing  the  demurrer  for  argument. 
Francis  v.  Boss,  17  How.  561.  See,  also,  Bowton  v.  BrooUyn, 
3  Wend.  395 ;  Farmers'  Loan  &  Trust  Co.  v.  Reid,  3  Edw.  Ch. 
414. 

Section  2.  By  other  means.  An  irregularity  may  be  waived 
by  consent,  either  verbal  or  written,  or  by  subsequent  acquies- 
cence. Farmers'  Loan  &  Trust  Oo.  v.  Reid,  3  Edw.  Ch.  414;  ex 
parte  Croshy,  8  Cow.  119  ;  Maltby  v.  Murrells,  5  Hurlst.  &  N.  813. 
An  irregularity  which  does  not  affect  a  substantial  right  may 
be  waived  by  neglecting  to  object  in  due  season.  Fulton  Bank 
V.  Beach,  6  Wend.  36  ;  SMnner  v.  Dayton,  5  Johns.  Ch.  191 ; 
Brasher  v.  Cortlandt,  2  id.  242.     See  ante,  p.  632,  633. 

Section  3.  No  waiver  without  knowledge.  A  want  of  knowl- 
edge of  the  irregularity  against  which  relief  is  sought  is  always 
an  excuse  for  delay  in  moving  to  set  aside  the  irregular  proceed- 
ing, and  so  far,  it  may  be  said  that  there  can  be  no  waiver  of  an 
irregularity  until  the  irregularity  was  known  to  the  party 
affected.  Giles  v.  Gaines,  3  Caines,  107 ;  Wolford  v.  Oakley, 
43  How.  118. 

But  it  rests  upon  the  party  objecting  to  the  irregularity  to 
show  the  want  of  knowledge  as  an  excuse  for  the  delay.  Ander- 
donx.  Alexander,  2  Dowl.  P.  C  267 ;  Herbert  v.  Darley,  4  id. 
726,.    And  knowledge  of  a  proceeding  in  which  an  irregularity 
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exists  will  be  construed  as  knowledge  of  the  irregularity  itself. 
Esdaile  v.  Dmis,  6  Dowl.  P.  C.  465. 

Appearance  in  obedience  to  void  process,  without  knowledge 
that  the  process  is  void,  will  be  construed  as  a  waiver  of  the 
defect.  Wright  v.  Jeffrey,  5  Cow.  15 ;  Pixley  v.  Winchell,  7 
id.  366.  ^ee  OoppernollY.  Ketc7iam,5Q'B2tj:'b.  111.  But  it  must 
be  borne  in  mind  that  appearance  without  process  would  give 
jurisdiction  of  the  person  as  completely  as  due  service  of  a  sum- 
mons ;  and,  consequently,  the  rule  relating  to  the  waiver  of 
defects  in  process,  by  which  an  action  is  commenced,  is  not 
applicable  to  waiver  generally. 

Section  4.  No  waiver  where  proceedings  are  a  nullity.  It  may 
be  stated  generally  that  no  mere  delay  in  taking  objection  to  a 
defect  which  renders  a  proceeding  an  absolute  nullity,  will  be 
construed  as  a  waiver.  Titus  v.  Belyea,  16  How.  371  ;  S.  C,  8 
Abb.  177  ;  Phelps  v.  BaJcer,  41  How.  237;  S.  C,  60  Barb.  107; 
Bulldey  v.  Bulkley,  6  Abb.  307.  It  is  a  well-settled  principle 
that  laches  cannot  confer  jurisdiction.  lb.  See  ante,  Vol.  1,  549. 
To  a  certain  extent,  however,  a  party  may  waive  objection  to  a 
void  proceeding  by  treating  it  as  regular.  Thus,  by  appearing 
in  obedience  to  void  process,  a  party  may  waive  the  want  of 
jurisdiction  of  the  person  in  all  cases  where  the  jsourt  would 
have  acquired  jurisdiction  had  the  process  been  regular.  Aide, 
Vol.  1,  561.  But  even  in  this  case,  the  doctrine  of  waiver  applies, 
not  because  the  appearance  renders  the  void  process  valid,  but 
because  it  renders  all  process  unnecessary.  Id.  562.  And  it  is 
not  in  every  case  that  the  want  of  jurisdiction  of  the  parties  may 
be  waived  by  appearance  or  consent.  Thus,  where,  from  con- 
siderations of  public  policy,  the  State  courts  have  been  deprived 
of  jurisdiction  of  actions  against  a  certain  class  of  persons,  no 
appearance  of  such  persons  in  obedience  to  process  issning  out 
of  the  courts  of  this  State  can  confer  jurisdiction  or  make  the 
proceedings  therein  valid.  See  ante,  Vol.  1,  186.  Nor  can 
appearance  waive  a  jurisdictional  defect  relating  to  the  subject- 
matter  of  the  action.  Id.  561.  An  appearance  merely  to  protest 
agaiifet  the  invalidity  or  irregularity  of  a  proceeding  is  never 
construed  as  a  waiver  of  the  defect.  Seymour  v.  Judd,  2  N.  Y. 
(2  Comst.)  464.     See  ante.  Vol.  1,  562. 

Any  proceeding  which  is  absolutely  void  may  be  wholly  dis- 
regarded. Thus,  if  an  officer  makes  an  order  which  the  law  does 
no^.  authorize  him  to  make,  the  order  is  void  and  may  be  disre- 
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garded  as  a  nullity.  Spencer  v.  Barber,  5  Hill,  568  ;  Blaclcmar 
v.Tan  Inwager,  5  How.  367;  S.  C,  1  Code  R.  N.  S.  80.  But 
orders  deemed  void  are  not  to  be  lightly  disregarded.  It  must 
be  remembered  that  a  void  order  is  one  that  is  made  or  granted 
in  the  absence  of  authority  and  that  it  is  only  a  defect  of  power 
that  can  render  an  act  of  the  court  void  and  justify  a  party  in 
treating  it  as  a  nullity,  and  if  the  power  exists,  but  has  been 
merely  improperly  or  improvidently  exercised,  the  order  is  merely 
irregular  and  is  good  until  set  aside.  lb.  ;  PincTcney  v.  Hager- 
man,  4  Lans.  374  ;  Harris  v.  GlarTc,  10  How.  415. 

Section  5.  Setting  aside  judgments. 

a.  Motion  to  set  aside.  A  judgment  may  be  set  aside  on  the 
ground  of  fraud,  irregularity,  or  the  want  of  jurisdiction  in  the 
tribunal  by  which  it  was  granted.  It  is  in  the  latter  case  only 
that  a  party  has  an  absolute  legal  right  to  have  a  judgment  set 
aside,  or  vacated  upon  motion. 

The  cases  in  which  a  judgment  will  be  set  aside  as  void,  fraud- 
ulent or  irregular,  have  been  discussed  in  a  preceding  volume. 
See  ante,  Yol.  3,  pp.  730-733.  The  proceedings  to  obtain  an  order 
setting  aside  a  judgment,  and  the  proceedings  on  the  order  when 
obtained,  are  also  discussed  in  the  same  connection.  Id.,  pp. 
733-736. 

The  principles  upon  which  the  motion  will  be  decided,  and  the 
relief  which  may  be  granted  on  the  motion,  are  worthy  of  further 
notice. 
i  &.  Decision.  The  Code  provides  that  the  court  shall  disregard 
"  any  error  or  defect  in  the  pleadings  or  proceedings  which  do  not 
affect  the  substantial  rights  of  the  adverse  party.  Code,  §  176. 
Any  defect  or  irregularity  not  within  the  above  saving  clause  of 
the  Code  may  be  set  aside  upon  motion,  whether  the  case  has 
merits  or  not.  Htoghes  v.  Wood,  5  Duer,  603  {n).  Thus,  a  defect- 
ive summons  {McNeff  v.  Sh<yrt,  14  How.  463 ;  Gohb  v.  Dunkin, 
19  id.  164),  or  a  summons  either  improperly  served  or  not  served 
at  all,  is  an  irregularity  which  will  render  the  judgment  void. 
Williams  v.  YanVallcen'burg,  16  How.  144 ;  BulMeyy.  Bulkley, 
6  Abb.  307 ;  Akin  v.  Albany  &  Northern  R.  R.  Co.,  14  How. 
337;  Bierce  v.  Smith,  2  Abb.  411 ;  Meeks  v.  JVoxon,  1  id.  280  ;  S. 
C,  11  How.  189.  And  where  merits  are  not  sworn  to,  a  mere 
technical,  as  distinguished  from  a  substantial,  irregularity  in  ser- 
vice will  not  be  corrected  after  judgment  by  default.  Hunter  v. 
Lester,  18  How.  347 ;   S.  C,  10  Abb.  260;  Myers  v.  Overton,  2 
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id.  344;  S.  C,  4  B.  D.  Smith,  428.  An  irregularity  in  the  pro- 
ceedings for  a  service  by  publication,  or  a  failure  to  acquire  juris- 
diction upon  any  other  grounds,  will  render  a  judgment  void 
(Jones  V.  Derby,  1  Abb.  458 ;  Collins  v.  Campfield,  9  How.  519 ; 
Dressel  v.  French,  1  id.  350),  and  any  substantial  irregularity 
will  furnish  a  ground  for  an  order  to  vacate  the  judgment ;  and 
where  the  defect  involves  surprise,  or  any  thing  in  the  nature  of 
unfairness,  toward  the  party  against  whom  the  judgment  has 
been  taken,  the  order  will  be  granted  nearly  as  of  course. 

G.  Relief  granted.  The  relief  granted  extends  only  to  the 
defective  proceedings.  Thus,  where  the  irregularity  affects  the 
judgment  only,  the  inquest  and  trial  being  regular,  the  judgment 
may  be  set  aside,  bat  the  inquest  and  trial  will  be  allowed  to 
stand  {Burger  v.  Baker,  4  Abb.  11) ;  and  if  a  default  is  regularly 
taken,  it  will  not  be  set  aside  on  account  of  an  irregularity  in  the 
subsequent  proceedings.     Griswold  v.  Stoughion,  1  Cai.  6. 

As  to  the  terms  of  granting  relief  where  the  action  was  com- 
menced by  the  service  of  a  summons  by  publication,  see  ante. 
Vol.  3,  p.  736. 

ARTICLE  V. 

THE   MOTIOK   TO   SET   ASIDE. 

Section  1.  In  generaL  An  irregularity  in  the  proceedings  may 
be  corrected  by  motion,  to  the  court  in  which  it  originated,  but 
never  by  reversal  of  the  judgment  on  appeal,  until  such  motion 
has  been  made  and  denied.  Ingersoll  v.  Bostwick,  22  N.  Y.  (8 
Smith)  425  ;  Johnson  v.  Carnley,  10  N".  Y.  (6  Seld.)  570  ;  Rogers 
V.  Hosack,  18  Wend.  319.  It  is  always  proper  for  the  party 
objecting  to  the  regularity  of  a  proceeding  to  apply  to  the  oppo- 
site party  to  have  the  proceeding  corrected  before  troubling  the 
court  with  the  hearing  of  a  motion  or  incurring  any  unnecessary 
expense.  In  some  cases  notice  is  necessary,  and  it  is  always  best 
to  give  full  and  regular  notice.  The  application  is  a  non-ena- 
merated  motion  and  should  be  made  at  special  term.  Eule  47, 
Sup.  Ct. 

Section  2.  Notice  of  motion.  Upon  an  application  to  set  aside 
a  proceeding  for  irregularity,  the  notice  of  motion  or  order  to 
show  cause  must  specify  the  irregularity  complained  of,  or  the 
application  will  be  denied.  Rule  46,  Sup.  Ct. ;  Gurney  v.  Hoxie, 
29  Barb.  547  ;  Perkins  v.  Mead,  22  How.  476  ;  Selover  v.  Forbes, 
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id.  477 ;  Harder  v.  Harder,  26  Barb.  409  ;  Roche  v.  Ward,  7 
How.  416 ;  Barker  v.  Gook,  40  Barb.  254 ;  S.  C,  25  How.  190  ;  16 
Abb.  83.  It  will  not  be  deemed  sufficient,  that  the  affidavit  upon 
which  tlje  motion  is  founded  specifies  the  irregularity.  The 
notice  of  motion  or  the  order  to  show  cause  must  do  so.  Qoit 
V.  Larribeer,  2  Code  R.  79.  And  where  there  are  several  objec- 
tions on  the  ground  of  irregularity,  the  applicant  must  state  all 
such  irregularities  in  his  notice,  or  he  will  waive  all  those  not 
stated.  Graham  v.  PincTcney,  7  Rob.  147  ;  Brooks  v.  Sc/iuUz,  3 
Abb.  N.  S.  124  ;  S.  C,  5  Rob.  656  ;  Thorpe  v.  Beer,  2  Barn.  & 
Aid.  373.  But  where  the  irregularity  is  matter  of  substance 
which  if  established  would  render  the  judgment  void,  the  moving 
papers  need  not  specify  the  grounds  of  the  motion.  Winne- 
Irenner  v.  Edgerton,  30  Barb.  185  ;  S.  C,  8  Abb.  419  ;  17  How. 
363 ;  Blake  v.  Locy,  6  How.  108  ;  S.  C,  1  Code  R.  N.  S.  406.  A 
statement  in  the  notice  that  the  judgment  was  improperly 
entered,  will  be  sufficient  to  sustain  an  objection  that  it  was 
entered  without  authority.     Hicks  v.  Brennan,  10  Abb.  304. 

And  if  a  motion  which  was  made  to  set  aside  a  proceeding  for 
irregularity  is  denied,  a  new  motion  to  set  it  aside  as  a  nullity, 
upon  facts  known  at  the  time  of  the  first  motion,  will  not  be 
granted.  Anderson  v.  Harrison,  2  Dowl.  &  Lowndes,  91 ;  S.  C, 
13  L.  J.  (Q.  B.)  293.  The  original  motion  papers  should  be 
addressed  to  all  the  attorneys  opposed,  otherwise  those  to  whom 
they  are  not  addressed  may  appear  and  take  a  rule  for  costs,  for 
not  moving,  even  where  the  motion  has  been  made.  Anderson 
V.  Yandenburgh,  1  How.  212.  When  the  motion  is  made  to  a 
justice  out  o«  term,  upon  notice,  the  papers  upon  which  the 
motion  is  founded,  as  well  as  those  used  in  opposition  thereto, 
should  be  tiled  with  the  clerk  of  the  county  in  which  the  venue 
is  laid.  Savage- Y.  Relyea,  3  How.  276;  S.  C,  1  Code  R.  42 ; 
Oallt  V.  Finch,  24  How.  193. 

Section  3.  The  affidavit.  The  application  to  set  aside  a  pro- 
ceeding for  irregularity  must  be  supported  by  an  affidavit  show- 
ing the°defect ;  and  if  such  irregularity  be  in  any  process,  a  copy 
of  the  process  should  be  annexed  to  the  affidavit.  The  affidavit 
must  show  a  clear  case  for  relief. 

Section  4.  Should  state  all  the  grounds  in  one  motion.  The 
application  should  extend  to  the  commencement  of  the  irregu- 
larity, and,  accordingly,  it  should  so  appear  in  the  rule,  order 
or  summons.     Thus,   where  the  service  of  the  summons  was 
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regular,  but  the  summons  itself  was  irregular,  an  application  to 
set  aside  the  service  only  was  denied.  Edwards  v.  DanJcs,  4 
Dowl.  P.  C.  357;  HasTcar  v.  Jarmain,  1  C.  &  M.  408;  S.  C,  1 
Dowl.  P.  C.  654 ;  3  Tyrw.  381.  ^ 

The  application  in  such  case  should  be  to  set  aside  1;he  sum- 
mons or  the  summons  and  the  service.  lb.  ;  Chapman  v.  BecJce, 
3  Dowl.  &  Lowndes,  350.  The  application  should  also  state  cor- 
rectly the  proceeding  which  is  deemed  irregular.  For  if  the 
application  is  granted  and  an  order  made  to  set  aside  a  summons 
for  irregularity,  and  there  is  no  irregularity  in  the  summons  but 
only  in  its  service,  the  order  will  be  vacated  on  motion  with 
costs.  Huggett  v.  ParMn,  1  Bing.  65.  See,  also,  Corrall  v. 
Foulkes,  5  Dowl.  &  Lowndes,  590 ;  JIall  v.  Hedington,  5  M.  & 
W.  605 ;   Wills  v.  Dawson,  2  Dowl.  N.  S.  465. 

Section  5.  Stay  of  proceedings.  If  the  proceeding  sought  to 
be  set  aside  is  likely  to  injuriously  affect  the  moving  party  before 
a  decision  of  the  motion  can  be  obtained,  the  moving  party 
should  obtain  an  order  staying  the  proceedings  of  the  adverse 
party  until  the  hearing.  Or  if  there  is  not  sufficient  time  to  give 
the  usual  eight  days'  notice  of  the  motion  before  the  sitting  of  the 
next  special  term  to  which  the  application  should  be  made, 
the  moving  party  should,  upon  proper  affidavits,  apply  to  the 
justice  appointed  to  hold  the  special  term  for  an  order  to  show 
cause,  and  for  an  order  staying  proceeding  in  the  meanwhUe. 
See  Eule  46,  Sup.  Ct. 

Section  6.  Decision  and  terms.  The  decision  of  the  motion  to 
set  aside  any  proceeding  for  irregularity  will,  of  course,  depend 
on  the  nature  of  the  defect  which  forms  the  foumdation  of  the 
motion.  If  the  motion  is  to  set  aside  a  proceeding  for  a  juris- 
dictional defect  and  the  defect  is  clearly  shown,  the  motion  will 
be  granted  unconditionally.  But  where  the  defect  is  a  mere 
formal  error,  not  affecting  the  merits,  the  court  may  make  a  con- 
ditional order  directing  an  amendment  on  such  terms  as  may  be 
just,  or  that  the  proceeding  be  set  aside  with  costs.  See  Code, 
§§  173,  174.  If  the  error  or  defect  in  the  proceedings  does  not 
affect  the  substantial  rights  of  the  adverse  party  the  court  may 
disregard  the  error.    Code,  §  176. 

No  relief  will  be  granted  against  errors  not  specified  in  the 
notice  of  motion  or  order  to  show  cause.     See  ante,  p.  596,  605. 

Section  7.  Costs.  The  rules  as  to  the  allowance  of  costs  on 
motions  generally  and  on  motions  to  set  aside  proceedings  for 
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irregularities  in  particular,  have  been  given  in  a  preceding  vol- 
ume.   See  Vol.  3,  pp.  505-509. 

Section  8.  Confessing  irregularity.  Under  the  English  prac- 
tice, the  party  whose  proceedings  have  been  irregular,  if  satisfied 
that  he  has  no  sufficient  cause  to  show  against  the  motion,  may- 
save  expense  by  serving  the  opposite  party  with  a  notice  ack- 
nowledging the  defect,  desiring  him  not  to  proceed  to  make  the 
order  absolute,  and  offering  to  pay  the  costs  already  incurred, 
or  if  he  perceive  the  defect  before  the  other  party  has  moved  to 
have  the  proceedings  set  aside,  he  may  prevent  all  expense  by  a 
similar  notice.  Any  unnecessary  or  vexatious  opposition  to 
having  the  irregularity  corrected  by  the  payment  of  costs,  may 
render  the  complainant  liable  for  the  costs.  Briscow  v.  Beckett, 
4  M.  &  R.  100  ;  Hargram  v.  Holden,  3  Dowl.  P.  C.  176  ;  Bobin- 
son  V.  Stoddarf,  5  id.  266. 

Vol.  IV.  —  81 


CHAPTER  II. 

MISTAKES  AND  AMENDMENTS. 
ARTICLE  I. 

WHAT   IS   AMESTDABLE. 

Section  1.  Irregularities  amendalble.  In  general,  any  mere 
irregularity,  of  whatever  nature,  is  amendable,  under  specific 
conditions,  with  the  exception  of  an  irregularity  in  an  affidavit, 
which  cannot  be  amended.  Glickman  v.  QlicTcman,  1  N.  Y.  (1 
Comst.)  611 ;  S.  C,  3  How.  365  ;  1  Code  R.  98.  But  see  Furman  v. 
Walter,  13  How.  348  ;  Bowman  v.  Sheldon,  5  Sandf.  657 ;  S.  C, 
10  N.  Y.  Leg.  Obs.  839.  A  defect  even  in  the  substance  of  an 
affidavit  may  be  supplied  by  a  supplemental  affidavit.  Depew  v. 
Leal,  2  Abb.  131.     S:eepost,  673,  art.  6,  §  1 ;  ante,  602,  d. 

Section  2.  What  is  not  amendable.  An  absolute  nullity,  or 
any  proceeding  which  is  in  itself  void,  cannot  be  amended. 
Hallett  V.  RigMers,  13  How.  43  ;  Kendall  v.  WasTiburn,  14  id. 
380;  Grant  Y.  Yandercook,  57  Barb.  165;  S.  C,  8  Abb.  K  S. 
455  ;  Bangs  v.  McIntosTi,  23  Barb.  591.  Thus,  if  the  court  has 
not  obtained  jurisdiction  of  the  cause,  by  the  proper  issue  or 
service  of  the  summons,  it  has  no  power  to  amend  the  proceed- 
ings by  which  the  plaintiff  seeks  to  give  it  jurisdiction.  lb.  And, 
where  a  process  is  issued  out  of  the  wrong  court,  the  mistake  is 
not  amendable.  Clarke  v.  Miller,  18  Barb.  269.  And  so  where 
an  action  has  been  commenced  by  filing  the  papers  in  the  clerk's 
office  of  one  court,  and  the  subsequent  proceedings  had  are  filed 
in  a  different  court,  the  latter  court  cannot  amend  so  as  to  correct 
the  default.     People  v.  Superior  Court,  18  Wend.  675. 

ARTICLE  II. 

GESTEEAL   PEINCIPLES. 

Section  1.  Power  of  the  court.  It  is  provided  by  the  Revised 
Statutes,  that  "the  court  in  which  any  action  shall  be  pending 
shall  have  power  to  amend  any  process,  pleading  or  proceeding 
in  such  action,  either  in  form  or  substance,  for  the  furtherance 
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of  justice,  on  such  terms  as  shall  be  just,  at  any  time  before 
judgment  rendered  therein.  2  E,.  S.  424  (441).  The  statute, 
however,  does  not  limit  the  power  of  the  court  or  prohibit  the 
allowance  of  amendments  on  equitable  grounds  in  cases  which 
do  not  come  within  the  provisions  of  the  statute.  Weed  v. 
Saratoga  &  Schenectady  Railroad  Co.,  19  Wend.  534.  And 
every  court  of  record  has  power  to  allow  amendments  in  every 
species  of  action  independently  of  the  terms  of  statutes.  LeetcJi 
V.  Atlantic  Mutual  Ins.  Co.,  4  Daly,  618.  Under  the  Revised 
Statutes,  the  court,  after  verdict,  was  bound  to  disregard  defects 
not  against  the  justice  of  the  case  and  not  altering  the  issue,  but 
was  bound  to  allow  amendments  after  judgment,  in  matters  of 
form,  in  affirmance  of  the  judgment,  and  to  amend  variances  in 
the  record  in  relation  to  any  process,  pleading  or  proceeding. 
2  R.  S.  424  (442),  §§  7,  8. 

The  provisions  of  the  statute  extended  to  all  actions  in  courts 
of  law,  and  to  all  suits  for  the  recovery  of  any  debt  due  to  the 
people  of  this  State,  or  for  any  debt,  duty  or  revenue  belonging 
to  them  ;  and  also  to  all  actions  for  penalties  and  forfeitures  ;  to 
all  writs  of  mandamus  and  prohibition ;  to  all  informations  in 
the  nature  of  qu^  warranto ;  to  writs  of  scire  facias,  and  to  the 
proceedings  therein.  2  R.  S.  425  (443),  §  10.  Under  the  provis- 
ions of  the  Code,  the  court  may,  before  or  after  judgment,  in 
furtherance  of  justice,  and  on  such  terms  as  may  be  proper, 
amend  any  pleading,  process  or  proceeding,  by  adding  or  strik- 
ing out  the  name  of  any  party,  or  by  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  other  respect,  or  by  insert- 
ing other  allegations  material  to  the  case,  or  when  the  amendment 
does  not  change  substantially  the  claim  or  defense,  by  conform- 
ing the  pleading  or  proceeding  to  the  facts  proved.  Code,  §  173. 
The  Code  also  provides,  that,  after  demurrer,  the  court  may,  in 
its  discretion,  and  upon  such  terms  as  may  be  just,  allow  an 
answer  or  reply  to  be  made,  or  other  act  to  be  done,  after  the 
time  limited  by  this  act,  or  by  an  order  enlarge  such  time  ;  and 
may  also,  within  one  year  after  notice  thereof,  relieve  a  party 
from  a  judgment,  order,  or  other  proceeding,  taken  against  him 
through  his  mistake,  inadvertence,  surprise  or  excusable  neglect ; 
and  may  supply  an  omission  in  any  proceeding ;  and  when  any 
proceeding  faUs  to  conform  to  the  provisions  of  the  Code,  the 
court  may,  in  like  manner  and  upon  like  terms,  permit  an  amend- 
ment of  such  proceeding,' so  as  to  make  it  conformable  thereto. 
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Code,  §  174.  The  provisions  of  tlie  Code  do  not  enlarge  the 
powers  of  the  court.  Woodruff  v.  BicTcie,  31  How.  164 ;  S.  C,  5 
Rob.  619.  Nor  does  it  repeal  the  statute  of  amendments,  as 
provided  in  the  Revised  Statutes,  but  is  to  be  considered  as  an 
additional  authority  to  make  amendments.  Brown  v.  Bdbcock, 
3  How.  305 ;  S.  C,  1  Code  R.  66 ;  Agreda  v.  Faulberg,  3  E.  D. 
Smith,  178  ;  Berry  v.  Tynen,  22  Barb.  137 ;  Brindle  v.  Aldrich, 

13  How.  466.  The  court  is  restricted  in  its  power  to  allow  amend- 
ments which  change  the  nature  of  the  claim  or  defense  in  those 
cases  only  where  such  amendment  is  sought  upon  the  trial  for 
the  purpose  of  conforming  the  pleading  or  proceeding  to  the  facta 
proved.  Baguerre  v.  Orser,  3  Abb.  86 ;  Brown  v.  Leigh,  49 
N.  Y.  (4  Sick.)  78. 

The  power  of  the  court  to  amend  pleadings,  and  the  character 
of  the  amendment  allowed,  will  be  noticed  hereafter.  See  art.  4, 
post,  652. 

No  process,  pleading  or  record  can  be  amended  by  the  clerk 
or  other  officer  of  any  court,  or  by  any  other  person,  without 
the  order  of  such  court,  or  of  some  other  court  of  competent 
authority.  2  R.  S.  425  (443),  §  9  ;  Macomier  v.  Mayor,  etc.,  of 
New  YorTc,  17  Abb.  35.  Therefore,  an  application  to  the  court 
is  indispensable  in  such  cases.  lb. 

Section  2.  What  court  may  grant  amendment.  In  general  any 
court,  whether  of  record  or  not,  may  grant  an  amendment  of  any 
proceeding  within  its  jurisdiction,  and  in  any  action.  But  no 
court  can  amend  proceedings  in  another  court.  BucJian  v.  Sutti- 
ner,  2  Barb.  Ch.  165.  The  power  of  amendment  is  not  restricted 
to  courts  of  record,  but,  on  the  contrary,  courts  of  inferior  juris- 
diction have  many  of  the  same  general  powers  to  grant  amend- 
ments. Leetch  V.  Atlantic  Mutual  Ins.  Co.,  4  Daly,  518 ;  Talcott 
V.  Rosenberg,  8  Abb.  N.  S.  287 ;  Agreda  v.  Faulberg,  3  E.  D. 
Smith,  178  ;  Cooper  v.  Kinney,  2  Hilt.  12  ;  Ferry  v.  Lyman,  22 
Barb.  139  ;  Bruce  v.  Benson,  10  Wend.  213 ;  Near  v.  Van  Alstyne, 

14  id.  230  ;  Fulton  v.  Beaton,  1  Barb.  552.  The  court  of  appeals 
has  the  same  power  to  amend  matters  brought  before  it  for  review 
that  the  court  below  haJ,  and  such  irregularity  will  not  be  sent 
back  for  correction.  GheetJiam  v.  Tillotson,  4  Johns.  499 ;  Fease 
V.  Morgan,  7  id.  468 ;  Coster  v.  Phcenix,  7  Cow.  524.  It  is  the 
province  of  the  court  to  correct  all  errors  which  may  be  found  in 
any  record  that  may  be  brought  up  by  writ  of  error ;  but  it  has 
no  control  over  errors  which  have  occurred  in  making  up  such 
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record.  Luysten  v.  Sniffen,  1  Barb.  428 ;  S.  C,  3  How.  250. 
Therefore,  an  amendment  may  be  made  by  the  court  below,  not- 
withstanding  an  appeal  (lb.  See  Rew  v.  Barker,  2  Cow.  408 ; 
Tillotson  V.  Cheetham,  3  Johns.  95),  and  an  appellate  conrt 
may  amend  proceedings  wbich.  were  taken  to  secure  the  right 
of  appeal  so  as  to  conform  the  proceedings  to  the  requirements 
of  the  Code.  Wood  v.  Kelly,  2  Hilt.  334 ;  Moff  v.  Lansing,  5 
Lans.  516. 

Section  3.  Amendment  as  a  right.  The  only  restriction  upon 
the  right  of  a  party  to  avail  himself  of  the  advantages  of  an 
amendment  of  a  pleading  is  that  which  reqiiires  an  amendment 
to  be  made  within  twenty  days  after  the  service  of  the  answer  or 
demurrer.  The  right  to  amend  is  absolute,  subject  only  to  the 
power  of  the  court  to  strike  out  for  cause  shown.  McQueen  v. 
Bahcock,  22  How.  229  ;  S.  C,  13  Abb.  268 ;  Griffin  v.  CoTi'en,  8 
How.  451.  But  an  amendment  cannot  be  stricken  out  if  made  in 
good  faith,  and  not  for  purposes  of  delay.  lb.;  TJiompson  v. 
Minford,  11  How.  273  ;  Washburn  v.  Herrick,  4  id.  15  ;  S.  C,  2 
Code  R.  2.  See  White  v.  Spencer,  14  N.  Y.  (4  Kern.)  247  ;  Beck- 
wiih  V.  Griswold,  29  Barb.  291. 

The  right  of  a  party  to  amend  cannot  be  impaired  by  any  act 
of  the  adverse  party.  Spencer  v.  Tooker,  21  How.  333 ;  S.  C,  12 
Abb.  353.  The  adverse  party  cannot  make  himself  the  judge  as 
to  the  sufficiency  of  an  amended  pleading,  and  disregard  such 
pleading  when  served.  His  remedy,  when  it  is  defective,  must 
be  by  motion  (lb.;  McQueen  v.  Bahcock,  22  How.  229;  S.  C,  13 
Abb.  262),  and  if  such  adverse  party  proceed  during  the  time 
allowed  he  does  so  at  his  peril,  and  any  judgment  he  may  take 
will  be  liable  to  be  set  aside,  in  the  event  of  a  subsequent  amend- 
ment being  made  in  due  course  of  the  action.  Washburn  v.  Her- . 
rick,  4  How.  15 ;  S.  C,  2  Code  R.  2  ;  Dicker  son  v.  Beardsley,  1 
id.;  S.  C,  6  N.  Y.  Leg.  Obs.  389  ;  Uvans  v.  Lichtenstein,  9  Abb. 
N.  S.  141. 

The  right  of  amendment  cannot  be  cut  off  by  mere  implication. 
Therefore,  where  the  plaintiff  had  leave  to  amend  his  summons 
and  complaint,  and  he  elected  not  to  amend  the  latter,  his  right 
to  amend  still  subsisted,  notwithstanding  the  subsequent  service 
of  an  answer.  Ross  v.  Dinsmore,  20  How.  328  ;  S.  C,  12  Abb.  4. 
The  power  of  amendment,  as  of  course,  can  be  exercised  only 
once  by  either  party.  And  if  a  second  amendment  be  desired,  it 
can  be  made  only  by  leave  of  the  court  or  by  consent.     White 
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V.  Tlie  Mayor  of  New  York,  14  How.  495  ;  S.  C,  5  Abb.  322  ;  6 
Duer,  585  ;  Sands  v.  Calkins,  30  How.  ] .    See  ante,  Vol.  2,  p.  503. 

Section  4.  Delay.  Unnecessary  and  inexcusable  delay  in  mak- 
ing an  application  for  leave  to  amend  will  be  sufficient  ground 
for  denying  the  motion.  Salter s  v.  Oenin,  3  Bosw.  639  ;  S.  C,  8 
Abb.  253  ;  Rogers  v.  Rogers,  1  Paige,  188  ;  Sheldon  v.  Adams, 
41  Barb.  54 ;  S.  C,  18  Abb.  405  ;  27  How.  179. 

Section  5.  Mistakes  of  court,  and  its  officers.  As  a  general 
rule  the  court  will  not  permit  a  party  to  suffer  through  any 
delay  or  mistake  of  its  own.  Clapp  v.  Graves,  2  Hilt.  317 ;  S. 
C,  9  Abb.  20.  Nor  by  the  delay  or  mistakes  of  its  officers; 
among  whom  are  included  attorneys  practicing  in  the  court. 
Chichester  v.  Cande,  3  Cow.  39  ;  JVeele  v.  Berryhill,  4  How.  16 ; 
King  ^.Harris,  34  N.  Y.  (7  Tiff.)  330;  S.  C,  30  Barb.  471; 
Mechanics'  Bank  v.  Minthorne,  19  Johns.  244.  But,  as  an 
attorney  is  the  agent  of  his  client  as  well  as  an  officer  of  the 
court,  relief  will  not  be  given  against  mistakes  which  prejudice 
the  rights  of  third  persons  that  have,  in  the  mean  time,  been 
acquired  in  good  faith.  Bank  of  Rochester  v.  Emerson,  10 
Paige,  359.  Such  third  person,  however,  cannot  rely  upon  a 
mere  technical  error,  which  leaves  no  doubt  about  what  was 
intended.     Close  v.  Gellespey,  3  Johns.  526. 

The  court  cannot  amend  such  mistake  in  snch  a  manner  as  to 
conflict  with  the  requirements  of  a  statute.  Wait  v.  Van  Allen, 
22  N.  Y.  (8  Smith)  319.  For,  although  the  rules  and  practice  of 
courts  may  be  made  to  yield  to  circumstances  to  promote  the 
ends  of  justice,  yet  it  is  not  so  with  a  statutory  command  which 
requires  implicit  obedience  from  the  court  as  well  as  from  its 
suitors.     Wait  v.  Van  Allen,  22  N.  Y.  (8  Smith)  319. 

Section  6.  Useless  amendments.  The  court  will  not  grant 
leave  to  amend  where  the  amendment  would  be  wholly  unavail- 
ing as  a  means  of  securing  the  rights  of  the  party  making  the 
application.  Yon  Beck  v.  Shuman,  13  How.  472.  Thus,  where 
a  judgment  entered  on  confession  is  so  defective  in  the  statement 
of  indebtedness  as  to  be  utterly  void,  the  court  will  not,  on  an 
application  to  set  the  judgment  aside,  allow  an  amendment 
without  prejudice  to  the  rights  of  others  whose  liens  may  have 
attached  in  the  mean  time,  as  such  amendment  would,  in  effect, 
be  merely  equivalent  to  authorizing  the  entry  of  a  new  judg- 
ment, which  the  party  is  authorized  to  enter  without  the  permis- 
sion of  the  court  lb. 
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An  insufficient  judgment  can  only  be  amended  so  as  to  take 
effect  at  the  date  when  it  is  ordered,  and  as  between  the  parties 
to  the  record.  Sheldon  v.  Slryker,  34  Barb.  116;  S.  C,  21 
How.  329. 

Section  7.  Actions  not  farored.  The  court  is  authorized  to 
exercise  a  discretionary  power  "in  furtherance  of  justice  and  on 
such  terms  as  may  be  proper ' '  in  granting  or  refusing  an  amend- 
ment. And,  consequently,  in  actions  or  defenses  in  which  it  is 
sought  to  enforce  a  penalty  or  forfeiture,  the  court  may  impose 
such  terms  as  may  be  just,  or  may  deny  the  application.  Gasper 
Y.  Adams,  24  Barb.  287  ;  Beach,  v.  Fulton  Bank,  3  Wend.  573  ; 
LowY.  Little,  17  Johns.  343.  The  statutory  rules,  however,  relat- 
ing to  amendments  do  not  discriminate  against  actions  or  defenses 
deemed  unconscionable.  Catlin  v.  Ounter,  11  N.  Y.  (1  Kern.) 
368 ;  Barber  v.  McHenry,  6  Wend.  516  ;  Gilchrist  y.  Gilchrist  s 
Executors,  44  How.  317. 

Section  8.  Amendment  without  motion.  Upon  a  motion  to  set 
aside  proceedings  on  account  of  a  slight  mistake,  the  court  will 
grant  an  amendment  without  putting  the  party  to  a  cross- 
motion  for  that  purpose.  Wolford  v.  Oakley,  43  How.  118  ;  Jones 
Y.  Williams,  4  Hill,  34 ;  Lewis  v.  Jones,  13  Abb.  427 ;  Davison 
Y.Powell,  13  How.  287;  Wight  v.  Alden,  3  id.  213.  In  an 
action  in  the  name  of  the  people  to  test  the  right  to  an  office,  and 
where  the  complaint  does  not  join  the  name  of  the  relator  with 
that  of  the  people,  and  a  demurrer  is  interposed  to  the  complaint 
for  that  reason,  an  amendment  may  be  granted  to  obviate  this 
ground  of  demurrer,  and  with  leave  to  the  demurrant  to  answer 
within  the  usual  time.  The  People  v.  Walker,  23  Barb.  304;  S. 
C,  2  Abb.  421.  And  such  amendment  is  usually  granted  upon 
terms.  But  the  court  will  not  grant  an  amendment  in  the  form 
of  a  summons,  in  respect  to  the  demand  of  relief  demanded, 
where  the  question  arises  upon  a  motion  for  judgment  on  failure 
to  answer.  DiUee  v.  Mason,  1  Code  R.  37  ;  S.  C,  6  N.  Y.  Leg. 
Obs.  363. 

ARTICLE  III. 

AMENDMElfTS  OF  PROCESS. 

Section  1.  Process  generally.  Under  the  provisions  of  the 
Revised  Statutes  authorizing  amendments,  any  amendment  may 
be  allowed  which  is  in  furtherance  of  justice  if'  the  court  has 
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jurisdiction  of  the  action  in  which  the  "process,  pleading  or 
proceeding ' '  is  sought  to  be  amended.  Leetch  v.  Atlantic  Mutual 
Ins.  Co.,  4  Daly,  518.  The  want  of  statutory  requirements  in 
any  process  or  proceeding  in  an  action  may  be  supplied  by 
amendment,  for  the  provision  in  respect  to  amendments  makes 
no  distinction  between  statutory  requirements  and  any  other.  lb. 
A  writ  of  commission  is  process  and  is  amendable  wherever  pro- 
cess is  amendable.  lb. 

Any  writ  or  process  tested  or  made  returnable  on  Sunday  is 
deemed  irregular,  but  not  void,  and  therefore  it  is  amendable. 
Williams  v.  Hogeboom,  22  Wend.  648.  And  any  such  process, 
the  teste  of  which  omits  the  official  title  of  the  justice,  or  is 
deficient  in  respect  to  the  name  of  the  justice,  or  which  is  not 
tested  at  all,  or  which  is  wrong  in  respect  to  the  place  of  return, 
or  mentions  no  such  place  of  return,  or  is  made  returnable 
"before  us"  instead  of  "before  our  justices,"  or  which  is 
directed  to  the  wrong  officer,  will  be  deemed  irregular  but 
amendable.  Leetch  v.  Atlantic  Mutual  Ins.  Oo.,  4  Daly,  518, 
522  ;  People  v.  Albany  May  of  s  Court,  9  Wend.  486;  Brown  v. 
A.plin,  1  Cow.  203  ;  Henry  v.  Henry,  1  How.  167 ;  Mclntyre  v. 
Howan,  3  Johns.  144 ;  Gutter  v.  RatTibone,  1  Hill,  204 ;  Williams 
v.  Rogers,  5  Johns.  163 ;  Morrell  v.  Waggoner,  id.  233 ;  Bron- 
son  V.  Earl,  17  id.  63.  Though  such  process,  when  issued  out  of 
the  wrong  court,  is  not  amendable.  Clarice  v.  Miller,  18  Barb. 
269. 

Section  2.  Summons.  A  summons  is  not  a  pleading,  but  a 
process,  and  therefore  is  not  amendable  as  of  course.  But  any 
mere  irregularity  may  be  amended  by  obtaining  leave  of  the 
court  on  motion.  McCrane  v.  Moulton,  3  Sandf.  736 ;  S.  C, 
1  Code  R.  ]Sr.  S.  157;  Follower  v.  LaugMin,  12  Abb.  105; 
Wallcenshaw  v.  Perzel,  5  Rob.  648 ;  S.  C,  32  How.  310 ;  7  Rob. 
606.  Thus  a  summons  may  be  so  amended  as  to  increase  the 
amount  of  the  demand,  where  such  amendment  is  sustained  by 
the  facts.  Deane  v.  O'Brien,  13  Abb.  11.  And  a  defective  sum- 
mons may  be  amended  so  as  to  conform  to  the  complaint. 
I^orton  V.  Gary,  14  Abb.  364 ;  S.  C,  23  How.  469.  And  such 
■correction  will  extend  to  the  addition  of  new  parties,  or  any  mis- 
take as  to  the  names  or  the  description  of  the  parties.  Follower 
■V.  LaugUlin,  12  Abb.  105  ;  McElwain  v.  Corning,  id.  16.  See 
ante.  Vol.  1,  490.  A  summons  which  is  defective  in  not  contain- 
ing the  name  of  the  court  in  which  the  action  is  brought,  may  be 
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amended,  provided  the  complaint  subsequently  served  suffi- 
ciently names  the  court.  Walker  v.  Hubbard,  4  How.  154.  See 
ante,  Vol.  1,  468.  But  if  the  name  of  the  court  has  been  omitted 
in  both  the  summons  and  the  complaint,  no  suit  has  been  com- 
menced in  any  court,  and  therefore,  neither  the  summons  nor 
the  complaint  can  be  amended.  Ward  v.  StringJiam,  1  Code  E.. 
118.  Some  doubt,  and  a  consequent  conflict  of  opinion  has 
existed  in  cases  of  a  variance  between  the  summons  and  the 
complaint,  as  to  which  of  the  two  would  be  deemed  irregular, 
and  therefore  the  proper  subject  of  amendment.  The  weight  of 
authority  seems  to  maintain  the  position  that  inasmuch  as  the 
summons  brings  the  defendant  into  court,  and  the  complaint 
subsequently  states  the  grievances  of  the  plaintiff  and  the  remedy 
he  asks,  the  former  should  control ;  and  consequently  that  the 
latter,  if  inconsistent,  is  irregular.  The  following  are  a  few  of 
the  many  cases  that  support  the  position,  and  which  harmonizes 
with  the  old  practice  of  setting  aside  a  declaration  for  a  variance 
from  the  writ.  Bidder  v.  Whitlock,  12  How.  208  ;  Allen  v.  Allen, 
14  id.  248  ;  Boington  v.  Lapham,  id.  360  ;  TuUle  v.  Smith,  id. 
395 ;  S.  C,  6  Abb.  329  ;  Johnson  v.  Faul,  14  How.  454  ;  S.  C 

6  Abb.  335,  note;  Or  ay  v.  Brown,  15  How.  555  ;  Shafer  v.  Hura- 
phrey,  id.  564.     See  ante,  Yol.  1,  480. 

For  the  contrary  position,  i.  e.,  that  the  summons  and  not  the 
complaint  shall  be  deemed  irregular,  see  Yoorhies  v.  Scofl,eld, 

7  How.  51 ;  Field  v.  Morse,  id.  12 ;  Webb  v.  Mott,  6  id.  439 ; 
Flynn  v.  The  Hudson  River  R.  R.  Co.,  id.  308  ;  S.  C,  10  N.  Y. 
Leg.  Obs.  158  ;  T7ie  Cemetery  Board  of  Hyde  ParTi  v.  Teller, 

8  How.  504 ;  Croden  v.  Brew,  3  Duer,  652 ;  S.  C,  6  Abb.  338, 
mte. 

But  it  lies  within  the  power  of  the  court  to  grant  an  amendment 
of  either  summons  or  complaint,  and  an  amendment  of  either 
is  not  likely  to  be  refused  upon  a  proper  application,  though  it 
will  usually  be  granted  upon  terms ;  or  the  court,  in  a  proper 
case,  will  grant  an  amendment  of  both  the  summons  and  the 
complaint.  Allen  v.  Allen,  14  How.  248  ;  Gray  v.  Brown,  15  id. 
555.    Such  amendment,  however,  can  only  be  made  by  leave  of 

the  court.  lb.  -u      i  • 

An  amendment  of  the  summons,  and  a  notice  that  the  plain- 
tiff will  abide  by  the  complaint  as  originally  served,  will  not 
prejudice  his  right  to  amend  the  complaint  as  of  cpurse  after  the 
service  of  the  defendant's  answer.     Ross  v.  Dinsmore,  20  How. 
Yol.  lY.  — 82 
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328;  S.  C,  12' Abb.  4.  And  mere  delay  in  an  application  for 
leave  to  amend  a  summons  will  not  be  a  bar  to  such  application, 
but  the  court  will  impose  such  terms,  if  necessary,  as  will  pre- 
vent any  injury  to  the  defendant.  McElwain  v.  Corning^  12 
Abb.  16.  As  to  the  right  to  amend  where  the  summons  omits 
the  name  of  the  court,  see  ante,  Vol.  1,  p.  468. 

A  summons  issued  in  the  name  of  an  agent  who  is  not  an 
attorney  is  irregular,  but  upon  leave  of  the  court  may  be 
amended.  Weir  v.  Slocum,  3  How.  397 :  S.  C,  1  Code  R.  105. 
So,  a  summons  which  states  that  the  complaint  is  annexed, 
when  in  fact  no  complaint  is  annexed,  and  which  omits  to  state 
when  and  where  a  complaint  will  be  filed,  is  irregular,  but  not 
a  nullity,  and  upon  leave  of  the  court  may  be  amended.  Keeler 
V.  Belts,  3  (Jode  R.  183. 

The  policy  of  the  legislature  and  the  tendency  of  the  decisions 
of  the  courts  are  in  favor  of  simplifying  the  practice  in  legal 
proceedings  as  miich  as  possible,  and  of  disregarding  technicali- 
ties and  matters  of  form,  and  especially  so,  where  it  becomes 
necessary  for  the  furtherance  of  justice  to  disregard  mere  tech- 
nical errors.  Talcott  v.  Rosenberg,  8  Abb.  N.  S.  287.  And  such 
liberal  construction  will  be  extended  to  an  original  process,  and 
even  upon  jurisdictional  questions.  lb.  And  after  judgment  the 
court  will  exercise  its  power  of  granting  an  amendment,  by  per- 
mitting a  summons  to  be  amended  by  substituting  the  individual 
name  of  an  attorney  for  that  of  his  firm.  Sluyter  v.  Smith,  2 
Bosw.  673.  And  an  amendment  may  be  made  by  inserting  in 
the  copy  of  the  summons  filed  the  names  of  defendants  actually 
served  with  the  summons,  or  who  have  appeared  in  the  action. 
Van  WycJc  v.  Hardy,  20  How.  222 ;  S.  C,  11  Abb.  473.  An 
omission  to  serve  a  copy  of  the  complaint  with  the  summons,  or 
to  state  in  the  summons  where  such  complaint  is  or  will  be  filed, 
will  not  render  the  judgment  void.  Foster  v.  Wood,  30  How. 
284 ;  S.  C,  1  Abb.  N.  S.  150.  Such  an  omission  is  a  mere 
irregularity  which  ought  to  be  taken  advantage  of  by  motion, 
for  the  court  will  have  acquired  jurisdiction  by  the  service  of  the 
summons,  and  may  grant  an  amendment  as  to  form.  lb. 

Section  3.  Execution.  An  execution  is  a  proceeding  which 
will,  in  general,  be  strictly  construed,  nevertheless,  it  is  amend- 
able in  respect  of  merely  formal  or  technical  defects,  and,  in 
certain  cases,  such  defects  will  even  be  disregarded.  The  relief 
afforded  by  an  amendment  will  be  granted  in  clear  cases,  as 
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between  the  parties  to  the  record,  and  will  be  still  more  liberally- 
granted  when  invoked  in  favor  of  third  parties  who  .stand  in  the 
position  of  hona  fide  purchasers,  deriving  title  under  the  pro- 
ceeding. A  defect  in  an  execution  may  be  amended  upon 
motion,  where  it  appears  that  the  granting  of  such  motion  will 
work  no  injury  to  other  creditors.  Sears  v.  Burnham,  17  N. 
T.  (3  Smith)  445  ;  S.  C,  2  Bradf.  294;  ParTc  v.  Church,  5  How. 
381 ;  S.  C,  1  Code  R.  N.  S.  47. 

An  execution  which  has  been  issued  against  the  person,  and 
which  is  defective  on  accoimt  of  omitting  the  words  "or  be  dis- 
charged according  to  law,"  although  irregular,  will  not  be  void, 
and,  therefore,  may  be  amended.  Hutchinson  v.  Brand,  9  N. 
Y.  (5  Seld.)  208.  And  an  execution  made  returnable  on  a  Sun 
day  may  be  amended  by  changing  the  return  day.  Stone  v. 
Martin,  2  Denio,  1S5. 

And,  where  an  execution  has  been  issued  for  too  large  an 
amount,  the  sale  under  it  will  be  void  as  to  the  excess,  but  not  as 
to  the  amount  actually  due.  PecJc  v.  Tiffany,  2  N.  Y.  (2 
Comst.)  451,  458.  But  if  such  amount  is  less  than  the  sum 
really  due,  the  execution  will  not  be  void  as  to  the  excess  ;  for 
such  excess  may  be  applied  to  the  payment  of  other  judgments 
held  by  the  judgment  creditor.  Feet  v.  CowenJioven,  14  Abb.  56. 

In  the  case  of  an  accidental  burning  of  an  execution,  after  a 
levy  upon  property,  the  court  may  order  a  new  execution  to  be 
made  out  and  delivered  to  the  sheriflF,  nunc  pro  tunc.  White  v. 
Lovejoy,  3  Johns.  448. 

An  execution  may  be  amended  so  as  to  correct  an  error  where 
the  usnal  direction  to  levy  on  real  property  has  been  omitted,  or 
has  been  inserted  in  a  case  in  which  it  is  not  allowable.  Lansing 
V.  Lansing,  18  Johns.  502  ;  Stephens  v.  Browning,  1  Code  R.  123  ; 
S.  C,  7  N.  Y.  Leg.  Obs.  61.  So,  an  amendment  of  an  execution 
may  be  made  in  cases  where  but  one  of  the  defendants  was 
served,  and  the  usual  indorsement  re(][uired  by  statute  was 
omitted.  Abels  v.  Westervelt,  15  Abb.  230 ;  S.  C,  24  How.  284. 
And  such  amendment  may  be  made  where  the  judgment  is 
recited  as  having  been  recovered  in  a  different  court  from  the  one 
in  which  it  really  was  rendered.  lb. 

An  irregularity  in  a  second  execution  may  be  amended. 
Hutchinson  v.  Brand,  6  How.  73  ;  McMichael  v.  Knapp,  7  Cow. 
413.  In  strictness,  the  second  execution  should  recite  the  first 
and  the  proceedings  under  it,  but  an  omission  to  do  so  will  not 
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render  it  void.  lb.  And  an  execution  may  be  so  amended  as  to 
omit  the  names  of  persons  irregularly  included  in  the  writ.  Vari 
Deusen  v.  Brower,  6  Cow.  50. 

An  execution  may  be  amended  after  it  has  been  returned  satis- 
fied ;  or,  if  such  execution  has  been  issued  against  the  person 
after  the  defendant's  arrest.  Supdam  v.  MeGoon,  Col.  &  Cai.  64 ; 
S.  C,  3  Johns.  Cas.  421 ;  Holmes  v.  Williams,  3  Cai.  98 ;  PJielps 
V.  Ball,  1  Johns.  Cas.  31. 

An  omission  to  file  a  transcript  of  the  judgment  of  a  local 
court  in  another  county  before  levying  upon  property  therein 
under  an  execution  out  of  that  court,  is  an  irregularity  that  may 
be  amended  at  any  time  by  the  court.  RotJi  v.  ScMoss,  6  Barb. 
308.  But  the  issuing  of  an  execution  out  of  the  wrong  court  is 
a  fatal  defect,  which  cannot  be  amended.  Clarice  v.  Miller,  18 
Barb.  269. 

ARTICLE  IV. 

AMENDMENT   OE   PIEADINGS. 

Section  1.  General  principles. 

^  a.  General.  The  remedy  provided  by  the  Code  for  the  correc- 
tion of  errors  and  mistakes  in  pleading  is  ample  in  its  provisions, 
and  under  the  liberal  construction  put  upon  it  by  the  courts  will 
reach  and  meet  the  requirements  of  every  case  wherein  such 
relief  may  be  applied  "in  furtherance  of  justice." 

The  Code  provides  that  the  court  may,  before  or  after  judg- 
ment, in  furtherance  of  justice,  amend  any  pleading  by  adding 
or  striking  out  the  name  of  a  party ;  or  by  correcting  a  mistake 
in  such  name ;  or  by  correcting  a  mistake  in  any  other  respect ;  or 
by  inserting  material  allegations  ;  or,  when  the  amendment  does 
not  substantially  change  the  claim  or  defense,  by  conforming  the 
pleading  to  the  facts  proved.     Code,  §  173. 

6.  Statute  of  limitations.  Prior  to  the  Code,  it  was  the  almost 
invariable  custom  of  the  courts  to  deny  any  leave  to  amend, 
when  the  proposed  amendment  consisted  in  the  introduction  of  a 
defense  deemed  unconscionable,  such  as  the  statute  of  limitations, 
usury,  etc.  The  same  practice  has  been  adhered  to  in  a  number 
of  reported  cases  since  the  Code,  as  will  be  noticed  in  the  follow- 
mg  section,  in  subdivision  d.  But  the  weight  of  authority  is 
agamst  any  discrimination  against  defenses  denominated  uncon- 
scionable ;  and  where  a  party  asks  leave  to  amend  his  answer 
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by  setting  up  the  statute  of  limitations  the  amendment  will 
generally  be  allowed.  OilcTirist  v.  GilcTirisf  s  Executors,  44 
How.  317  ;  Bowman  v.  De  Peyster,  2  Daly,  20.3 ;  S/ieldon  v. 
Adams,  41  Barb.  54  ;  S.'  C,  18  Abb.  405  ;  27  How.  179  ;  and  see 
BanJc  of  KinderTiooTc  v.  Oifford.,  40  Barb.  659  ;  Union  National 
Bank  of  Troy  v.  Basseit,  3  Abb.  N.  S.  359  ;  McQueenY.  BahcocJe, 
3  Keyes,  428 ;  S.  C,  3  Abb.  Ct.  App.  129  ;  Catlin  v.  Ounter,  11 
N.Y.  (1  Kern.)  368. 

But  the  court  will  refuse  to  permit  an  amendment  which 
would  add  an  independent  and  inconsistent  cause  of  action, 
even  though  it  would  be  barred  by  the  statute  of  limitations 
unless  incorporated  in  the  original  complaint.  Sheldon  v. 
Adams,  27  How.  179  ;  S.  C,  41  Barb..  54 ;  18  Abb.  405  ;  Jackson 
V.  Murray,  1  Cow.  156  ;  Van  Syckels  v.  Berry,  3  Rob.  621. 

c.  Inconsistent  amendments.  A  plaintiff  cannot  amend  his 
complaint  by  adding  thereto  a  new  cause  of  action  which  is 
inconsistent  with  the  one  stated  in  the  original  complaint. 
STieldon  v.  Adams,  27  How.  179 ;  S.  C,  41  Barb.  54 ;  18  Abb. 
405.  Nor  can  such  an  amendment  be  made  so  as  to  deprive  the 
defendant  of  his  legal  right  to  answer  or  demur  to  the  amended 
complaint.  Union  Bank  v.  Mott,  19  How.  115,  267 ;  S.  C,  11 
Abb.  42.  The  amendment  would  affect  a  substantial  right  of  the 
defendant,  and  therefore  should  not  be  allowed.  lb.  Where  it 
clearly  appears  that  the  error  sought  to  be  corrected  arose  from 
an  excusable  mistake,  such  as  might  occur  by  reason  of  a  simi- 
larity of  names,  leave  to  amend  a  sworn  complaint  may  be 
granted,  even  where  such  amendment  contradicts  the  statements 
of  the  complaint.  Hall  v.  Fisher,  3  Barb.  Ch.  637.  Where  a 
demurrer  to'  a  part  of  an  answer  is  sustained  and  leave  to  amend 
is  granted  to  the  defendant,  he  can  amend  only  the  defective 
portion  of  the  answer,  and  cannot  set  up  new  defenses.  But  he 
may  add  to  the  part  demurred  to,  any  thing  to  strengthen  the 
defense  as  originally  made,  even  though  the  effect  of  the  amend- 
ment is  to  deny  the  truth  of  allegations  impliedly  admitted 
by  an  omission  to  deny  them  in  the  first  instance.  Fielden  v. 
Qarelli,  26  How.  173 ;  S.  C,  16  Abb.  289.  And  an  amended 
answer  may  positively  deny  allegations  which  the  original 
answer  denied  only  upon  belief.    Shanks  v.  Bae,  19  How.  540. 

d.  Amendment  making  'pleading  lad.  An  amendment  that 
will  render  the  pleading  defective  cannot  properly  be  granted. 
For  the  court,  even  upon  special  application,  wiU  not  permit  an 
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amendment  of  a  complaint,  where  the  eifect  of  such  amendment 
would  be  to  render  the  complaint  ,so  defective,  either  in  form  or 
substance,  that  a  demurrer  thereto  could  be  sustained.  Curtis  v. 
Leamtt,  11  Paige,  386 ;  S.  C,  4  Edw.  Ch.  246.  See,  also,  Hoff- 
man V.  Hoffman,  35  How.  384. 

And  a  complaint  which,  as  amended,  will  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  cannot  be  corrected  by 
amendment,  since  such  amended  pleading  could  not  be  sustained. 
McCullough  v.  Colby,  5  Bosw.  477 ;  S.  C,  4  id.  603  ;  Dodd  v. 
Asior,  2  Barb.  Ch.  395 ;  Lord  v.  JJnderdxmcIt,  1  Sandf.  Ch.  46. 
A  complaint  must  contain  a  plain  and  concise  statement  of  the 
facts  constituting  the  cause  of  action  ;  and  an  amendment  adding 
a  new  count  upon  the  same  cause  of  action  will  not  be  allowed. 
Nash  V.  McCauley,  9  Abb.  159. 

e.  Verification.  The  court  has  power,  under  the  provisions  of 
the  Code,  to  allow  the  verification  of  an  unverified  pleading  after 
the  same  has  been  served,  when  the  party  shows  a  good  excuse 
for  the  omission.    Bragg  v.  Bickford,  4  How.  21. 

So  a  complaint  which  is  irregular  for  the  want  of  a  proper 
verification,  may  be  amended  by  adding  a  proper  verification 
after  judgment.    Jones  v.  TJ.  8.  Slate  Co.,  16  How.  129. 

Leave  to  amend  a  defective  verification  may  be  granted  upon 
the  hearing  of  a  motion  to  set  the  verification  aside,  where  it 
appears  that  such  defect  is  immaterial,  and  that  the  motion  to 
set  it  aside  cannot  be  sustained.  Davis  v.  Potter  4  How  155  • 
S.  C,  2  Code  R.  99. 

/.  Parties.  The  Code  provides  that  the  court  may  allow  the 
name  of  a  party  to  be  added  or  stricken  out,  or  a  mistake  in 
such  name  to  be  corrected.    Code,  §  173. 

Under  the  above  provisions  of  the  Code,  the  court  will  grant 
an  amendment  as  to  the  parties  in  a  suit,  either  before  or  at  the 
trial ;  and  such  amendment  may  be  made  by  adding  or  striking 
out  the  name  of  a  party  {Butcher  v.  SlacTi,  3  How.  322 ;  S.  C, 
1  Code  R.  113  ;  Turner  v.  Hillerline,  14  How.  231) ;  or  the  court 
will  permit  the  name  of  a  receiver  to  be  substituted  for  that  of  a 
corporation,  when  it  appears  that  the  latter  has  been  dissolved. 
Fuller  V.  Webster  Fire  Insurance  Co.,  12  How.  293. 

The  court  may  order  the  insertion  of  the  name  of  a  public 
oflicer  m  the  pleadings  in  certain  cases  ;  thus  in  a  cause  involv- 
ing the  validity  of  several  legacies  for  pious  uses,  it  appearing 
that  there  was  no  trustee  before  the  court  who  could  claim  the 
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disposition  of  one  of  the  legacies,  the  court  gave  leave  to  amend 
the  bill  so  as  to  make  the  attorney -general  a  party.  Andrews  v. 
General  Theological  Seminary,  8  N.  Y.  (4  Seld.)  559,  note. 
And  so  in  an  action  wherein  several  plaintiffs  join,  and  one  of 
such  plaintiffs  becomes  insolvent  after  the  commencement  of  the 
action,  and  another  plaintiff  has  been  appointed  his  assignee, 
-the  court  will  grant  leave  to  strike  out  the  name  of  the  insolvent, 
and  so  amend  the  complaint  as  to  show  the  assignment.  Davis 
V.  SchermerJiorn,  5  How.  440. 

The  Code,  iowever,  does  not  authorize  an  amendment  -p^hich 
will  produce  an  entire  change  of  parties,  plaintiff  and  defendant. 
Wright  v.  Storms,  3  Code  R.  138.  To  allow  the  privUege  of 
amendment  to  be  carried  to  such  an  extent,  would  be  practically 
permitting  by  that  means  the  inauguration  of  a  new  action.  lb.; 
Tan  SycTcels  v.  Perry,  3  Rob.  621  (623).  Nor  does  the  Code 
authorize  the  court  to  make  such  a  change  of  parties  to  the  suit 
as  would  be  effected  by  substituting  as  plaintiff  a  party  who  has 
a  cause  of  action,  in  the  place  of  a  party  who  never  had  any. 
Davis  V.  The  Mayor,  etc.,  of  New  TorJc,  14  N.  Y.  (4  Kern.)  506 
(526) ;  YanDuzerv.  Howe,  21  N.  Y.  (7  Smith)  531  (539). 

The  court  will  not  extend  the  right  of  amendment  so  as  to  give 
leave  to  amend  a  complaint  by  introducing  new  defendants  and 
allegations  of  a  new  cause  of  action,  where  the  new  defendants  are 
not  affected  by  the  original  cause  of  action,  or  are  not  necessary 
parties  to  its  complete  determination.  PecTc^.  Ward,  3Duer,  647. 

A  complaint  that  is  not  consistent  with  the  summons  is  irregu- 
lar, and  liable  to  be  set  aside  upon  motion.  Follower  v.  Laugh- 
lin,  12  Abb.  105.  And,  therefore,  the  complaint  cannot  regularly 
be  amended  as  to  parties,  without  a  corresponding  amendment 
of  the  summons.  lb.;  Elmore  v.  Yallette,  16  Abb.  249  ;  McOrane 
Y.  Moulton,  8  Sandf.  736  ;  S.  C,  1  Code  R.  N.  S.  157 ;  Eussell 
V.  Spear,  5  How.  142 ;  S.  C,  3  Code  R.  189. 

"Under  proper  circumstances,  the  court  will  give  leave  to  amend 
an  original  complaint  by  substituting  the  name  of  the  sheriff, 
where  the  action  might  have  been  brought  in  his  name  as  a  mere 
ministerial  or  executive  officer,  for  the  name  of  the  judgment  and 
attaching  creditor,  the  cause  of  action  being  the  same  whether 
prosecuted  in  the  name  of  the  sheriff,  or  of  the  judgment  and 
attaching  creditor  ;  for,  in  either  case,  the  relief  obtained  would 
be  for  the  benefit  of  the  judgment  and  attaching  creditor.  Sayre 
V.  Frazer,  47  Barb.  26. 
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g.  Misnomer.  The  court  may  allow  a  mistake  in  the  name  of 
a  party  to  be  corrected.  Code,  §  173.  And  if  such  mistake  has 
been  made  by  suing  in  the  name  of  the  trustees  of  a  corporation 
instead  of  in  the  corporate  name,  the  error  may  be  corrected  at 
any  time,  even  after  judgment.  Trustees  of  Baptist  Society  \. 
BoUnson,  21  N.  Y.  (7  Smith)  234 ;  Barnes  v.  Ferine,  9  Barb. 
202.  And  so  where  the  plaintiff  sues  by  the  name  of  a  corpora-'  - 
tion  which  really  does  not  exist,  although  he  may  be  conducting 
business  in  such  corporate  name  or  character,  it  is  nevertheless  a 
merely  formal  error,  and  is  amendable  upon  leave  of  the  court. 
Bank  of  Havana  v.  Magee,  20  N.  Y.  (6  Smith)  355  ;  Traver  v. 
BigMh  Ave.R.  R.  Co.,  6  Abb.  N.  S.  46  (48);  S.  C,  3  Keyes,  497; 
3  Trans.  App.  203.  It  is  irregular  for  a  public  officer  to  sue 
simply  by  his  official  title  or  description,  instead  of  in  his 
individual  name,  with  his  name  of  office  added  thereto  ;  though 
such  irregularity  may  be  amended  upon  application,  and  leave 
granted  by  the  court.  Agent  of  State  Prison  v.  Rikeman,  1 
Denio,  279. 

Where  a  party  to  the  action  is  named  by  the  wrong  Christian 
name,  the  mistake  may  be  corrected  (Hart  v.  Reynolds,  3  Cow. 
42,  ri),  and  a  mistake  as  to  the  name  or  description  of  a  defend- 
ant, such  as  suing  A  as  executor  of  B,  when  he  is  really  the 
executor  of  C,  and  the  demand  is  against  the  estate  of  C,  is 
amendable.  McElwain  v.  Corning,  12  Abb.  16.  See  ante.  Vol. 
1,  p.  473. 
Section  2.  Before  trial. 

a.  In  general.  The  right  of  a  party  to  amend  his  pleadings 
once,  as  of  course,  before  trial,  is  restricted  only  by  the  power 
of  the  court  to  strike  out  the  amendment  on  proof  that  it  was 
not  made  in  good  faith,  but  merely  for  the  purpose  of  delay. 
Code,  §  172  ;  Oriffin  v.  Cohen,  8  How.  451.  And  where  the  party 
has  lost  the  right  to  amend  as  of  course,  the  court  may,  before 
trial,, in  the  furtherance  of  justice,  and  on  such  terms  as  may  be 
just,  amend  any  pleading  by  adding  or  striking  out  the  name  of 
any  party,  or  by  correcting  a  mistake  in  the  name  of  a  party,  or 
a  mistake  in  any  other  respect,  or  by  inserting  other  allegations 
material  to  the  case,  even  if  such  amendment  would  change  sub- 
stantially the  claim  or  defense.  Code,  §  173  ;  Brown  v.  LeigJi, 
49  N.  Y.  (4  Sick.)  78. 

Either  party  to  an  action  may  shape  his  own  pleadings  to  suit 
himself,  and  he  should  be  permitted,  at  any  time,  to  amend  his 
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pleadings  so  as  to  present  his  own  views  upon  tlie  questions  to 
be  litigated,  provided  such,  amendments  are  made  upon  equitable 
terms.  The  court  is  not  restricted  in  its  power  to  grant  such 
amendments,  even  though  the  effect  be  to  change  entirely  the 
whole  cause  of  action,  or  the  grounds  of  defense.  Troy  &  Bos- 
ton R.  a.  Co.  V.  T'ibUts,  11  How.  168 ;  Strong  v.  Dwight,  11 
Abb.  N.  S.  319.  It  is  only  when  a  party  seeks  to  amend  his 
pleadings  after  trial  that  the  court  is  prohibited  from  allowing 
an  amendment  which  would  substantially  change  the  cause  of 
action  or  defense.  lb. ;  Brown  v.  Leigh,  49  N.  Y.  (4  Sick.)  78 ;  S. 
C,  12  Abb.  N.  S.  193:  Beardsley  v.  Stover,  7  How.  294; 
Daguerre  v.  Orser,  3  Abb.  86.  And  in  cases  where  the  former 
judgment  has  been  set  aside  and  a  new  trial  ordered,  the  court 
has  the  same  power  to  allow  the  parties  to  amend  their  pleadings 
as  though  the  action  had  never  been  tried  {Troy  &  Boston  H.  JS. 
Co.  V.  Tibhits,  11  How.  168),  and  this  is  the  rule,  even  though 
the  amendments  present  very  different  questions  for  litigation 
from  those  at  first  presented,  yet,  where  the  subject-matter  of  the 
action  is  the  same,  such  amendments  will  be  allowed.  lb. 

5.  Changing  ground  of  action.  There  has  been  much  dis- 
cussion as  to  the  true  construction  of  section  172  of  the 
Code,  and  no  little  conflict  of  opinion  as  to  whether  that  sec- 
tion gave  a  party  a  right  to  so  amend  his  pleading  as  to  set 
up  a  new  cause  of  action  or  a  new  defense,  or  whether 
the  section  gave  only  a  right  to  amend  and  perfect  what 
was  previously  set  out  in  an  imperfect  manner.  A  citation  of 
all  the  cases  sustaining  either  view  is  unimportant,  as  the  ques- 
tion of  construction  has  been  authoritatively  settled  in  the  court 
of  appeals,  and  the  principle  established  that  section  172  gives  a 
party  power  to  amend- any  pleading  once  without  imposing  any 
restriction  upon  it ;  and  that  the  plaintiff  may  so  amend  and 
perfect  his  complaint  as  to  present  his  entire  case  upon  the  trial, 
either  by  adding  new  causes  of  action  to  those  already  set  forth, 
or.by  substituting  new  causes  of  action  for  them,  and  in  no  case 
is  the  party  confined  to  an  amendment  of  such  matter  as  has 
been  defectively  stated  in  the  original  pleading.  Browne.  Leigh, 
49  N.  Y.  (4  Sick.)  78.  Where  the  right  to  amend  a  complamt 
by  setting  up  a  new  cause  of  action  has  been  conceded,  it  has 
stiU  been  undecided  whether  the  right  was  restricted  to  setting 
forth  one  of  the  same  class  as  that  contained  in  the  original  com- 
plaint or  not.  This  question  has  also  been  settled  by  the  court 
Vol.  IV.— 83 
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of  appeals.  If  the  proposed  amendment  consists  in  the  addition 
of  a  new  cause  of  action  to  those  already  set  forth  in  the  com- 
plaint, the  added  cause  of  action  must  belong  to  the  same  class 
as  those  already  set  forth,  otherwise  the  pleading  will  be  demur- 
rable under  section  144  of  the  Code.  But  when  the  causes  of 
action  in  the  original  complaint  are  abandoned,  this  rule  no 
longer  applies,  and  it  is  only  requisite  that  the  causes  of  action 
in  the  amended  complaint  should  belong  to  the  same  class,  and 
be  warranted  by  the  summons.  lb. 

But  where  the  right  to  amend  as  of  course  is  gone,  and  an  appli- 
cation for  leave  as  a  favor  is  made  under  section  173,  the  party 
plaintiff  will  not  be  permitted  to  change  his  ground  of  action, 
when  it  appears  that  there  was  no  mistake  in  the  summons  and 
complaint,  but  that  there  was  a  deliberate  purpose  in  making 
the  statement  of  the  cause  of  action  as  it  was.  Lane  v.  Beam, 
19  Barb.  61 ;  S.  C,  1  Abb.  65.  Therefore  an  amendment  cannot 
be  made  changing  an  action  as  upon  contract  to  one  on  tort, 
■where  the  action,  as  on  contract,  has  been  commenced  with  the 
deliberate  purpose  of  securing  an  attachment  against  the  defend- 
ant as  a  non-resident,  and  also  of  being  able  to  procure  an  order 
of  publication  against  him,  which  could  not  have  been  obtained 
in  proceedings  for  a  tort.  lb. 

The  court  is  prohibited  from  allowing  an  amendment  which 
changes  the  entire  nature  of  the  cause  of  action  or  defense.  Thus 
where  an  action  has  been  brought  for  an  escape,  the  court  will  not 
allow  an  amendment  so  as  to  charge  defendant  upon  his  liability 
as  bail.     Daguerre  v.  Orser,  3  Abb.  86. 

c.  Amending  demand  for  relief.  It  has  been  held  that  where 
a  complaint  has  been  served  in  which  only  legal  relief  is  asked, 
it  may  be  amended  before  trial,  as  of  course,  by  adding  a  claim 
for  equitable  relief.  Oetty  v.  Hudson  Hiver  R.  M.  Co.,  6  How. 
269 ;  S.  C,  10  N.  T.  Leg.  Obs.  85.  Thus,  where  the  complaint 
originally  claimed  damages  for  the  obstruction  of  travel  between 
a  farm  and  a  river,  it  was  held  that  an  amendment  was  regular 
which  added  a  prayer  for  an  injunction  to  prevent  such  obstruc- 
tion in  future.  lb. 

_  But  while  it  may  be  conceded  that  a  party  may,  within  the    , 
time  allowed  for  that  purpose,  amend  his  complaint  once,  as  of    \ 
course,  by  increasing  or  diminishing  his  claim  for  damages,  or    , 
by  adding  to  the  claim  for  equitable  relief,  other  claims  of  like 
character,  it  does  not  follow  that  a  prayer  for  equitable  relief    ^ 
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can  be  added  by  amendment  to  a  claim  for  damages,  as  that 
would  create  a  variance  between  the  summons  and  the  amended 
complaint  which  would  be  fatal  to  the  latter.  Oray  v.  Brown, 
15  How.  555.  The  court  may,  however,  permit  such  an  amend- 
ment, and  at  the  same  time  direct  an  amendment  of  the  sum- 
mons, lb. 

And  a  demand  for  an  injunction  may  be  changed  to  a  demand 
for  damages,  upon  dissolving  the  temporary  injunction.  Vincent 
V.  King,  13  How.  234. 

The  fact  that  a  party  has,  in  verifying  his  pleadings,  sworn  to 
the  amount  of  his  demand,  will  not  defeat  an  application  for 
leave  to  increase  such  demand  where  a  good  excuse  is  shown 
for  the  misstatement  in  the  original  complaint.  Merchant  v. 
New  York  Life  Ins.  Co.,  2  Sandf.  669 ;  S.  C,  2  Code  R.  66. 

d.  Amending  answer.  From  the  time  of  the  service  of  the 
reply,  issue  will  be  considered  as  finally  joined,  subject  to  the 
defendant's  right  to  amend.  And  if  the  reply  discloses  new  facts, 
necessitating  an  amendment  of  the  answer,  it  is  competent  and 
proper  for  the  defendant  to  adopt  such  course  within  the  usual 
time.  But  if  he  takes  that  step,  he  does  so  subject  to  the  con- 
tingency of  the  plaintiff's  amending  his  complaint  in  conse- 
quence, and  of  the  whole  circle  of  pleading  being  materially 
modified. 

Notwithstanding  the  temporary  existence  of  the  defendant's 
right  to  amend,  the  plaintiff  is  at  liberty  to  proceed  with  the 
cause  by  serving  notice  of  trial  immediately  after  the  reply  is 
served,  which  he  is  bound  to  do  at  once,  if  the  defendant  waives 
his  right  to  amend,  either  by  express  notice  or  by  noticing  the 
cause  himself.  Cusson  v.  WTialon,  5  How.  303 ;  S.  C,  1  Code 
R.  N.  S.  27. 

But,  if  the  plaintiff  takes  judgment  within  the  time  allowed 
the  defendant  to  amend,  and  without  such  waiver  on  the  part  of 
the  defendant,  he  does  so  at  his  peril,  and  at  the  risk  of  having 
such  judgment  set  aside,  if  the  defendant  serves  an  amended 
pleading  in  time.  Washburn  v.  HerricTi,  4  How.  15  ;  S.  Q^^,  2 
Code  E.  2 ;  DicJcerson  v.  Beardsley,  1  Code  R.  37 ;  S.  C,  6  N. 
Y.  Leg.  Obs.  389. 
'  And  when  the  defendant' s  right  to  amend  as  of  course  exists, 
it  is  absolute,  subject  only  to  the  power  of  the  court  to  strike 
out  for  cause-shown,  and  cannot  be  treated  by  the  plaintiff  as  a 
nullity.     Griffin  v.  Cohen,  8  How.  451. 
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Under  the  liberal  provisions  of  the  Code  a  defendant  will'  be 
permitted  to  amend  an  ambiguous  allegation  in  his  answer,  when 
it  appears  that  such  ambiguity  may  be  construed  to  the  preju- 
dice of  the  defense.  Yanderhilt  v.  Accessory  Transit  Co.,  9 
How.  352.  Such  amendment,  however,  will  be  allowed  upon 
terms  and  by  making  the  answer  more  definite  and  certain.  lb. 

And  he  will  be  allowed  to  amend  by  setting  up  a  counter-claim 
even  after  the  cause  has  been  referred.  Beardsley  v.  Stover,  7 
How.  294. 

The  defendant  cannot  introduce  matter  in  answer  to  the  orig- 
inal complaint  into  an  answer  to  a  supplemental  one,  without 
special  leave  of  the  court.     Dann  v.  Baker,  12  How.  521. 

The  legislature,  no  doubt,  intended  to  follow  the  chancery 
rule  in  allowing  supplemental  complaints  and  answers.  And  in 
chancery  a  supplemental  answer  was  never  regarded  as  a  waiver 
of  the  first  answer,  but  as  an  addition  thereto.  And  the  defend- 
ant was  not  iiUowed  to  contradict  the  statements  in  his  first 
answer.     lb. ;  Slauson  v.  EngleTiart,  34  Barb.  198. 

Prior  to  the  amendment  of  the  Code  in  1855  (see  Farrand  v. 
Herheson,  3  Duer,  655 ;  Townsend  v.  Piatt,  3  Abb.  325),  and 
perhaps  prior  to  the  amendment  of  1859  (See  Lampson  v.  Mc- 
Queen, 15  How.  345),  no  answer  consisting  wholly  of  denials 
could  be  amended  as  of  course.  By  the  amendment  of  section 
172  in  1859,  the  right  to  amend  any  pleading  as  of  course  was 
given  "at  any  time  within  twenty  days  after  it  is  served,"  as 
well  as  at  any  time  within  twenty  days  after  the  service  of  the 
answer  or  demurrer  to  such  pleading,  etc.,  as  formerly.  Laws 
of  1859,  ch.  428.  By  this  amendment  to  the  Code,  the  right  to 
amend  any  answer,  whether  consisting  of  denials  or  not,  is 
clearly  given.  The  term  "pleading"  includes  an  answer  as  well  as 
a  complaint,  and  a  defendant  may,  within  the  time  above  men- 
tioned, so  amend  his  answer  as  to  enable  him  to  avail  himself  of 
all  his  defenses  upon  the  trial,  even  by  adding  new  defenses  or 
counter-claims.  Brown  v.  Leigh,  49  N.  Y.  (4  Sick.)  78.  But 
the  court  may,  after  the  time  to  amend  as  of  course  has  expired, 
allow  a  defendant  to  amend  his  answer  in  any  way  and  to  any 
extent,  subject  only  to  the  restriction  that  the  amendments  must 
be  in  the  furtherance  of  justice,  and  on  such  terms  as  may  be 
proper.  Strong  v.  DwigM,  11  Abb.  N.  S.  319.  But  where  a 
defendant  asks  leave  to  strike  out  a  portion  of  a  verified  answer 
which  admits  a  material  fact  in  the  complaint,  and  to  substitute 
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a  denial  in  its  place,  the  court  may  impose  such  terms  on  grant- 
ing the  amendment  as  will  enable  the  plaintiff  to  use,  as  evidence 
upon  the  trial,  the  admissions  contained  in  the  original  plead- 
ing, lb. 

e.   Unconscioreable  defenses.     Prior  to  the  Code,  it  was  the 
almost  invariable  practice  of  the  courts  to  deny  any  leave  to 
amend  where  the  proposed  amendment  consisted  in  the  introduc- 
tion of  that  class  of  defenses  which  were  termed  unconscionable, 
such  as  usury,  the  statute  of  limitations  and  the  like.    HalUgan 
v.  Oolden,  1  Wend.  302  ;  Jackson  v.  YaricJc,  2  id.  294  ;  Beach  v. 
FuUon  BanJc,  3  id.  573  ;  Loveti  v.  Coioman,  6  Hill,  223  ;  Wolcoit 
V.  McFarlan,  id.  227.    This  practice  has  prevailed  to  a  consid- 
erable extent  since  the  Code.    Sagory  v.  New  York  &  New  Haven 
B.  R.  Co.,  21  How.  455  ;  McQueen  v.  BabcocTc,  22  id.  229  ;  S.  C,  13 
Abb.  268;   Clinton  v.  Eddy,  37  How.  23;   S.  C,  54  Barb.  54; 
Osgood  V.  Whittelsey,  20  How.  72  ;  S.  C,  10  Abb.  184.    But  in  the 
later  cases,  the  courts  have  frequently  decided  that,  in  exercising 
the  power  of  allowing  amendments  in  furtherance  of  justice,  no 
discrimination  should  be  made  between  legal  defenses  offered  to 
be  set  up,  on  account  of  their  character,  and  that  all  defenses 
recognized  by  statute  as  such,  including  those  styled  unconscionr 
able,  such  as  the  statute  of  limitations,  usury  and  the  like,  should 
stand  upon  an  equal  footing  in  this  respect.    Sheldon  v.  Adams, 
41  Barb.  54 ;  S.  C,  18  Abb.  405  ;  27  How.  179  ;  Union  National 
Bank  of  Troy  v.  Bassett,  3  Abb.  N.  S.  359 ;  Bank  ofKinderhook  v. 
Qifford,  40  Barb.  659  ;  Gilchrist \.  Gilchrist' s Executors, 44  How. 
317 ;  Cailin  v.  Gunter,  11  N.  Y.  (1  Kern.)  368.  The  old  idea  that  the 
defense  of  usury,  or  of  the  statute  of  limitations,  is  to  be  treated 
differently  in  this  respect  from  other  defenses,  has  been  exploded ; 
and  courts  now  regard  all  legal  defenses  as  entitled,  in  this 
respect,  to  the  same  consideration.     McQueen  v.  Babcock,  3 
Keyes,  428 ;  S.  C,  3  Abb.  Ct.  App.  129. 
Section  3.  At  the  trial. 

' «.  In  general.  The  power  of  the  court  to  allow  an  amend- 
ment of  a  pleading  on  a  trial  is  expressly  conferred  by  section 
173  of  the  Code.  Under  the  provisions  of  that  section  the  court 
may  amend  a  pleading,  (1)  by  adding  ;  or  (2)  striking  out  the 
name  of  any  party  ;  or  (3)  (Yol.  3,  p.  276),  by  correcting  a  mis- 
take in  the  name  of  a  party,  or  a  mistake  in  any  other  respect ; 
or  (4)  by  inserting  other  allegations  material  to  the  case  ;  or  (5) 
by  conforming  the  pleading  to  the  facts  proved.  Code,  §  173.  To 
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this  general  authority  to  allow  amendments  the  Code  fixes  the 
following  restrictions  :  1.  The  proposed  amendment  must  be  in 
the  furtherance  of  justice  ;  2.  The  privilege  of  amendment  must 
be  allowed  on  equitable  terms  ;  and,  3.  If  the  proposed  amend- 
ment consists  in  conforming  the  pleading  to  the*facts  proved,  the 
amendment  must  be  one  which  will  not  change  substantially  the 
claim  or  defense.     Code,  §  173. 

The  power  of  the  court  to  allow  an  amendment  of  a  complaint 
or  answer  on  the  trial,  where  such  amendment  consists  in  the 
introduction  of  a  new  cause  of  action  or  a  new  defense,  has  been 
the  subject  of  many  conflicting  opinions.  It  has  been  held  that 
the  court  may,  on  the  trial  of  a  cause,  permit  a  defendant  to 
amend  his  answer  by  setting  up  the  defense  of  usury,  although 
the  original  answer  did  not  allege  it.  Union  National  Bank  of 
Troy  V.  Bassett,  8  Abb.  N.  S.  359.  So  in  an  action  upon  a 
promissory  note,  the  court  allowed  the  plaintiff  to  amend  his 
complaint  upon  the  trial  by  inserting  therein  a  count  for  goods 
sold  and  delivered,  which  formed  the  consideration  of  the  note. 
Vibhard  v.  Roderick,  51  Barb.  616. 

So  where  a  complaint  failed  to  state  a  cause  of  action,  and  the 
defect  was  supplied  by  evidence  on  the  trial,  the  court  permitted 
the  plaintiff  to  so  amend  his  complaint  as  to  conform  it  to  the 
proof.  Lounsbury  v.  Purdy,  18  N.  Y.  (4  Smith)  515  ;  White  v. 
Spenper,  14  JST.  Y.  (4  Kern.)  247  ;  Miller  v.  White,  59  Barb.  434 ; 
Walsh  V.  WasJiington  Ins.  Co,,  32  N.  Y.  (5  Tiff.)  427 ;  Woolsey 
V.  Trustees  of  Rondout,  2  Keyes,  603. 

A  complaint  which  substantially  alleges  fraud  may  be  amended 
at  the  trial  if  necessary  by  inserting  a  formal  charge  of  fraud. 
Sharp  V.  Mayor,  etc.,  of  New  York,  40  Barb.  256  (270);  S.  C, 
25  How.  389.  The  whole  frame  of  the  complaint,  however,  ought 
to  show  what  the  cause  and  nature  of  the  action  was  intended  to 
be.  lb.  And  so  a  formal  allegation  of  gross  negligence,  or 
allegations  of  special  damage,  may  be  added  at  the  trial. 
Newstadt  v.  Adams,  5  Duer,  43  ;  Miller  v.  Oarling,  12  How.  203. 

So  circumstances  of  aggravation  in  an  action  for  an  assault 
and  battery,  or  in  an  action  for  slander,  may  be  inserted  at  the 
trial  by  an  allegation  that  the  words  were  spoken  in  the  presence 
or  hearing  of  some  specified  person.  Hagins  v.  Be  Hart,  12 
How.  322  ;  Wood  v.  Gilchrist,  1  Code  R.  117. 

A  plaintiff  may  be  allowed  to  amend  his  complaint  upon  the 
trial  by  enlarging  his  claim  for  damages.     Johnson  v.  Brown, 
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57  Barb.  118  ;  Hamilton  v.  Third  Avenue  It.  E.  Co.,  13  Abb.  N. 
S.  318  ;  S.  C,  44  How.  294.  Or,  the  plaintiff  may  be  allowed  to 
amend  a  bill  of  particulars,  annexed  to,  and  forming  a  part  of, 
the  complaint.  Melvin  v.  Wood,  4  Abb.  N.  S.  438 ;  S.  C ,  3 
Trans.  App.  297 ;  3  Keyes,  533 ;  3  Abb.  Ct.  App.  272. 

And,  in  one  case,  it  was  held  that  the  Code  has  removed  all 
restrictions  upon  the  power  of  amendment  of  pleadings  upon  the 
trial,  in  cases  in  which  it  is  made  to  appear  to  the  court  that  the 
amendment  would  be  in  furtherance  of  justice.  Van  Ness  v. 
Bush,  22  How.  481 ;  S.  C,  14  Abb.  33  ;  and  see  DaucJiy  v.  Tyler, 
15  How.  399  ;  Farmers  and  Mechanics^  BanTc  of  Genesee  v. 
Joslyn,  37  N.  Y.  (10  Tiff.)  353. 

On  the  other  hand,  it  has  been  decided  that  the  court  has  no 
power  to  allow  an  amendment  of  a  pleading  by  inserting  a  new 
cause  of  action  or  a  new  defense  during  the  trial  of  the  cause. 
Ford  V.  Ford,  35  How.  321  ;  S.  C,  53  Barb.  525  ;  HocTistetter  v. 
Isaacs,  44  How.  495.  That  the  mode  of  obtaining  such  amend- 
ment was  by  suspending  the  trial  and  applying  on  notice  to  the 
special  term.  lb.  And  see  Everett  v.  Vendryes,  19  N.  Y.  (5 
Smith)  436,  439  ;  Brown  v.  Leigh,  49  N.  Y.  (4  Sick.)  78 ;  S.  C, 
12  Abb.  N.  S.  193  ;  Bigelow  v.  Bimn,  53  Barb.  570  ;  S.  C,  36 
How.  120 ;  Hansom  v.  Wetmore,  39  Barb.  104 ;  Fagen  v.  Davison, 
2  Duer,  153.  So  it  has  been  held  that,  in  an  action  for  a  false 
imprisonment,  the  plaintiff  cannot  add,  as  an  amendment  of  his 
complaint,  a  count  for  a  malicious  prosecution,  after  having 
rested  his  case,  and  failed  to  sustain  his  action  in  its  original 
form.  Waldheim  v.  Sichel,  1  Hilt.  45.  Neither  can  a  complaint 
founded  upon  tort  be  changed  into  one  upon  contract.  Whit- 
cimib  V.  Hungerford,  42  Barb.  177  ;  Walter  v.  Bennett,  16  N.  Y. 
(2  Smith)  250  ;  Bush  v.  Tilley,  49  Barb.  599  ;  Yibard  v. 
BodericTc,  51  id.  616. 

The  allowance  of  an  amendment  of  the  pleadings  at  the  trial 
is  discretionary  with  the  court,  and  therefore  the  decision  is  not 
reviewable  upon  appeal.  Richtmeyer  v.  Llemsen,  38  N.  Y.  (11 
Tiff.)  206  ;  S.  C,  6  Trans.  App.  203  ;  Meyer  v.  Fiegel,  7  Rob.  122  ; 
S.  C,  34  How.  434  ;  Hendricks  v.  BecJcer,  35  Barb.  298  ;  Roth  v. 
Schloss,  6  id.  308. 

a.  StriUng  out  an  admission.  A  party  will  not  be  permitted 
to  retract  a  sworn  admission,  by  striking  out  such  admission, 
unless  there  is  satisfactory  evidence  that  he  has  been  deceived  or 
misled,-  or  that  his  pleading  was  put  in  under  a  mistake  of  facts. 
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Miller  v.  Moore,  1  E.  D.  Smith,  739  ;  S.  C,  12  N.  Y.  Leg.  Obs. 
53.    But  see  Strong  v.  Bwig/it,  11  Abb.  N.  S.  319. 

5.  Yariances.  No  variance  between  the  allegations  in  a  plead- 
ing and  the  proofs  shall  be  deemed  material,  unless  it  has 
actually  misled  the  adverse  party  to  his  prejudice,  in  maintain- 
ing his  action  or  defense  upon  the  merits.  The  fact  that  the 
party  has  been  misled,  and  in  what  respect,  must  be  proved  to 
the  satisfaction  of  the  court,  and  thereupon  the  court  may  order 
the  pleading  to  be  amended  upon  such  terms  as  may  be  just. 
Code,  §  169.  But  where  the  variance  is  not  material,  the  court 
may  direct  the  fact  to  be  found  according  to  the  evidence,  or 
may  order  an  immediate  amendment,  without  costs.  Code,  §  170. 
A  variance  between  the  pleadings  and  proofs  to  be  sulBcient  to 
defeat  the  action,  or  the  defense,  must  leave  the  case  unproved 
in  its  entire  scope  and  meaning.  If  left  unproved  in  some  par- 
ticular or  particulars  only,  it  is  a  subject  for  amendment  upon 
terms,  if  the  adverse  party  has  been  misled  by  it,  otherwise  an 
amendment  may  be  made  at  the  trial,  and  without  any  conditions 
whatever.    Fay  v.  Grimsteed,  10  Barb.  321  (330). 

Therefore,  where  the  answer  sets  up  the  defense  of  usury,  and 
there  is  a  variance  between  the  allegations  and  the  proof,  in 
respect  to  the  amount  of  usury,  this  constitutes  a  proper  case 
for  an  amendment.  lb.  And  in  such  case  the  variance  w^ould  be 
deemed  immaterial.  Catlin  v.  Ounter,  11  N.  Y.  (1  Kern.)  368 ; 
S.  C,  10  How.  315.     See  ante,  Vol.  3,  165,  277, 

Section  4.  After  verdict  or  decision. 

a.  After  demurrer.  After  the  decision  of  a  demurrer  either 
at  a  general  or  a  special  term,  the  court  may,  in  its  discretion,  if 
it  appear  that  the  demurrer  was  interposed  in  good  faith,  allow 
the  party  to  plead  over  upon  such  terms  as  may  be  just.  If  the 
demurrer  is  allowed  for  a  misjoinder  of  causes  of  action,  the  court 
may  order  the  action  to  be  divided  into  as  many  actions  as  may 
be  necessary  to  the  proper  determination  of  the  causes  of  action 
therein  mentioned.     Code,  §  172. 

A  demurrer  cannot  be  withdrawn,  under  the  provisions  of  the 
Code  just  cited,  and  an  answer  substituted,  unless 'the  demurrer 
was  put  in  in  good  faith.  Osgood  v.  Whittelsey,  20  How.  72  ; 
S.  C,  10  Abb.  134.  It  must  clearly  appear  that  it  was  done  in 
the  expectation  of  disposing  of  the  cause  on  its  merits.  lb.; 
Patten  Y.  Harris,  10  Wend.  623  ;  LowryY.  Inman,  6  Abb.  N.  S. 
394(403);  S.  C,  37  How.  286. 
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But  where  such,  demurrer  is  overruled,  and  leave  is  given  to 
answer  the  pleading,  the  party  demurring  is  put  to  his  election, 
either  to  answer  over,  or  to  submit  to  judgment,  and  if  he  sub- 
mit to  judgment,  it  is  final.  Upon  an  appeal  from  such  judg- 
ment to  the  court  of  appeals,  no  leave  to  plead  anew  can  be 
given.  Whiting  Y.  The  Mayor,  etc.,  of  New  Torlc,  37  N.  Y.  (10 
Tiff.)  600 ;  S.  C,  6  Trans.  App.  193.  But  where  the  demurrer 
was  put  in  in  good  faith,  and  sustained  in  the  court  below,  upon 
a  reversal  of  the  judgment  leave  to  plead  over  will  be  given. 
Fulton  Fire  Ins.  Co.  v.  Baldwin,  37  N.  Y.  (10  Tiff.)  648  ;  S.  C, 
5  Trans.  App.  180.  When  a  demurrer  extends  to  part  only  of 
an  answer,  the  defendant,  under  leave  to  amend,  can  only  amend 
the  defective  portion  of  the  answer,  and  cannot  set  up  new 
defenses ;  but  he  may  add  to  the  part  demurred  to,  any  thing 
which  would  strengthen  the  defense  as  originally  made,  even  if 
such  matter  had,  from  any  cause,  been  passed  over  and  left 
unanswered  in  the  first  pleading.  Fielden  v.  Garelli,  16  Abb. 
289  ;  S.  C,  26  How.  173. 

The  privilege  of  amendment  is  in  the  discretion  of  the  court, 
and  will  not  be  allowed,  upon  sustaining  a  demurrer  to  a  plead- 
ing which  is  bad  in  substance  and  cannot  be  made  good  by 
amendment.     Brown  v.  Tracy,  9  How.  93. 

The  last  paragraph  of  the  section  just  cited  applies  to  actions 
in  the  different  classes  specified  in  section  167  of  the  Code,  by 
which  it  is  provided  that  if  the  plaintiff  unite  in  his  complaint  a 
cause  of  action  in  one  class  with  a  cause  of  action  in  another 
class,  the  court  may,  in  its  discretion,  order  the  action  to  be 
divided  into  as  many  actions  as  may  be  necessary.  RoMnson  v. 
Judd,  9  How.  378  (383) ;  Alger  v.  Scoville,  6  id.  131 ;  S.  C, 
1  Code  R.  N.  S.  303  ;  Lord  v.  Yreeland,  24  How.  316  ;  S.  C, 

15  Abb.  122. 

h.  After  frivolous  pleading.  Any  party  prejudiced  thereby 
may,  upon  application,  have  judgment  upon  a  frivolous  de- 
murrer, answer  or  reply.  Code,  §  247.  But,  upon  granting 
a  motion  for  judgment  upon  an  answer  as  frivolous,  leave 
to  amend  skould  not  be  given,  though  it  is  proper  to  grant 
tie  order  without  prejudice  to  the  defendant's  right  to  serve 
an  amended  answer,  and  if  such  amended  answer  is  not 
accepted  by  the  plaintiff,  then  the  defendant  may  move  the 
court  for  leave  to  serve  the  proposed  answer.  Marquisee  v. 
Brigham,  12  How.  399. 
Vol.  lY.— 84 
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c.  After  trial  upon  facts.    After  a  verdict,  or  the  report  of  a 

referee,  the  court  has  no  power  to  allow  an  amendment  of  the 
demand  of  relief  in  the  complaint  by  increasing  the  amount,  so 
as  to  correspond  with  the  amount  found,  where  such  verdict  or 
report  of  referee  is  for  more  than  the  demand,  unless  upon  the 
condition  of  the  payment  of  costs  and  the  granting  of  a  new 
trial.  Corning  v.  Corning,  6  N.  Y.  (2  Seld.)  97;  S.  C,  1  Code 
R.  N.  S.  351.  See  Danis  v.  Smith,  14  How.  187 ;  Bowman  v. 
■  Barle,  3  Duer,  691. 

Upon  the  trial  of  an  action  of  slander,  the  court  allowed  the 
plaintiff  to  amend  his  complaint  by  substituting  for  the  state- 
ment of  the  slanderous  words  as  set  forth  in  the  complaint,  the 
precise  words  used  in  the  language  in  which  they  were  spoken, 
with  an  averment  of  their  meaning  in  English,  and  that  the 
hearers  understood  the  language  in  which  the  slander  was 
uttered.  Lettmann  v.  Mitz,  3  Sandf.  734.  See  Debaix  v.  Lehind, 
1  Code  R.  N.  S.  235. 

After  a  referee  has  reported  as  to  the  amount  due  in  a  fore- 
closure suit,  the  plaintiff  should  not  be  allowed  to  amend  his 
complaint  by  inserting  new  allegations  which  the  defendant 
would  have  a  right  to  answer.  Field  v.  Hawxhurst,  9  How.  75. 
And  in  an  action  against  two  persons  on  a  joint  and  several  note, 
judgment  being  entered  against  one  of  the  defendants  under  a 
stipulation  that  the  liability  of  the  other  should  be  determined 
on  the  trial,  the  court,  after  a  verdict  in  favor  of  the  plaintiff 
against  the  latter,  denied  an  application  for  leave  to  amend,  by 
pleading  the  judgment  against  the  co-defendant  as  a  bar. 
Houghton  v.  SMnner,  5  How.  420. 

d.  Leave  to  reply.  In  an  action  where  the  complaint  and 
answer  forms  an  issue  of  law,  which  does  not  bring  up  the 
merits  of  the  controversy,  ahd  where  it  appears  that  through 
mistake  and  inadvertence  the  plaintiff's  attorney  omitted  to 
reply  to  the  answer,  he  will  be  permitted  to  do  so  upon  terms, 
although  the  cause  has  been  brought  to  a  hearing  before  a 
referee.     Merritt  v.  Slocum,  3  How.  309. 

Section  5.  After  judgment. 

a.  Power  of  the  court.  Under  section  173  of  the  Code,  the 
court  has  power  to  amend  a  pleading  after  judgment  by 'con- 
forming it  to  the  facts  proved.  The  exercise  of  this  power  is, 
however,  subject  to  two  important  qualifications :  1st.  It  must 
be  exercised  in  furtherance  of  justice  ;  2d.  It  cannot  be  exercised 
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when  tlie  amendment  would  change  substantially  the  claim  or 
defense.     Egert\.  Wicker,  10  How.  193. 

&.  Change  of  cause  of  action.  The  court  has  power  to  allow 
a  pleading  to  be  amended  by  inserting  new  allegations  material 
to  the  cause.  Field  v.  HawxJiurst,  9  How.  75.  Thus  after  judg- 
ment of  nonsuit  as  against  the  plaintiff,  on  account  of  a  variance 
where  the  action  was  upon  several  demands,  but  the  referee 
found  for  the  plaintiff  on  the  ground  of  a  compromise  between 
the  parties  which  fixed  the  sum  due,  the  court  allowed  an  amend- 
ment of  the  complaint,  so  as  to  base  the  action  on  the  compro- 
mise.   Prindle  v.  Aldrich,  13  How.  466. 

But  such  extraordinary  powers  of  the  court  will  be  very 
sparingly  exercised.  Field  v.  HawxTiurst,  9  How.  75.  And  in 
no  event  will  an  amendment  of  a  complaint  founded  on  a  con- 
tract be  permitted,  by  which  the  same  may  be  converted  into  an 
action  for  money  had  and  received.  Smith  v.  The  Mayor,  etc., 
of  New  TorTc,  37  N.  Y.  (10  Tiff)  518  ;  S.  C,  5  Trans.  App.  228. 

c.  Amendment  on  appeal.  In  general  an  application  for  leave 
to  amend,  if  made  for  the  first  time  upon  appeal,  will  be  deemed 
improper  and  denied.  Ketcham  v.  Zerega,  1  E.  D.  Smith,  553. 
But  where  such  amendment  is  rec[uired  to  conform  the  pleadings 
to  the  facts  found,  and  the  record  furnishes  the  only  ground  for 
and  against  the  amendment,  it  may  be  ordered  by  the  general 
term,  on  appeal  from  the  judgment  {Clark  v.  Dales,  20  Barb. 
42  [67]  ;  Tolano  v.  National  Steam  Navigation  Co.,  4  Abb.  N.  S. 
316  [328]  ;  S.  C,  5  Rob.  318  ;  35  How.  496  ;  Hunter  v.  Hudson 
River  Machine  Co.,  20  Barb.  493 ;  Harrower  v.  Heath,  19  id. 
331);  or  the  court  may  treat  the  pleadings  as  having  been 
amended  so  as  to  conform  to  the  facts  proved,  in  any  respect  in 
which  the  court  ought  to  allow  an  amendment  upon  application 
at  special  term.  Brown  v.  Hall,  5  Lans.  177  ;  Wright  y.  Whiting, 
40  Barb  235  (242) ;  Bowdoin  v.  Coleman,  3  Abb.  431  ;  S.  C, 
6  Duer,  182  ;  Bate  v.  Graham,  11  N.  Y.  (1  Kern.)  237 ;  Louns- 
lury  V.  Purdy,  18  N.  Y.  (4  Smith)  515.  _ 

An  application  to  amend  the  record  should  be  made  m  the 
court  in  which  the  judgment  was  rendered,  where  the  appeal  is 
taken  from  an  inferior  tribunal.  Luysier  v.  Sniffin,  3  How.  250 ; 
SCI  Barb.  423.  And  it  is  doubtful  whether  the  supreme 
court  can  amend  the  record  in  such  cases.  Gould  v.  Glass, -[d 
Barb  179  (186).  The  court  below  cannot  correct  an  error  in  the 
pleadings  after  an  appeal  has  been  taken  to  the  court  of  appeals, 
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unless  the  cause  has  been  sent  back  for  the  purpose  of  enabling 
it  to  do  so.  Adams  v.  Bush,  2  Abb.  N.  S.  118.  And  in  an  action 
upon  a  lease  where  the  instrument  has  been  set  forth  and  all  the 
facts  put  in  issue,  an  error  in  the  complaint  in  describing  the 
claim  as  rent,  when  in  reality  it  was  founded  upon  a  covenant 
to  be  answerable  for  loss  of  rent,  is  an  error  which  is  amendable 
on  appeal.    Rail  v.  Gould,  13  N.  Y.  (3  Kern.)  127. 

The  court,  on  appeal,  however,  is  authorized  to  determine 
whether  the  court  below  has  power  to  amend  the  complaint  so 
as  to  conform  it  to  the  proof.  Bedford  v.  TerTiune,  30  N.  Y.  (3 
Tiff.)  453  ;  S.  C,  27  How.  422. 

c.  Demand  for  relief.  A  mere  irregularity  in  the  demand  for 
relief  may  be  amended  so  as  to  conform  the  pleading  to  the  judg- 
ment, as  in  an  action  brought  for  the  recovery  of  specific  per- 
sonal property,  where  the  defendant's  answer  claimed,  not  a 
return  of  the  property,  but  damages  for  the  taking  of  it  by  the 
plaintiff  in  the  suit,  and  where,  upon  the  trial,  the  complaint  was 
dismissed,  the  court  directed  the  defendant '  s  attorney  to  take  a 
judgment  for  a  return  of  the  property  itself.  Martin  v.  Lott,  4 
Abb.  365. 

d.  Amendment  to  Tie  allowed  only  to  sustain  judgment.  The 
provisions  of  the  Code  do  not  warrant  any  amendment  of  the 
pleadings  after  judgment,  except  for  the  purpose  of  sustaining 
the  judgment.  Engliss  v.  Furnis,  3  Abb.  82 ;  Gasper  v.  Adams, 
24  Barb.  287 ;  Brown  v.  Colie,  1  E.  D.  Smith,  265.  See  Balcom 
V.  Woodruff,  7  Barb.  18. 

e.  Usury.  The  court  may,  in  its  discretion,  refuse  to  allow 
the  defendant  to  amend  his  answer  so  as  to  avoid  a  variance  after 
judgment  against  him  on  a  defense  of  usury,  or  to  grant  him  a 
new  trial,  except  upon  the  condition  that  he  consent  to  judgment 
for  the  amount  admitted  to  be  due,  with  interest  and  costs.  Gas- 
per V.  Adams,  24  Barb.  287. 

/.  Belay.  The  application  for  an  amendment  should  be  made 
promptly  after  judgment.  Thus,  where  the  plaintiff  waited  eight 
months  after  the  general  term  decided  that  he  could  not  recover 
under  his  complaint  upon  the  facts  proved  and  found  by  the 
court,  it  was  deemed  inexcusable  delay,  and  the  application 
denied.  Salters  v.  Genin,  8  Abb.  253 ;  S.  C,  3  Bosw.  639, 
affirmed  in  10  Abb.  478 ;  19  How.  233. 

After  argument  and  final  judgment  of  affirmance  upon  appeal, 
a  motion  to  amend  will  be  deemed  to  be  too  late,  unless  the  judg- 
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ment  is  first  set  aside  {Malcom  v.  Baker,  8  How.  301),  and  it  is 
doubtful  wliether  a  motion  to  set  aside  a  regular  judgment  ren- 
dered at  general  term  can  be  granted  by  the  special  term  for  the 
purpose  of  allowing  the  party  to  amend  his  pleading.  lb. 

The  court  will  not  allow  a  plaintiff  to  come  in  after  judgment 
and  plead  the  statute  of  limitations  in  bar  of  a  counter-claim  set 
up  by  the  defendant  in  his  answer.  Clinton  v.  Eddy,  54  Barb. 
54 ;  S.  C,  37  How.  23.  By  permitting  the  action  to  proceed  to 
trial  and  judgment  without  setting  up  the  statute  in  the  reply, 
the  plaintiff  will  be  deemed  to  have  elected  to  stand  upon  the 
other  defenses  made  by  him  to  the  counter-claim  on  the  trial,  and 
he  will  not  be  allowed  to  abjure  such  election.  lb.  The  court 
wUl  not  consider  such  an  amendment  to  be  one  in  furtherance  of 
justice.  lb. 

ARTICLE   V. 

AMEJfTDMBNT  OF  JUDGMENTS. 

Section  1.  In  general.  The  practice  which  prevailed  in  equity 
of  granting  a  rehearing  is  no  longer  in  existence  in  this  State  ; 
and  therefore  many  amendments  which,  under  the  former  prac- 
tice, were  allowed  only  upon  a  rehearing,  must  now  be  granted 
on  a  mere  motion  or  not  at  aU.  So  long  as  a  judgment  is  sub- 
ject to  an  appeal,-  it  is  also  subject  to  such  corrections  and  modifi- 
cations as  the  court  which  pronounced  it  may,  in  its  discretion, 
think  proper.  New  York  Ice  Co.  v.  North  Western  Ins.  Co.,  23 
N.  Y.  (9  Smith)  357 ;  S.  C,  13  Abb.  414 ;  21  How.  296.  Thus,  a 
mistake  in  the  amount  of  the  judgment  is  amendable  {Hunt  v. 
Grant,  19  Wend.  90  ;  MecTianics'  Bank  v.  Minthorne,  19  Johns. 
244 ;  Price  v.  Evers,  Cole  &  C.  Cas.  46),  and  a  judgment  is 
amendable  in  the  matter  of  the  Christian  name  of  the  plaintiff. 
Marsh  v.  Berry,  7  Cow.  344.  A  correction  in  the  name  of  the 
defendant  may  be  made  {Hart  v.  Reynolds,  8  Cow.  42  [/i.] ),  and 
where  a  verdict  was  for  the  plaintiff,  and  his  attorney  omitted  to 
insert  a  finding  upon  one  of  the  issues,  an  amendment  was  per- 
mitted. Stakes  V.  Campbell,  7  Cow.  425.  An  error  in  including 
costs  where  they  were  not  really  allowed  may  be  amended. 
Murray  v.  Blatchford,  2  Wend.  221 ;  O  Driscoll  v.  M'Burney, 

2  Nev.  &  M.  59.  .^^  ,  ,  n        n 

A  mere  clerical  error  or  miscalculation  will  be  corrected,  and 

clauses  necessary  to  carry  out  the  judgment  supplied.    Marsh 
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V.  Berry,  7  Cow.  344  ;  ClarTc  v.  Hall,  1  Paige,  382 ;  Rogers  v, 
Hosack,  18  Wend.  319  ;  Sprague  v.  Jones,  9  Paige,  395  ;  People 
V.  McDonald,  1  Cow.  189 ;   Williams  v.  Wheeler,  1  Barb.  48. 

A  judgment  may  be  amended  on  motion  by  striking  out  par- 
ties from  the  record.  Sherman  v.  Fream,  8  Abb.  33.  And  a 
judgment  of  reversal  may  be  modified  by  directing  a  new  trial 
instead  of  judgment  absolute.  Meyer  v.  City  of  Louisville,  26 
Barb.  609  ;  S.  C,  7  Abb.  6. 

But  a  judicial  error  in  a  decree  cannot  be  corrected  on  motion. 
LilUe  V.  Sherman,  39  How.  287.  The  remedy  is  by  appeal. 
Barnard  v.  Bruce,  21  How.  360  ;  Hotaling  v.  Marsh,  14  Abb. 
161.  See  ante.  Vol.  3,  729.  But  see  New  TorTc  Ice  Co.  v.  North 
Western  Ins.  Co.,  23  N.  Y.  (9  Smith)  357,  where  it  was  main- 
tained that  the  power  of  the  court  to  modify  or  amend  the  judg- 
ment cannot  be  questioned,  so  long  as  the  judgment  is  subject  to 
an  appeal,  and  doubts  were  expressed  whether  the  power  would 
be  lost  after  the  time  for  appealing  had  expired.  But  no  amend- 
ment can  be  allowed  for  the  purpose  of  making  valid  a  judgment 
which  is  absolutely  void.  Kendall  v.  Washburn,  14  How.  380 ; 
Hallett  V.  Righters,  13  id.  43.  Neither  will  the  court  allow 
an  amendment  of  an  insufficient  statement  and  confession  of 
judgment,  so  as  to  render  a  judgment  entered  upon  it  valid  as 
against  intervening  incumbrancers  or  hona  fide  purchasers. 
Johnston  v.  Fellerman,  13  How.  21 ;  Hammond  v.  Bush,  8  Abb. 
152  ;  Lawless  v.  HacTiett,  16  Johns.  149  ;  Judges  of  the  Lewis  0. 
P.  V.  People  ex  rel.  Butler,  15  Wend.  110.  The  statement  in  such 
cases  must  comply  with  the  requirements  of  section  383  of  the 
Code,  and  if  defective  in  the  allegation  of  indebtedness,  the  judg- 
ment will  not  be  merely  irregular,  but  absolutely  void.  Von 
BecTc  V.  Shuman,  13  How.  472. 

Section  2.  Amendment  of  the  judgment  roll.  The  court  will 
allow  amendments  of  the  judgment  roll,  whenever  it  may  be 
necessary  in  furtherance  of  justice,  and  to  sustain  the  judgment. 
Bnglis  v.  Furniss,  3  Abb.  82.  If  any  papers  therefore  have 
been  omitted  from  the  roll,  the  court  may  and  will  allow  them 
to  be  inserted  in  it  nunc  pro  tunc.  Croghan  y.  Livingston,  17 
N.  Y.  (3  Smith)  218  ;  S.  C,  6  Abb.  350  ;  Waring  v.  Waring,  7 
id.  472 ;  Farmers'  Loan  and  Trust  Co.  v.  BicJcson,  9  id.  61 ;  S. 
C,  17  How.  477 ;  Jones  v.  V.  S  Slate  Co.,  16  id.  129  ;  HoMes 
V.  Remsen,  2  Cow.  410  ;  Rogers  y.  McLean,  31  How.  279  ;  S.  C, 
34  N.  Y.  (7  Tiff-.)  536 ;  reversing  31  Barb.  304.    Thus  the  bond  of 
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a  guardian  for  infant  defendants,  or  the  proof  of  the  service  of  a 
summons,  and  also  a  suggestion  of  the  death  of  a  party  may  be 
annexed  to  the  roll  nunc  pro  tunc.  See  cases  cited  above  ;  and 
also,  Dumond  v.  Carpenter,  2  Johns.  184  ;  Hamilton  v.  Ilolcomb, 
1  Johns.  Cas.  29  ;  Lake  Ontario,  etc.,  B.  H.  v.  Marvine,  18  N.  Y. 
(4  Smith)  585.  The  decision  of  the  judge  vrho  tried  the  cause 
may  be  entered  upon  the  roll  nunc  pro  tunc,  and  the  judgment 
will  not  be  void  by  reason  of  the  failure  of  a  judge  to  file  the 
decision  in  vrriting.  Lewis  v.  Jones,  13  Abb.  427  ;  Burger  v. 
Baker,  4  id.  11 ;   WMteJiead  v.  Pecare,  9  'Row.  35. 

Such  an  amendment  will  never  be  allowed  for  the  purpose  of 
sustaining  a  mere  technicality  of  any  kind.  Gasper  v.  Adams, 
24  Barb.  287.  Nor  can  the  court  amend  proceedings  to  confer 
jurisdiction.  Thus  where  the  proceedings  in  an  action  com- 
menced by  the  service  of  a  summons  by  publication  are 
irregular,  such  proceedings  cannot  be  amended,  though  it  is 
otherwise  if  the  service  is  complete.  Hallett  v.  RigMers,  13 
How.  43 ;  Kendall  v.  Washburn,  14  id.  380 ;  Mosier  v. 
Waful,  56  Barb.  80.  And  where  in  a  justice's  court  an  action  is 
commenced  by  an  attachment,  and  the  aflldavits  upon  which  it 
is  granted  ar5  insufficient  to  confer  jurisdiction  of  the  subject- 
matter,  the  defect  cannot  be  supplied  by  amendment.  TalcottY. 
Rosenberg,  8  Abb.  N.  S.  287.  A  mere  technical  objection,  as 
that  the  attachment  had  no  seal,  will  not  deprive  the  court  of 
jurisdiction,  but  the  process  may  be  amended  by  having  the  seal 

affixed.  lb. 

It  is  competent  for  the  court  to  amend  the  judgment  roll  by 
withdrawing  a  separate  cause  of  action,  which  had  been  aban- 
doned on  the  trial ;  but  such  amendment  will  be  granted  upon 
terms.  Fry  v.  BenneU,  9  Abb.  45 ;  S.  C,  3  Bosw.  200  ;  affirmed, 
28  N.  Y.  (1  Tiffi)  324. 

Section  3.  Signature  of  clerk.  An  omission  of  the  clerk  to 
sign  the  judgment  roll  on  entering  up  the  judgment  does  not 
affect  the  validity  of  the  judgment.  It  is  a  clerical  error,  and  a 
mere  question  of  practice,  which  the  court  should  at  any  time 
nermit  to  be  amended.  Van  Alstyne  v.  CooJc,  25  N.  Y.  (11  Smith) 
489  ;  Seaman  v.  Drake,  1  Cai.  9 ;  Williams  v.  Wlieeler,  1  Barb. 
48  ;  Blossom  v.  Barry,  1  Lans.  190. 

Section  4.  By  whom  granted.  In  general,  the  power  of  amend- 
ment is  confined  to  the  court  in  which  the  action  originated  {Tal- 
cott  V.  Rosenberg,  8  Abb.  N.  S.  287  [296] ;  Gould  v.  Glass,  19 
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Barb.  179  [186]  ;  Luyster  v.  Sniffin,  3  How.  3S0 ;  Rew  v.  Baker, 
2  Cow.  408),  but  a  merely  formal  defect  —  one  that  does  not  affect 
in  any  degree  the  merits  of  the  case,  may  be  amended  on  appeal. 
Pratt  V.  Hudson  River  R.  R.  Co.,  21  N.  Y.  (7  Smith)  305 ;  Bate 
V.  Graham,  11  N.  Y.  (1  Kern.)  237 ;  Lounsbury  v.  Purdy,  18 
N.  Y.  (4  Smith)  515. 

An  amendment  cannot  be  made  by  a  judge  out  of  court, 
although  the  decision  was  rendered  by  himself.  Hoyt  v.  Carter, 
7  How.  140.  If  the  decision  is  erroneous  or  defective,  it  can  only 
be  corrected  or  amended  upon  application  to  the  court.  lb. 

But  a  judge  at  special  term  may  allow  an  amendment  of  an 
erroneous  entry  of  judgment  of  affirmance  ordered  at  general 
term  on  appeal  from  an  inferior  court,  where  the  mistake  in  no 
way  affects  the  merits  of  the  case.  Bagley  v.  Brown,  3  E.  D. 
Smith,  66. 

Section  5.  Mode  of  amendment.  An  amendment  should  be 
made  by  appending  the  order  of  amendment  to  the  roll,  as  well 
as  by  entering  it  in  the  proper  book,  and  by  referring  in  the 
margin  of  the  entry  of  the  judgment  to  an  amendment,  as  made 
by  an  order  of  such  a  date.  Or,  the  judgment  may  be  entered 
anew  as  amended.     Sluyter  v.  SviitJi,  2  Bosw.  673. 

The  portion  to  be  omitted  should  not  be  obliterated  or  erased, 
but  ought  to  be  designated  by  brackets,  underscoring,  or  other- 
wise, lb.     See  ante.  Vol.  3,  p.  730. 


AETICLE  VI. 

AMEIS-DMENT   OF   MISCELLANEOUS   PEtDCEEDINGS. 

Section  1.  Affldayits.  A  defect  in  the  substance  of  an  affidavit 
may  be  supplied  by  a  supplemental  affidavit  {Depew  v.  Leal,  2 
Abb.  131),  but  cannot  be  corrected  by  amendment.  Clickman  v. 
ClicTcman,  1  N.  Y.  (1  Comst.)  611 ;  S.  C,  3  How.  365.  In  certain 
cases  an  affidavit  may  be  good  without  a  title,  or  with  a  defective 
title  (ib.),  and  in  respect  to  such  title  may  be  amended.  Dexter 
■V.  Hoover,  2  Cow.  526.  And  so,  where  an  affidavit  did  not  con- 
tain the  jurat  or  signature  of  the  officer  before  whom  it  was  sworn, 
leave  was  granted  to  swear  to  the  affidavit  anew.  Hees  v  Snell, 
8  How.  185,  187  {n). 

The  authority  of  the  decision  in  the  case  of  ClicTcman  v.  ClicTc- 
man was  questioned  by  the  court  in  the  case  of  Bowman  v.  STieldon, 
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5  Sandf.  657;  S.  C,  10  N.  Y.  Leg.  Obs.  339),  and  in  numerous  cases, 
both  before  and  since  tbe  adoption  of  the  Code,  affidavits  have 
been  amended.  lb. ;  Goodall  v.  Demarest,  2  Hilt.  543  ;  Furman 
V.  Walter,  13  How.  348  ;  Spalding  v.  Spalding,  3  id.  297  ;  Cutler 
V.  Ra^ibone,  1  Hill,  204  ;  Ten  Bick  v.  Simpson,  11  Paige,  177 ; 
Doe  V.  Boe,  1  Chit.  228.  See  Lawton  v.  Kiel,  51  Barb.  30 ;  S. 
C,  34  How.  465 ;  In  re  Heller,  41  id.  213,  214. 

Section  2.  Attachments.  A  warrant  of  attachment  issued  as  a 
provisional  remedy,  under  the  Code,  may  be  amended  by  sup- 
plying the  omission  of  the  signature  of  the  attorney.  Kissam 
V.  Mar  shall,  10  Abb.  424 ;  Millbank  v.  The  Broadway  BanTc, 
8  Abb.  N.  S.  223  ;  Genin  v.  TompMns,  12  Barb.  265. 

Section  3.  Bills  of  particulars.  Under  the  old  practice  the 
court  allowed  a  plaintiff  in  one  case  to  amend  his  bill  of  particu- 
lars, by  adding  new  items,  after  the  cause  was  at  issue,  and  had 
been  three  times  noticed  for  trial.  Fuller  v.  Roosevelt,  4  Cow. 
144.  So  in  another  case,  an  amendment  was  allowed,  after  a  new 
trial  had  been  granted  on  the  merits,  and  the  cause  had  been 
twice  noticed.    Spawn  v.  Veeder,  4  Cow.  503. 

Section  4.  Bonds.  Under  the  provisions  of  the  Revised  Statutes, 
whenever  a  bond  required  by  law  is  defective,  the  court,  officer 
or  body  who  would  be  authorized  to  receive  the  same,  or  to 
entertain  any  proceedings  in  consequence  of  such  bond,  if  the 
same  had  been  perfect,  may,  on  the  application  of  the  obligors 
therein,  amend  the  same  in  any  respect ;  and  such  bond  shall 
thereupon  be  deemed  valid  from  the  time  of  the  execution 
thereof.  2  E,.  S.  556  (577).  An  application  to  amend  must  be 
made  by  all  of  the  obligors,  and  may  be  by  a  petition,  specifying 
the  alterations  they  wish  to  have  made,  and  expressly  consent- 
ing thereto,  and  agreeing  to  execute  and  acknowledge  the 
amended  bond.  For  without  that  the  amendment  might  be 
ordered  and  made,  and  then,  by  their  refusal  to  execute  and 
acknowledge  the  bond  as  amended,  the  alteration  would  have 
released  them  from  the  old  bond,  while  no  other  one  would  be 
substituted,  and  thus  all  the  security  would  be  gone.  Shaw  v. 
Lawrence,  14  How.  94. 

A  new  surety  upon  such  application  may  be  joined  in  the 
bond,  with  the  former  one,  upon  the  proper  consent  being  given 
by  the  original  obligors.  lb.  Thus  the  appellate  court,  under 
the  provisions  of  the  statute,  may,  with  the  consent  of  the  origi- 
nal oCligors,  amend  the  appeal  bond,  by  adding  the  names  of 
Vol.  IV.— 85 
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other  sureties,  where  by  mistake  or  through  inadvertence  the 
requisite  number  of  sureties  have  not  joined  in  the  bond.  Potter 
V.  Baker,  4  Paige,  290.  See  Wilson  v.  Allen,  3  How.  369  (372). 
And  the  bond  of  a  guardian  ad  litem  may  be  amended  after  judg- 
ment and  sale  in  foreclosure.  Waring  v.  Waring,  7  Abb.  472. 
The  failure  of  a  guardian  ad  litem  for  infant  defendants  in  a 
partition  action,  to  file  his  bond  according  to  the  requirements  of 
the  statute,  does  not  render  the  proceedings  and  judgment  abso- 
lutely void.  It  is  a  mere  irregularity  which  the  court  has  power 
to  correct  by  amendment,  by  allowing  a  bond  to  be  filed  nuno 
•pro  tunc.  Croghan  v.  Livingston,  6  Abb.  350 ;  S.  C,  25  Barb. 
336  ;  17  N.  Y.  (3  Smith)  218. 

Section  5.  Case.  An  amendment  of  a  case  may  be  made  upon 
an  afiidavit  showing  the  omission  of  a  fact  through  mistake  of 
counsel.  Foot  v.  Qolvin,  2  Johns.  481.  See,  also,  Hun  v.  Bourne, 
1  Cai.  23. 

Where,  upon  an  appeal  to  the  court  at  general  term,  the  court 
establishes  findings  of  fact  different  from  the  facts  found  by  the 
court  or  referee  who  tried  the  cause,  and  as  contained  and  stated 
in  the  case,  on  an  appeal  to  the  court  of  appeals  to  review  the 
judgment  of  the  general  term,  such  findings  of  fact  should  be 
made  a  part  of  the  record.  And  if  the  case  is  sent  back  from  the 
court  of  appeals  for  a  resettlement  of  the  facts,  the  general  term 
has  no  power  to  send  the  case  to  the  court  below  for  a  resettle- 
ment and  restatement  of  the  facts  on  which  the  judgment  was 
there  rendered.  But  the  general  term,  in  its  discretion,  has  the 
right  to  allow  such  settlement  upon  proper  terms.  Smith  v. 
Orant,  17  How.  381.  See  Jaycox  v.  Cameron,  49  N.  Y.  (4  Sick.) 
645. 

The  former  court  of  errors  would  not,  in  general,  give  leave 
to  amend  the  case  after  argument,  and  an  expression  of  opinion 
by  its  members  on  the  merits.  But  where  the  main  question 
was  undecided,  and  the  form  of  the  record  excludes  that  ques- 
tion, the  court  granted  the  motion  upon  terms.  Powell  v.  Waters 
8  Cow.  755. 

The  court  of  appeals,  upon  a  motion  to  dismiss  an  appeal  for 
error  in  the  case,  will,  where  the  error  is  merely  clerical,,  and  in 
fact  a  right  of  appeal  exists,  allow  the  case  to  be  amended  on 
terms.  Lahens  v.  Fielden,  15  Abb.  177;  S.  C,  3  Abb.  Ct.  App. 
1 ;  Westcott  v.  Thompson,  16  N.  Y.  (2  Smith)  613  ;  Magie  v. 
BaTcer,  14  N.  Y.  (4  Kern.)  435.  * 
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Section  6.  Bill  of  exceptions.  The  court  of  appeals  will,  upon 
motion,  stay  the  argument  of  the  cause  and  give  the  appellant 
an  opportunity  to  apply  to  the  court  below,  at  general  term,  for 
leave  to  amend  a  bill  of  exceptions,  where  it  appears  that  cer- 
tain questions  of  law  were  actually  and  distinctly  presented  by 
exception  taken  at  the  trial,  and  were  decided  upon  the  bill  of 
exceptions  as  settled  at  the  general  term  of  the  court  below. 
Livingston  v.  Miller,  7  How.  219.  But  after  argument  and 
judgment,  it  will  be  deemed  too  late  to  amend  a  bill  of  excep- 
tions in  the  cause  {Fitcli  v.  Livingston,  7  How.  410),  unless 
it  should  appear  by  such  decision  that  the  true  state  of  the  case 
cannot  be  ascertained  by  the  bill  of  exceptions  as  submitted. 
Lynes  v.  JSToUe,  1  How.  226.  In  which  case  an  amendment  to 
the  bill  of  exceptions  will  be  allowed  upon  terms.  lb. 

Section  7.  Commissions.  "Where  a  commission  is  defectively 
executed,  the  court  have  the  power  to  order  it  to  be  returned  to 
have  the  defect  amended.  Keeler  v.  Yanderpool,  1  Code  R.  N. 
S.  289.  A  writ  of  commission  is  to  be  regarded  as  process,  and 
is  amendable  whenever  process  is  amendable.  Leetch  v.  Atlantic 
Mvtual  Ins.  Co.,  4  Daly,  518. 

Section  8.  Injunction.  The  form  of  an  injunction  may  be 
modified  so  as  the  better  to  protect  the  rights  of  the  plaintiff. 
Williams  v.  Johnson,  2  Bosw.  1.  But  an  amendment  of  an 
injunction  should  not  be  allowed  if  the  injunction  ought  not  to 
have  been  granted  originally.     Minor  v.  Webh,  10  Abb.  284. 

Section  9.  Interrogatories.  The  court  will  grant  a  motion  to 
amend  interrogatories  where  such  amendment  does  not  relate 
to  any  new  matter,  but  only  to  explain  an  ambiguity,  and  obtain 
a  more  full  answer  to  the  matters  already  stated.  Herring  v. 
Tylee,  1  Johns.  Cas.  31.  And  leave  may  be  granted  to  amend 
by  inserting  an  interrogatory  inadvertently  omitted.  People  v. 
Brown,  6  Cow.  41. 

Section  10.  Notices  of  appeal.  The  court  has  power  to  grant 
an  amendment  of  a  notice  of  appeal.  Thus,  if  the  reference  to 
the  judgment  is  incorrect,  as  if  there  is  a  mistake  in  the  title  in 
the  amount  mentioned  in  the  date,  or  in  any  other  circumstance, 
so  that  the  court  can  be  satisfied  that  it  is  intended,  for  an  appeal 
in  the  action  in  question,  the  necessary  amendment  will  be 
allowed.  Sherman  v.  Wells,  14  How.  522 ;  Champion  v.  Ply- 
noutJi  Congregational  Society,  42  Barb.  441 ;  Jackson  v.  Fassitt, 
33  id.  645 ;  S.  C,  12  Abb.  281 ;  21  How.  279  ;  Ten  EicJc  v.  Simp- 
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son,  11  Paige,  177.  And  so  a  notice  of  appeal  from  a  justice's 
court  maybe  amended  by  inserting  a  specification  of  the  grounds 
of  appeal.  Irwin  v.  Muir,  13  How.  409 ;  S.  C,  4  Abb.  133 ; 
Wood  Y.  Kelly,  2  Hilt.  334.  And  where  a  notice  of  appeal  to 
the  court  of  appeals  from  an  order  granting  a  new  trial  has  been 
given  in  good  faith,  but  the  appellant  has  omitted  through  mis- 
take to  assent  that  "  if  the  order  be  affirmed,  judgment  absolute 
maybe  rendered  against"  him,  the  supreme  court  may  allow 
the  appellant  to  amend  the  notice  nunc  pro  tunc,  although  the 
time  for  appealing  has  expired.     Motf  v.  Lansing,  5  Lans.  516. 

But  where  a  proper  notice  of  appeal  from  a  judgment  has  been 
given,  the  court  cannot  allow  it  to  be  so  amended  as  to  make  the 
appeal  embrace  an  appeal  from  an  order  denying  a  new  trial, 
after  the  time  for  appealing  from  such  order  has  elapsed,  and 
thereby  in  effect  and  substance  allow  a  new  notice  of  appeal.  JFVy 
V.  Bennett,  7  Abb.  352  ;  S.  C,  16  How.  385. 

Section  11.  Orders.  A  mere  clerical  error,  such  as  an  omis- 
sion to  insert  the  amount  in  an  order  granting  the  costs  of  a 
motion,  may  be  amended  by  inserting  the  proper  amount.  Tills- 
paugh  V.  Dicic,  8  How.  33.  And  an  order  setting  aside  a  judg- 
ment as  irregularly  entered,  may  be  amended  by  inserting  leave 
to  apply  to  the  court  below  for  j  udgment  anew.  HopMns  v.  Flinn, 
7  Cow.  526. 

An  omission  to  file  an  order  upon  the  day  on  which  it  was 
made,  the  papers  upon  which  it  is  based  having  been  mailed 
upon  that  day,  is  an  irregularity  which  does  not  invalidate  the 
proceeding.  It  is  amendable  at  any  time  by  filing  the  order 
nunc  pro  tunc.  Barnard  v.  HeydricTc,  49  Barb.  62;  S.  C,  2 
Abb.  N.  S.  47  ;  32  How.  97. 

It  is  a  general  rule  that  when  an  act,  in  which  the  concurrence 
of  the  court  is  necessary,  should  be  done  within  a  specified  time, 
and  the  party  has  done  all  he  is  required  to  do,  he  is  not  to  suffer 
from  the  court's  delay.  Clapp  v.  Graves,  2  Hilt.  317;  S.  C,  9 
Abb.  20.  But  where  the  supreme  court  at  general  term  omits  to 
pass  upon  a  motion  for  an  order  granting  leave  to  appeal  to  the 
court  of  appeals  from  a  judgment  in  an  action  commenced  in  a 
justice's  court  until  the  time  for  granting  such  order  has  expired, 
the  order  cannot  be  made  at  the  next  term  and  entered  as  of  the 
preceding  term.  Wait  v.  Van  Allen,  22  N.  Y.  (8  Smith)  319 ;  Cotes 
V.  Carroll,  28  How.  436 ;  Sails  v.  Butler,  27  id.  133. 

Where  an  appeal  was  taken  from  a  judgment,  a  case  made 
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and  settled,  and  the  parties  appeared  to  argue  the  appeal  upon 
the  case,  the  court  granted  the  defendant  leave,  upon  terms,  to 
enter,  nunc  pro  tunc,  an  order  refusing  a  new  trial.  Ourney  v. 
Sharp,  17  Abb.  410. 

Section  12.  Petitions.  An  omission  in  the  body  of  a  petition, 
or  in  its  verification  or  authentication,  may  be  supplied  by 
amendment,  even  after  judgment.  Thus,  the  want  of  a  verifica- 
tion by  an  infant  defendant  to  his  petition  for  the  appointment 
of  a  guardian  ad  litem  may  be  supplied  by  amendment  after 
judgment.  YanWyck  v.  Hardy,  11  Abb.  473  ;  S.  C,  20  How. 
232.  See  Rogers  v.  McLean,  11  Abb.  440 ;  S.  C,  34  N.  Y.  (7 
Tiff.)  536 ;  31  How.  279,  638  (n). 

Section  13.  Returns.  A  return  made  by  any  sheriff  or  other 
officer,  or  by  any  court  or  subordinate  tribunal,  to  any  court 
may  be  amended  in  matter  of  form,  either  before  or  after  judg- 
ment, by  the  court  to  which  such  return  shall  be  made.  2  R.  S. 
424  (425).  Therefore,  under  the  above  provision  of  the  Revised 
Statutes,  a  justice  of  the  peace  has  authority  to  allow  a  constable 
to  amend  his  return  to  a  summons,  even  where  the  defendant 
refuses  to  appear  {Perry  v.  Tynen,  22  Barb.  137),  and  an  insuffi- 
cient return  of  an  officer  serving  an  attachment  may  be  amended, 
even  after  an  appeal  has  been  taken."  Talcott  v.  Rosenberg,  8 
Abb.  N.  S.  287 ;  S.  C,  3  Daly,  203.  See  The  People  ex  rel.  Adams 
V.  BaTcer,  14  Abb.  19  ;  S.  C,  35  Barb.  105. 

An  omission  of  the  sheriff  to  indorse  upon  an  execution  the 
proper  return  before  it  is  filed  is  amendable  nunc  pro  tunc. 
Hall  V.  Ayer,  19  How.  91 ;  S.  C,  9  Abb.  220.  And  an  omission 
of  the  sheriff  to  file  an  execution,  after  a  failure  to  collect  the 
amount,  with  his  return  indorsed  thereon,  within  the  proper  time, 
is  a  mere  irregularity  and  amendable.  Winebrener  v.  Johnson, 
7  Abb.  N.  S.  202. 

A  merely  formal  irregularity  in  a  clerk's  return  on  appeal 
comes  within  the  statute  and  is  amendable.  An  omission  of  the 
word  "copy"  and  the  name  of  the  clerk  may  be  supplied  by 
amendment.  Farmers'  Loan  and  Trust  Co.  v.  Carroll,  2  N.  Y. 
(2  Comst.)  566  ;  S.  C,  4  How.  211 ;  2  Code  R.  138. 

After  a  lapse  of  fi^e  years  the  court  refused  to  order  a  former 
sheriff  to  amend  his  return  to  a  writ,  by  stating  the  commitment 
of  the  defendant,  who  had  broken  out  of  prison  with  many 
others,  but  left  the  plaintiff  to  his  action  for  a  false  return. 
Potter  V.  Briggs,  1  Cai.  57. 
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Section  14.  Sheriff's  certificates  and  deeds.  The  certificates 
and  deeds  of  a  sheriif  may  be  amended.  Thus,  where  the  sheriff 
sold  upon  execution  three  parcels  of  land,  but  by  mistake 
omitted  to  mention  one  of  the  parcels  in  the  certificate  of  sale, 
the  court  ordered  an  amendment  of  the  certificate  according  to 
the  fact.     Smith  v.  Hudson,  1  Cow.  430. 

And  where  the  sheriff  sold  among  other  things  a  lot  of  land,  to 
which  the  defendant  in  the  execution  had  no  legal  title,  it 
appearing  that  the  proceeding  was  had  in  good  faith,  and  no 
injury  resulting  to  a  third  party,  the  court  granted  leave  to  amend 
the  certificate  of  sale  by  expunging  that  particular  parcel  of 
land,  upon  the  payment  of  the  costs  of  a  motion.  Richards  v. 
Yarnum,  8  How.  79.  And  a  certificate  may  be  amended  by 
inserting  a  reference  to  the  proper  execution.  Oansevoort  v. 
Oilliland,  1  Cow.  218.  A  variance  between  the  judgment  and 
execution,  and  the  recital  in  the  sheriff's  deed,  is  a  merely 
formal  variance,  and  amendable,  and  may  be  disregarded  by  the 
court.     Brown  v.  Betts,  13  Wend.  29. 

The  return  of  a  sheriff  may  be  amended  by  leave  of  the  court, 
on  proper  terms  and  on  due  notice,  even  after  the  commence- 
ment of  an  action  for  an  insufficient  and  false  return.  And  such 
return  may  be  read  in  evidence  with  the  same  effect  as  if  origin- 
ally made  in  the  amended  form.  People  v.  Ames,  85  N.  Y.  (8 
Tiff.)  482. 

Section  15.  Undertakings.  An  application  to  amend  an  under- 
taking may  be  granted  in  the  discretion  of  the  court.  Thus  an 
undertaking  given  on  the  issuing  of  a  warrant  of  attachnaent, 
which  is  insufficient  in  amount,  may  be  amended  by  filing  a  new 
undertaking.  Kissam  v.  Marshall,  10  Abb.  424.  And  so 
where  a  plaintiff  commences  an  action  without  filing  an  under- 
taking required  by  law,  as  a  condition  precedent  to  suing,  the 
court  may  permit  an  undertaking  to  be  filed  nunc  pro  tunc. 
MillbanTc  v.  The  Broadway  BanTc,  3  Abb.  N.  S.  223.  And  a 
defective  undertaking,  given  on  obtaining  an  order  of  arrest,  is 
amendable  under  the  provisions  of  the  Kevised  Statutes  and  the 
Code,  and  may  be  amended  upon  a  motion  for  a  discharge  from 
the  arrest.  Billinger  v.  Gardner,  2  Abb.  441  ;  S.  C,  12  How.  381. 
_  An  undertaking  in  the  sum  required  upon  an  appeal  from  a 
single  order  is  not  sufficient  to  support  an  appeal  from  two 
orders,  even  where  one  of  the  orders  is  not  appealable.  The 
appellant,  however,  wUl  be  allowed  to  amend  his  undertaking 
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upon  terms.  SchermerJiornY.  Anderson,  1  N.  Y.  (1  Comst.)  430 ; 
S.  C,  2  Code  E..  2.  And  an  undertaking  npon  an  appeal,  -which, 
is  insufficient  in  amount,  is  amendable,  but  will  not  stay  the 
proceedings  of  the  successful  party.  BternTiaus  v.  ScTimidt,  5 
Abb.  66. 

An  undertaking  is  of  no  validity  or  effect  unless  it  has  been 
approved  by  a  judge  of  the  court  below.  But  the  want  of  such 
approval  wiU  not  prejudice  the  rights  of  the  party  to  whom,  or 
for  whose  benefit  the  undertaking  has  been  taken.  It  '■therefore 
comes  within  the  provisions  of  the  Revised  Statutes,  relative  to 
the  sufficiency  of  bonds  and  amending  defects  therein,  and  in 
that  respect  may  be  amended.  Beacli  v.  SoutJiworth,  6  Barb. 
173^  S.  0.,  1  Code  R.  99. 

To  effect  a  stay  of  proceedings  upon  an  appeal,  the  undertak- 
ing must  be  filed  and  served  with  the  notice  of  appeal,  and  an 
omission  to  do  so  cannot  be  corrected  by  amendment  unless  it  is 
shown  that  the  omission  was  by  mistake.  New  York  Central  Ins. 
Co.  V.  Safford,  10  How.  344 ;  Cushman  v.  Martine,  13  id.  402  ; 
S.  C,  6  Duer,  660  ;  Smith  v.  Heermance,  18  How.  261 ;  Arnoux  v. 
Eomans,  32  id.  382.  A  technical  insufficiency  in  the  justifica- 
tion of  an  undertaking  may  be  amended.  The  People  v.  Tarhell, 
17  How.  120  ;  Ten  Eick  v.  Simpson,  11  Paige,  177.  But  an 
amendment  of  an  undertaking  cannot  be  made  without  the  con- 
sent of  the  sureties.  Langley  v.  Warner,  1  N.  Y.  (1  Comst.)  606 ; 
S.  C,  3  How.  363  ;  1  Code  R.  111.  And  the  consent  of  the  sure- 
ties should  be  in  writing.   Wilson  v.  Allen,  3  How.  369. 

An  appeal  without  an  undertaking  amounts  to  nothing,  and 
makes  no  change  whatever  in  the  proceedings;  and  where  a 
notice  of  appeal  has  been  given  with  a  defective  undertaking, 
and  an  application  for  leave  to  amend  is  denied  by  the  court  of 
appeals,  the  appellant  may  bring  a  new  appeal. 

Section  16.  Yerdict.  The  verdict  of  a  jury  may  be  amended 
so  as  to  conform  to  the  facts,  where  there  is  no  doubt  as  to  such 
facts,  and  the  real  intentions  of  the  jury. 

But  where  the  slightest  doubt  exists  as  to  what  transpired  on 
the  trial,  or  that  the  whole  case  has  been  disposed  of  by  the 
court  and  jury,  an  amendment  will  not  be  allowed.  Burhans  v. 
muts,  7  How.  21 ;  Wells  v.  Cox,  1  Daly,  515.  The  court  has 
authority  to  amend  a  verdict  where  the  amendment  made  follows 
from  the  finding,  as  a  necessary  legal  consequence  of  such  finding. 
Van  ScTioning  v.  Buchanan,  23  How.  44,  164 ;  S.  C,  14  Abb. 
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185-468.  So  the  court  lias  power  and  will  permit  an  amendment, 
where  the  verdict  is  rendered  contrary  to  the  directions  of  the 
court,  if  full  justice  can  be  done  by  changing  the  verdict,  so  as  to 
conform  it  to  the  directions  of  the  court.  ClarTc  v.  Richards, 
3  E.  D.  Smith,  89.  As  to  the  alteration  and  correction  of  a  ver- 
dict, see  ante,  Vol.  3,  193. 

If  a  party  seeks  to  amend  any  defect  in  the  verdict,  it  should 
only  be  done  by  conforming  the  verdict  to  the  actual  intention  of 
the  jurors  —  to  what  they  would  have  done,  had  an  opportunity 
been  afforded  them  of  complying  with  the  terms  of  the  law. 
Moss  V.  Priest,  19  Abb.  314 ;  S.  C,  1  Rob.  632. 

The  rendering  of  a  general  verdict  by  a  jury,  and  its  recep- 
tion by  the  court  without  objections,  either  by  the  judge  or. the 
parties,  is  good,  notwithstanding  the  failure  of  such  jury  to  find 
upon  certain  special  questions  of  fact,  upon  which  they  were 
directed  to  find.  lb.  So,  where  the  court  instructs  the  jury  to 
find  upon  particular  questions  of  fact  by  answers  in  writing,  and 
the  jury  render  merely  oral  replies  to  such  questions,  every  party 
who  does  not  object  at  the  time  waives  his  right  to  have  written 
answers  to  the  questions,  and  the  court,  by  receiving  such  ver- 
dict, must  be  deemed  to  have  withdrawn  the  instruction  to  answer 
such  questions  in  writing.  lb. 

A  general  verdict  rendered  upon  two  counts,  one  good  and  the 
other  bad,  may  be  amended  so  as  to  have  the  verdict  entered 
upon  the  good  count  only,  where  it  appears  that  the  evidence 
applies  as  well  to  the  good  as  to  the  bad  count,  and  both  counts 
are  founded  upon  one  and  the  same  cause  of  action.  Mien  v. 
Addington,  12  Wend.  215;  8ayre  v.  Jeweit,  12  Wend.  135; 
Stafford  v.  Green,  1  Johns.  505 ;  Union  Turnpike  Go.  v.  Jenkins, 
1  Cai.  381 ;  BurTians  v.  TibMts,  7  How.  21 ;  Baker  v.  Rand,  13 
Barb.  152  (162). 

But  if  it  appears  that  the  evidence  could  only  apply  to  the 
(Count  which  is  bad,  or  that  the  recovery  was  partly  based  upon 
such  count,  an  amendment  cannot  be  allowed.  Postley  v.  MoU, 
3  Denio,  353  ;  Yan  Rensselaer  v.  Plainer,  2  Johns.  Cas.  17.  A 
verdict  upon  one  only  of  three  issues  may  be  amended  if  the 
finding  comprises  the  whole  merits  of  all  the  issues  ;  or  the  defect 
may  be  disregarded  and  passed  over  as  already  amended.  Rock- 
feller  V.  Donnelly,  8  Cow.  623.  But  where  the  verdict  is  defective 
in  substance,  the  court  cannot  amend.  Thus,  where,  in  an  action 
-of  replevin,  the  jury  found  on  the  issues  presented,  but  assessed 
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no  damages,  and  found  tliat  the  property  was  not  in  the  defend- 
ant, but  did  not  find  it  in  the  plaintiff,  the  verdict  was  deemed 
defective  in  substance,  and  the  court  refused  to  amend  it  by  add- 
ing nominal  damages  to  the  finding  of  the  jury.  Bemus  v.  Beek- 
man,  3  Wend.  667  ;  S.  C.  reversed,  7  Cow.  30.  A  "special  verdict 
agreed  upon  by  the  parties,  without  trial,  cannot  be  amended  by 
the  court  on  a  conflict  of  affidavits.  Jackson  v.  Oannon,  2  Cow. 
615.  But  if  it  appear  that  either  party  was  mistaken  as  to  a 
material  fact  in  framing  the  verdict,  the  court  will  order  it  vacated 
on  terms.  lb. 

An  amendment  of  a  verdict  so  as  to  apply  it  to  a  good  count 
can  only  be  made  by  the  court  in  which  the  trial  was  had,  and 
by  reference  to  the  judge's  notes,  and  after  that  court  has  refused 
leave  to  amend,  and  judgment  has  been  rendered  on  the  verdict, 
the  appellate  court  cannot  order  the  record  to  be  amended. 
Cooper  V.  Bissell,  15  Johns.  318. 


ARTICLE  VII. 

ALLOWIKG  AK  ACT  TO  BE  DOJSTB  AS  OF  A  PRIDE  DAT. 

As  a  general  rule,  the  court  in  which  an  action  is  pending  has 
power  to  allow  an  act  necessary  to  be  done  in  the  course  of  the 
cause,  to  be  done  after  the  time  at  which  it  should  regularly 
have  been  done,  with  the  same  effect  as  if  it  had  been  done  at 
the  proper  time.  There  are  exceptions,  however,  to  the  rule. 
The  service  of  a  notice  of  appeal  cannot  be  made  after  the  time 
to  appeal  has  expired.  Sails  v.  Butler,  27  How.  133.  Nor  can 
an  order  of  the  general  term  allowing  an  appeal  to  be  taken  to 
the  court  of  appeals  from  an  action  commenced  in  a  justice's 
court  be  entered  as  of  a  prior  term  to  save  the  right  of  appeal. 
Wait  V.  Van  Allen,  22  N.  Y.  (8  Smith)  319. 

In  either  case  the  Code  fixes  the  time  within  which  the  act  must 
be  done,  and  the  court  has  not  power  to  extend  that  time,  nor  is 
it  compatible  with  a  sound  view  of  the  law,  to  do  evasively  or 
indirectly  that  which  cannot  be  done  directly.  lb.  See,  also, 
Sails  V.  Butler,  27  N.  Y.  (13  Smith)  638 ;  Cotes  v.  Carroll,  28 
How.  436  ;  Cotes  v.  Smith,  29  How.  326 ;  affirmed,  S.  C,  31  id.  146, 
638  [n).  And  the  court  cannot  order  judgment  mono  pro  tunc, 
as  of  a  date  prior  to  the  actual  judgment,  to  enable  a  party  to 
Vol.  lY.  — 86 
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aflfect  the  amount  of  Ms  costs  thereby.    Moore  y.  Westervelt,  14 
How.  279  ;  S.  C,  6  Duer,  684. 

But  under  the  general  rule,  an  omission  of  the  signature  of 
the  clerk  to  a  judgment  roll  may  and  should  be  remedied  at  any 
time  nunc  pro 'tunc.  Van  Alstyne  v.  QooTc,  25  N.  Y.  (11  Smith) 
489.  The  court  has  power  also  to  enlarge  the  time  to  file  excep- 
tions and  serve  a  case,  notwithstanding  the  time  prescribed  for 
so  doing  has  elapsed.  Strorig  y.  Hardenhurgh,  25  How.  438 ; 
Sheldon  v.  Wood,  14  id.  18  ;  Bortle  v.  Mellen,  14  Abb.  228 ;  Peck 
V.  New  TorTc  and  Liverpool  SteamsMp  Co.,  3  Bosw.  622.    . 

In  an  action  for  partition  of  lands,  the  guardian  ad  litem  of 
an  infant  defendant  may  be  allowed  to  execute  and  file  the  bond 
required  by  the  Kevised  Statutes  after  the  sale.  Croghan  v.  Liv- 
ingston, 17  N.  Y.  (3  Smith)  218  ;  S.  C,  6  Abb.  350 ;  25  Barb:  336  ; 
Bogers  y.  McLean,  34  N.  Y.  (7  Tiff.)  636;  S.  C,  31  How.  279; 
McMurray  v.  McMurray,  9  Abb.  N.  S.  315 ;  S.  C,  60  Barb. 
117. 

•So  also  an  undertaking  upon  an  appeal,  or  the  affidavits  of 
justification  of  sureties  in  an  undertaking  on  an  appeal,  may  be 
made,  filed  or  served  nunc  pro  tunc  by  leave  of  the  court.  Mills 
V.  Thursly,  11  How.  129  ;  RicTi  v.  Beekman,  2  Code  K.  63. 

An  omission  on  the  part  of  a  sheriff  to  indorse  upon  an  execu- 
tion the  proper  return  is  an  error  that  is  amendable,  and  upon 
terras,  he  will  be  allowed  to  indorse  the  return  nunc  pro  tunc. 
Hall  V.  Ayer,  9  Abb.  220  ;  S.  C,  19  How.  91. 

And  an  execution  with  a  proper  return  indorsed  may  be  filed 
nunc  pro  tunc  where  it  clearly  appears  that  the  original  execu- 
tion was  lost.  Bradford  v.  Read,  2  Sandf.  Ch.  163.  See,  also, 
Seaman  v.  Brake,  1  Cai.  9 ;  Close  v.  Oillespey,  8  Johns.  526 ; 
Chichester  v.  Cande,  3  Cow.  39. 


ARTICLE  VIII. 

THE  MOTION'  AND  OKDEK. 

Section  1.  In  general.  If  the  amendment  be  not  of  course,  or  if, 
after  having  amended  the  pleadings  once  as  of  course,  any  further 
amendment  becomes  necessary,  leave  to  amend  must  be  obtained 
from  the  court  upon  motion.  And  the  motion  for  leave  to  amend 
must  be  made  in  the  court  in  which  the  action  is  pending,  and 
not  to  a  judge  out  of  court.     Clark  v.  Judson,  2  Barb.  90. 
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Excuse  must  be  shown  —  Submitting  amendments  —  Who  may  oppose. 

Section  2.  Excuse  must  be  shown.  Under  the  liberal  provis- 
ions of  the  Kevised  Statutes  and  of  the  Code,  the  court  should 
grant  an  amendment  whenever  justice  can  be  promoted  thereby, 
upon  terms  that  wiU.  be  just  to  the  opposite  party.  Diamond  v. 
WilUamshurgh  Ins  Co.,  4  Daly,  494.  It  is  in  all  cases  proper, 
however,  to  require  from  the  party  asking  the  amendment,  some 
reasonable  excuse  for  the  defect  which  he  seeks  to  correct.  Har- 
rington V.  Blade,  22  Barb.  161. 

An  application  for  leave  to  amend  a  pleading  by  introducing 
matters  of  which  the  applicant,  as  one  of  several  applicants,  had 
knowledge  when  the  original  pleading  was  framed,  must  be 
denied,  if  no  excuse  can  be  shown  for  the  defect.  WMtmars'h  v. 
Camphell,  2  Paige,  67 ;  Tfiorn  v.  Oermand,  4  Johns.  Ch.  363 ; 
Wilberv.  Collier,  Clark's  Ch.  315  (317);  Yermillyea  v.  Odell, 
4  Paige,  121 ;  S.  C,  1  Edw.  Ch.  617.  A  good  and  satisfactory 
excuse  must  be  given,  even  though  the  new  matter  proposed  to 
be  set  up  in  an  answer  should  constitute  a  good  defense.  CocTcs 
V.  Radford,  13  Abb.  207. 

It  will,  of  course,  be  a  suflBlcient  excuse  to  show  that  the  error 
was  caused  by  the  misrepresentations  of  the  adverse  party. 
Britt  V.  Van  Norden,    1  Johns.  Cas.    390 ;   S.  C,  Colem.  &  C. 

Cas.  99. 

Section  3.  Sulbmitting  amendments.  The  court  may,  m  the 
exercise  of  its  discretion,  permit  an  amendment  to  be  made  with- 
out requiring  the  matter  of  the  proposed  amendment  to  be  sub- 
mitted to  the  opposite  party  ;  but  it  has  been  held  that  the  court 
will  not  allow  a  party  to  strike  out  any  portion  of  a  sworn  plead- 
ing, without  the  service  of  a  previous  specification  of  the  pomts 
intended  to  be  omitted.  RenwicTc  v.  Wilson,  6  Johns.  Ch.  81 ; 
Strong  v.  DwigM,  11  Abb.  N.  S.  319-324  ;  VerplanJc  v.  Mercan- 
tUe  Ins.  Co.,  1  Edw.  Ch.  46;  Shields  v.  Barrow,  17  How.  (U.  S.) 
130  111. 

Section  4.  Who  may  oppose.  It  may  be  stated  generally  that 
any  person  who  is  entitled  to  notice  of  an  application  for  leave 
to  amend,  is  entitled  to  appear  and  oppose  the  motion  ;  and  this 
right  is  consequently  confined  to  parties  to  the  action.  The  bail 
have  no  right  to  object  to  an  amendment  of  proceedings  m  the 
action,  even  though  their  rights  may  be  affected  more  or  less  by 
an  amendment  which  prevents  the  reversal  of  a  judgment  on 
error.    Blue  v.  Stout,  3  Cow.  354  ;  Coster  v.  PTicznix,  7  id.  524. 

Section  5.  Denial  of  truth  of  amendment.    Executors  may  be 
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Denial  of  trutli  of  amendment  —  Merits,  etc.  —  Leave  to  amend  not  an  approval,  etc. 

allowed  to  amend  a  complaint  filed  by  their  testator,  although,  it 
embraces  statements  which  may  never  have  been  made  by  him. 
And  an  affidavit  denying  the  truth  of  the  matter  proposed  to  be 
inserted,  forms  no  sufficient  objection  to  the  application  to 
amend.     Coster  v.  Oriswold,  4  Edw.  Ch.  364. 

On  the  other  hand,  an  amendment,  by  way  of  a  supplemental 
answer,  will  not  be  allowed,  if  the  proposed  answer  is  clearly 
shown  to  be  false.  Morel  v.  Garelly,  16  Abb.  269.  But  the  court 
will  not  refuse  leave  to  amend  an  answer  simply  upon  the  sug- 
gestion, although  supported  by  affidavits,  that  the  proposed 
amended  answer  is  false,  unless  it  be  also  plainly  shown  that 
such  answer  would  be  stricken  out  upon  motion.  Hughes  v. 
Heath,  9  Abb.  N.  S.  275. 

Section  6.  Merits  of  amendment.  Upon  an  application  for 
leave  to  amend,  the  court  will  not  inquire  into  the  merits  of  the 
amendment  farther  than  to  see  that  it  is  not  plainly  frivolous. 
Turner  v.  Dexter,  4  Cow.  555. 

Section  7.  Leave  to  amend  not  an  approval  of  amendment.  The 
permission  of  the  court  to  put  in  an  amended  pleading  will  not 
exempt  such  new  pleading  from  the  legal  exceptions  to  which  it 
may  afterward  prove  liable.  Ward  v.  JBarier,  1  E.  D.  Smith,  423. 
Section  8.  The  order.  The  order  should  prescribe  the  proper 
terms  of  an  amendment,  but  terms  cannot  be  implied  from  an 
order  simply  granting  leave  to  amend.  Barstow  v.  Randall,  5 
Hill,  556.  As  a  general  rule,"  the  order  should  specify  the  nature 
of  the  proposed  changes.  Thus,  where  a  new  claim  is  to  be  added, 
the  order  should  state  what  it  is  founded  upon  and  its  amount, 
but  it  need  not  give  the  very  words  which  are  to  be  introduced. 
And  an  order  giving  leave  to  add  parties  should  give  their  names, 
and  state  whether  they  are  to  be  plaintiffs  or  defendants. 


ARTICLE  IX. 

TERMS   01'  AMENDMENT. 

Section  1.  When  no  terms  need  be  imposed.  The  terms  are  in 
the  discretion  of  the  court,  and  an  error  which  cannot  prejudice  the 
adverse  party,  or  even  a  prejudicial  error,  if  corrected  before 
the  adverse  party  has  incurred  any  expense  or  inconvenience  in 
consequence  thereof,  may  be  amended  without  imposing  terms. 
Cayuga  County  Bank  v.  Warden,  6  N.  Y.  (2  Seld.)  19  •  S.  C.  9 
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When  no  termg-need  be  imposed—  Wlien  terms  Will  be  imposed  —  Costs. 


N.  Y.  Leg.  Obs.  355  ;  Yanderpool  v.  Tarbox,  7  id.  150 ;  Yihlard 
T.  Roderick,  51  Barb.  616  ;  Yan  Ness  v.  BusTi,  14  Abb.  33 ;  S.  C, 
22  How.  481 ;  ScTiermerhorn  v.  Wood,  30  id.  316. 

And  where  the  plaintiff  has  been  allowed  to  amend  his  com- 
plaint without  costs,  and  afterward,  on  the  argument,  the  answer 
is  held  bad,  the  defendant  may  withdraw  his  answer  and  serve  a 
new  one  on  the  same  terms.  Hoxie  v.  QusTiman,  7  N.  Y.  Leg. 
Obs.  149. 

Section  2.  When  terms  will  be  imposed.  In  general,  terms  wUl 
be  imposed  upon  granting  leave  to  amend,  in  order  to  indemnify 
the  adverse  party  for  all  the  expense  to  which  he  will  be  put 
thereby.  That  is,  the  party  asking  to  amend  should  be  required 
to  pay  such  fees  or  costs  as  are  fixed  by  statute  for  the  addi- 
tional expense  which  the  amendment  would  render  necessary. 
Rare  v.  White,  3  How.  296  ;  S.  C,  1  Code  R.  70  ;  Union  BanTc 
V.  Mott,  19  How.  267 ;  S.  C,  11  Abb.  42.  The  amendment  should 
not  be  made  at  the  expense  of  the  opposite  party.  lb. 

Section  3.  Costs.  Where  an  amendment  will  make  an  entire 
change  in  the  cause  of  action,  the  applicant  will  be  required  to 
pay  all  of  the  taxable  costs  up  to  the  time  of  amending,  and  also 
costs  for  opposing  the  motion.  Prindle  v.  Aldrich,  13  How.  466 ; 
Troy  &  Boston  R.  R.  v.  Tihhits,  11  id.  168  ;  Downer  v.  Thompson, 
6  Hill,  377 ;  Carrier  v.  Dellay,  3  How.  173. 

And  upon  granting  leave  to  amend  a  complaint  after  trial,  by 
adding  a  new  cause  of  action,  the  defendant  will  be  allowed  a 
trial  fee  and  his  disbursements,  and  also  leave  to  answer  anew. 
Union  BanTc  v.  Mott,  19  How.  267  ;  S.  C,  11  Abb.  42. 

On  permitting  a  plaintiff  to  strike  out  the  name  of  a  defendant 
who  proves  not  to  be  a  proper  party,  the  terms  are  such  as  to 
indemnify  the  remaining  defendants  for  the  expenses  to  which 
they  will  be  subjected  by  the  amendment.  Turner  v.  Hillerline, 
14  How.  231.  See  Billings  v.  Baker,  6  Abb.  213.  And  upon 
granting  such  amendment,  the  plaintiff  wUl  be  required  to  pay 
the  costs  of  the  defendant  whose  name  is  stricken  out,  or  give 
him  satisfactory  security  therefor,  and  to  allow  the  trial  to  stand 
over  if  the  other  defendant  should  desire  it.  Bemis  v.  Bronson, 
1  Code  R.  27.  And  generally,  when  a  plaintiff  is -permitted  to 
amend  or  file  a  supplemental  complaint,  it  should  be  upon 
equitable  terms.  The  plaintiff  should  not  be  permitted  to  do  so 
at  the  expense  of  the  defendants.  And  where  it  becomes  neces- 
sary to  allege  new  facts  and  bring  in  new  parties  after  the  plain- 
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Costs  —  Eelinquishing  verdict  or  report. 

tiff  has  proceeded  to  judgment,  and  has  endeavored  to  sustain  it 
on  appeal,  after  knowledge  that  such  new  parties  were  necessary, 
the  court  will  impose  as  the  terms  of  the  amendment,  the  pay- 
ment of  all  the  costs  accruing  since  the  time  when  the  plaintiff 
was  first  informed  of  the  facts,  which  made  the  bringing  in  of 
other  parties  necessary.  8age  v.  MosTier,  17  How.  367.  And  as 
a  condition  of  an  order  allowing  the  plaintiff  to  amend  his  com- 
plaint for  the  purpose  of  a  new  trial,  he  may  be  required  to  pay 
the  taxable  costs  of  the  defendant,  since  the  answer,  and  all  his 
disbursements,  and  relincLuish  his  right  to  the  costs  of  an 
appeal  already  determined.  McGrane  v.  The  Mayor,  etc.,  of  Neio 
YorTc,  19  How.  144.  And  where  an  action  for  a  trespass  has  been 
brought,  which  is  founded  upon  an  irregularity  in  an  execution, 
leave  to  amend  the  execution  will  be  given  upon  payment  of  the 
costs  of  the  action,  and  of  the  motion.  Porter  v.  Ooodman,  1 
Cow.  413.  The  payment  of  an  extra  allowance,  or  of  any  dis- 
bursements not  allowed  by  law,  should  not  be  required  as  a 
condition  of  allowing  the  amendment.  Troy  &  Boston  R.  H. 
V.  Tibbits,  11  How.  168  ;  Hare  v.  WJiite,  3  How.  296  ;  S.  C,  1 
Code  R.  70.  In  an  action  in  the  nature  of  trover,  where  the 
plaintiff  moves  to  amend  at  the  trial  by  adding  an  allegation  to 
his  complaint,  that  the  property  in  question  was  taken  willfuUy 
and  maliciously,  and  the  defendant  can  make  it  to  appear  that 
he  is  misled  or  surprised,  the  amendment  can  be  allowed  only 
upon  terms  ;  that  is,  that  the  trial  be  postponed,  and  the  party 
asking  the  amendment  pay  the  costs.  Wilde  v.  Hexter,  50  Barb. 
448. 

Section  4.  Relinquishing  verdict  or  report.  The  court  will  not 
allow  an  amendment  of  the  complaint,  by  increasing  the  amount 
of  the  demand,  after  a  verdict  has  been  rendered  for  the  plaintiff, 
for  an  amount  exceeding  the  amount  demanded  by  the  complaint, 
without  imposing  the  conditions  that  the  plaintiff  relinquish  the 
verdict,  pay  the  cost's,  and  that  he  consent  to  a  new  trial.  Corn- 
ing V.  Corning,  g'N.  Y.  (2  Seld.)  97  ;  S.  C,  1  Code  R.  N.  S.  351. 
And  so  after  a  report  of  a  referee  for  a  greater  sum  than  is 
demanded  in  the  complaint,  the  complaint  should  not  be 
amended  by  increasing  the  amount  of  damages  claimed,  except 
upon  the  terms  of  granting  a  new  trial,  and  payment  by  the 
plaintiff  of  the  costs  of  the  trial  already  had,  and  of  the  costs 
of  opposing  the  motion.  Bowman  v.  Earle,  3  Duer,  691.  "Where 
leave  is  given,  after  a  trial  before  a  referee,  to  amend  a  summons 
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and  complaint,  by  adding  a  new  and  distinct  cause  of  action, 
the  order  should  require  the  plaintiff  to  stipulate  to  set  aside  the 
report,  and  vacate  the  order  of  reference,  with  costs  to  abide  the 
event.    Allaben  v.  Wakeman,  10  Abb.  162. 

And  where  judgment  is  given  against  the  plaintiff  on  a 
demurrer,  after  verdict  has  been  rendered  in  his  favor,  he  may- 
have  leave  to  amend  upon  the  condition  of  relinquishing  the 
verdict,  and  paying  all  costs  subsequent  to  the  joining  of  the 
issue.     Fidler  v.  Cooper,  19  Wend.  285. 

But  where  in  an  action  upon  contract  an  amendment  of  the 
complaint  was  asked,  so  as  to  increase  the  demand  to  cover  the 
amount  found  and  reported  by  a  referee  to  be  due  to  the  plain- 
tiff, it  appearing  that  the  defendant  was  not  misled,  and  that 
each  item  had  been  contested,  the  ^plaintiff  was  permitted  to 
amend  his  complaint,  in  respect  of  the  amount  of  his  claim,  and 
also  to  retain  a  verdict  or  judgment  for  an  amount  greater  than 
the  original  demand.  Davis  v.  Smith,  14  How.- 187.  See,  also, 
Audubon  v.  Excelsior  Ins.  Co.,  27  N.  Y.  (13  Smith)  216. 
•  Section  5.  Keijuiring  evidence  to  stand.  Where  leave  is  given 
to  amend  the  pleadings  after  trial,  the  court  cannot,  without  the 
consent  of  the  adverse  party,  direct  the  evidence  taken  upon  the 
first  trial  to  stand  and  be  used  upon  the  new  trial.  Union  Bank 
V.  Mott,  11  Abb.  43  ;  S.  C,  19  How.  267.  Such  a  proceeding 
would  affect  a  substantial  right  of  the  defendant.  lb.  See,  also, 
Bissell  V.  Hamlin,  13  Abb.  22 ;  Bruce  v.  Davenport,  1  Abb.  Ct. 
App.  233 ;  3  Keyes,  472  ;  3  Trans.  App.  82  ;  5  Abb.  N.  S.  185. 

Section  6.  leave  to  plead.  If  leave  be  given  to  amend  any 
pleading  in  matter  of  substance,  the  adverse  party  shall  be 
allowed  an  opportunity  to  answer  the  pleading  so  amended.  2 
E.  S.  424  (442) ;  The  Union  Bank  v.  Mott,  19  How.  267  ;  S.  C, 
11  Abb.  42  (48),  note;  Webb  v.  WilMe,  1  Cai.  153 ;  Holmes  v. 
Lansing,  1  Johns.  Cas.  248  ;  Pease  v.  Morgan,  7  Johns.  468  ; 
Allaben  v.  WaJceman,  10  Abb.  162.  Under  an  order  giving  the 
plaintiff  leave  to  amend  his  complaint,  the  adverse  party  acquires 
no  right  to  answer  the  amended  pleading  unless  such  right  is 
given  by  the  order.    Barstow  v.  Bandall,  5  Hill,  556. 
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AKTICLE  X. 

f 
MODE    OP  AMBNDMEN'T. 

Section  1.  Pleadings.  It  is  the  usiial  and  perhaps  the  better 
practice,  in  making  an  amendment,  to  prepare  an  entirely  new- 
copy  of  the  pleading  as  amended,  but  such  a  course  is  not  abso- 
lutely essential.  Nor  is  it  necessary  that  an  amended  pleading 
should  be  so  designated  on  its  face.  Hurley  v.  Second  Building 
Association,  15  Abb.  206.  It  would,  however,  be  a  convenient 
and  commendable  practice  to  do  so. 

Section  2.  Service  of  amended  pleading.  Whatever  may  be 
the  grounds  or  mode  of  amendment,  a  copy  of  the  amended 
pleading,  and  of  the  order  allowing  it,  must,  in  all  cases,  be 
served  at  once  upon  the  adverse  party.  Akin  v.  Albany  Northern 
R.  R.  Co.,  14  -How.  337;  Allaben  v.  Wakeman,  10  Abb.  162; 
FassettY.  Tallmadge,  15  id.  205  (211).  Such  service  is  neces- 
sary because  it  is  only  from  the  time  of  the  actual  service  of  tlie 
amended  pleading,  that  the  time  of  the  adverse  party  to  answer 
or  amend,  as  the  case  may  require,  will  commence  to  run.  And 
it  is  essential  although  judgment  has  been  had  against  the 
adverse  party  by  default.  People  v.  Woods,  2  Sandf.  662 ;  S.  C, 
2  Code  R.  18.  Where,  after  taking  judgment  by  default  against 
one  of  several  defendants,  the  plaintiff  amends  in  matter  of 
substance,  he  in  effect  opens  the  default,  and  must  serve  his 
amended  pleading  upon  aU  the  parties,  including  the  defaulting 
defendant.  lb. 

An  amendment  of  the  complaint,  where  there  are  two  defend- 
ants, necessarily  affects  both  of  them,  although  they  may  have 
severed  in  their  defenses;  and  both  must  be  served  with  the 
amended  pleading.  Thomas  v.  Allen,  2  Wend.  618  ;  Espino  v. 
Nash,  7  HiU,  167.  An  amended  pleading  of  whatever  nature 
takes  the  place  of  and  supersedes  the  original ;  and  the  same 
rules  are  applicable  to  it  in  regard  to  the  necessity  of  an  answer, 
and  as  to  the  time  within  which  that  answer,  to  be  available, 
must  be  put  in.  And  even  where  the  defendant  did  not  answer 
the  original  complaint,  it  does  not  follow  that  he  may  not  be 
desirous  of  answering  the  complaint  as  amended.  McMurray  v. 
McMurray,  9  Abb.  N.  S.  315  (319) ;  S.  C,  41  How.  41 ;  60  Barb. 
117. 
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Section  3.  Other  papers.  In  regard  to  service,  the  same  gene- 
ral rule  obtains  as  in  the  case  of  serving  other  papers.  A  copy 
of  the  amended  pleadings,  and  of  the  order  authorizing  it,  should 
always  be  served.  And  where  an  attorney  has  appeared  subse- 
quent to  the  service  of  the  original  pleading,  service  on  the  party 
instead  of  on  the  attorney  will  be  irregular.  Code,  §  417 ; 
Mercier  v.  Pearlstone,  7  Abb.  325. 

Section  4.  Amendment  of  judgment,  and  judgment  roll.  An 
amendment  of  a  judgment  record  should  be  made  by  appending 
the  order  of  amendment  to  the  roll,  as  well  as  by  entering  it  in 
the  proper  book,  and  by  referring  in  the  margin  of  the  entry 
of  the  judgment  to  an  amendment  as  made  by  an  order  of  such 
a  date.  The  record  should  not  be  amended  by  an  obliteration  or 
erasure,  even  when  it  leaves  the  passage  legible.  But  the  por- 
tions designed  to  be  changed  or  omitted  can  be  designated  by 
brackets,  underscoring  or  otherwise ;  or,  the  judgment  may  be 
entered  anew  as  amended.  Sluyter  v.  Smith,  2  Bosw.  673.  An 
amendment  by  obliteration  or  erasure  is  not  a  ground  for  vacat- 
ing a  judgment.  lb.     See  ante,  Vol.  3,  730. 

A  judgment  should  not  be  amended  by  inserting  a  further 
direction,  which  is  merely  consequential  upon  the  judgment 
itself;  the  proper  course  is  to  supply  the  omission  by  a  distinct 
order  entered  on  the  judgment  roll.  OlarTc  v.  Ball,  7  Paige, 
382 ;  Bprague  v.  Jones,  9  id.  395.  And,  therefore,  a  separate 
supplemental  order  will  be  made  for  the  purpose  of  amending  a 
judgment  after  it  has  been  entered,  but  before  it  is  enrolled, 
where  the  omission  or  mistake  was  inadvertent,  and  is  clearly 
ascertained.  Lawrence  v.  Cornell,  4  Johns.  Ch.  545.  See  PicaMa 
T.  Everard,  4  How.  113  ;  S.  C,  2  Code  R.  69. 

But  a  mere  clerical  error,  though  in  a  sworn  complaint,  may 
be  amended  by  interlineation.    Ayers  v.  Valentine,  2  Bdw.  Ch. 
451.    And  a  mistake  in  a  mere  matter  of  form,  such  as  the  chris- 
tian name  of  a  person,  may  be  amended  by  inserting  the  name 
in  the  original  decree.    De  Caters  v.  De  CJiaumont,  3  Paige,  178. 
Where,  by  a  mistake  of  the  clerk,  a  judgment  is  docketed  for 
an  amount  diflferent  from  the  true  sum,  the  docket  of  the  judg- 
ment may  be  corrected,  the  proper  course  being  to  file  a  copy 
of  the  order  in  each  of  the  clerk's  offices,  and  make  a  brief  refer- 
ence to  it  in  the  various  dockets.    Hunt  v.  Grant,  19  Wend.  90  ; 
kars  V.  BurnMm,  17  N.  Y.  (3  Smith)  445  ;  S.  C,  2  Bradf.  394. 
A  defendant  will  not  be  allowed  to  amend  the  record  after 
Vol.  IV.— 87 
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judgment  and  verdict  in  his  favor,  so  as  to  include  the  costs  of 
opposing  a  subsec[uent  motion  for  a  new  trial.  Shepard  v.  Hoit, 
6  Hill,  395.  But  if  it  appear  that  the  plaintiff  resides  out  of  the 
State  the  court  will  allow  the  defendant  to  withdraw  the  former 
record,  cancel  the  docket,  and  perfect  a  new  judgment  for  the 
whole  amount  of  his  costs,  in  order  that  he  may  collect  them  by 
action  on  the  judgment.  lb. 

Section  5.  Entry  nunc  pro  tunc.  On  entering  an  order  or 
judgment,  as  of  a  prior  day,  the  real  time  of  its  entry  should 
appear,  as  well  as  the  day  of  its  fictitious  entry  under  the  order 
granting  leave  to  enter  it  nunc  pro  tunc.  Barclay  v.  Brown,  7 
Paige,  245. 

ARTICLE  XI. 

EBFECT  OF  AMEITDMENTS. 

Section  1.  Of  pleadings.  An  amended  pleading  is  a  substitute 
■for  the  original,  and  upon  it  the  issue  is  to  be  tried.  The  original 
is  no  longer  to  be  treated  as  a  pleading  in  the  cause.  Kapp  v. 
BartMn,  1  E.  D.  Smith,  622 ;  Burr  all  v.  Moore,  5  Duer,  654 ; 
Kanouse  v.  Martin,  3  Sandf.  593 ;  S.  C,  8  N.  Y.  Leg.  Obs.  305 ;  3 
Code  R.  124  ;  Seneca  Co.  Bank  v.  Oarlinghouse,  4  How.  174 ; 
Brown  v.  Saratoga  B.  R.  Co.,  18  N.  Y.  (4  Smith)  495.  And  the 
Revised  Statutes  expressly  provide  that  the  adverse  party  shall 
be  allowed  an  opportunity  to%,nswer  the  pleading  so  amended. 
2  R.  S.  424  (442).  Therefore  upon  the  amendment  of  a  complaint 
in  a  material  particular,  the  defendant  has  an  absolute  and  unre- 
stricted right  to  answer  the  amended  complaint  by  interposing 
any  defense  that  he  may  have.  Harriott  v.  Wells,  9  Bosw.  631. 
But  he  cannot  answer  de  noto  unless  the  order  granting  leave  to 
amend  reserves  to  him  the  right  to  do  so.  Barstow  v.  Randall,  5 
Hill,  556.  An  amendment  of  a  pleading  is  prima  facie  an  ack- 
nowledgment of  the  pleader  that  he  was  mistaken,  but  not  that 
he  has  willfully  or  knowingly  made  a  false  statement  in  the  orig- 
inal. Elizabethport  Manufacturing  Co.  v.  Campbell,  13  Abb. 
86. 

Under  an  order  granting  leave  to  amend,  with  a  general  leave 
to  plead,  the  adverse  party  may  put  in.  a  new  answer,  however 
trifling  the  amendment,  and  it  would  be  competent  to  set  up  an 
entirely  new  line  of  defense  {Bosanquet  v.  Mar  sham,  4  Sim.  573), 
and  consequently  the  adverse  party  may  demur  to  the  amended 
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pleading  upon  a  ground  that  was  decided  against  Mm  upon  the 
original  pleading,  and  even  though,  the  pleading  is  amended  in 
a  point  which  has  no  possible  bearing  upon  the  ground  of  de- 
murrer, lb.  ^ 

An  injunction  continues  in  force,  notwithstanding  an  amend- 
ment of  the  complaint,  even  though  the  order  granting  leave  to 
amend  is  silent  on  the  subject  {Selden  v.  Vermilya,  4  Sandf. 
Oh.  573 ;  Furniss  v.  Brown,  8  How.  59),  and  an  amendment  of 
the  pleadings  will  not  exclude  a  deposition  taken  under  the  orig- 
inal pleadings,  where  the  amendment  simply  changes  the  techni- 
cal issue,  without  altering  the  trae  issue  between  the  parties. 
Yirment  v.  ConMin,  1  E.  D.  Smith,  203 ;  Weathersly  v.  Brown, 
106  Mass.  338  ;  Holmes  y.  Boydston,  1  Neb.  346. 

The  plaintiff  cannot,  by  amending  his  complaint,  deprive  the 
defendant  of  the  benefit  of  an  offer  to  allow  judgment.  Kilts 
V.  Seeber,  10  How.  270. 

Section  2.  As  to  parties.  Where  new  parties,  who  ought  to 
have  been  parties  to  the  original  complaint,  are  brought  before 
the  court,  either  by  amendment  or  by  supplemental  complaint, 
such  new  parties  may  avail  themselves  of  any  valid  defense  which 
they  had  under  the  statute  of  limitations,  or  otherwise,  at  the 
time  they  were  actually  made  parties  to  the  suit.  Campbell  v. 
Bowen,  5  Paige,  34.  See  CKbson  v.  Van  Derzee,  14  Abb.  N.  S. 
Ill ;  Berlin  v.  Hall,  48  Barb.  442. 

Section  3.  Of  execution.  Where  an  execution  has  been  lost 
after  a  levy  has  been  made  under  it,  the  court  may  order  a  new 
one,  similar  to  the  original,  to  be  issued,  and  may  direct  the 
sheriff  to  make  upon  it  an  indorsement  like  that  on  the  first  one. 
And  such  new  execution,  and  the  indorsements  thereon,  will  be 
of  the  same  validity  and  effect  for  aU  purposes  as  would  have 
been  the  original  had  it  not  been  lost.  BurUe  v.  Luce,  1  N.  Y. 
(1  Comst )  163.  And  such  new  execution  is  admissible  m  evi- 
dence without  proof  of  the  loss  of  the  original.  lb.  See  White 
^Lowjoy,  3  Johns.  448 ;  JacTcson  v.  Hammond,  1  Cai.  496. 
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ARTICLE  XII. 

DISEEGAKDING   EEI^BS. 

The  Code  declares  that  the  court  shall,  in  every  stage  of  an 
action,  disregard  any  error  or  defect  in  the  pleadings  or  proceed- 
ings which  shall  not  affect  the  substantial  rights  of  the  adverse 
party  (Code,  §  176),  and  therefore  the  court  may  disregard  any 
error  which  cannot  mislead  the  adverse  party,  and  which  does 
not  put  him  to  any  inconvenience  or  compel  him  to  act  differently 
from  what  he  would  have  done  had  no  error  been  committed. 
Thus,  the  omission  to  enter  an  order  upon  a  remittitur  from  the 
eourt  of  appeals,  making  the  judgment  of  that  court  the  judg- 
ment of  the  court  below,  is  a  formal  irregularity,  which  the  court 
below  may  amend,  and  which  on  appeal  from  subsequent  orders 
may  be  disregarded  in  the  court  of  appeals.  Chautauqua  County 
Bank  v.  White,  23  N.  Y.  (9  Smith)  347.  See  Lawrence  v.  Bank 
of  the  Republic,  6  Rob.  497.  And  a  merely  clerical  error,  which 
the  court  would  at  any  time  permit  to  be  amended  nunc  pro  tunc, 
may  be  disregarded.  Van  Alstyne  v.  CooJc,  25  N.  Y.  (11  Smith) 
489. 

ARTICLE  XIIL 

VARIANCES. 

Section  1.  Immaterial  variances.  When  there  is  an  imma- 
terial variance  between  the  plea-dings  and  the  proof,  the  court 
may  direct  the  fact  to  be  found  according  to  the  evidence,  or  may 
order  an  immediate  amendment  without  costs.  Code,  §  170.  And 
a  variance  will  not  be  deemed  material,  unless  it  has  actually 
misled  the  adverse  party  to  his  prejudice  in  maintaining  his 
action  or  defense  upon  the  merits.  Code,  §  169.  The  adverse 
party  must  prove  to  the  satisfaction  of  the  court,  not  only  the 
fact  that  he  has  been  misled,  but  must  also  show  in  what  respect 
he  has  been  misled.  lb.;  Catlin  v.  Ounter,  11  N.  Y.  (1  Kern.) 
368 ;  S.  C,  10  How.  315  ;  ZabrisMe  v.  &nith,  13  N.  Y.  (3  Kern.) 
322 ;  Chapman  v.  Carotin,  3  Bosw.  456.  Thus  where  the  evi- 
dence tends  to  prove  a  usurious  agreement  which  differs  from 
the  one  alleged  in  the  answer  in  several  particulars,  but  not  in 
its  entire  scope  and  meaning,  the  variance  will  be  deemed  imma- 
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terial  if  the  plaintiflf  can  give  no  proof  that  he  was  misled  thereby 
to  his  prejudice.  Oatlin  v.  Ounter,  11  N.  Y.  (1  Kern.)  368  ;  S.  C, 
10  How.  315  ;  Blakely  v.  Jacobson,  9  Bosw.  140  (152) ;  Seaman 
V.  Low,  4  id.  B37  ;  Craig  v.  Ward,  36  Barb.  377 :  Cobb  v.  West, 
4  Duer,  38. 

And  a  variance  between  the  pleadings  and  the  proof  as  to  the 
time  at  which  a  transaction  occurred  is  not  material,  unless  it 
appear  that  the  adverse  party  was  misled  thereby.  Dubois  v. 
Beaver,  25  N.  Y.  (11  Smith)  123;  affirming,  Relyea  v.  Beaver, 
34  Barb.  547  ;  Potter  v.  Thompson,  22  id.  87  ;  Hovey  v.  Ameri- 
can Mutual  Ins.  Co.,  2  Duer,  554 ;  Beach  v.  TooTcer,  10  How. 
297.  So  a  variance  between  the  pleadings  and  proof  as  to  the 
place  at  which  a  transaction  occurred,  may  be  immaterial.  New- 
stadt  V.  Adams,  5  Duer,  43.  See  ante.  Vol.  2,  318.  So  where  a 
complaint  sets  up  an  express  agreement,  but  the  proof  shows  it 
to  be  implied  only,  the  variance  vnll  be  deemed  immaterial. 
Smith  V.  Lippincott,  49  Barb.  398.  And  where  the  complaint, 
in  an  action  on  a  promissory  note,  contained  no  averment  as  to 
the  time  when  it  was  payable,  thus  impliedly  alleging  that  it 
was  payable  generally  and  absolutely,  when  it  was  proved  by 
the  note  itself  that  it  was  payable  at  eight  months,  the  variance 
was  deemed  immaterial  in  the  absence  of  proof  that  the  defend- 
ant was  misled  to  his  prejudice.  Chapman  v.  Carotin,  3  Bosw. 
456.    See,  also,  Trowbridge  v.  Bidier,  4  Duer,  448. 

Where  the  promise  of  a  defendant  is  stated  in  the  complaint  as 
absolute,  but  is  proved  upon  the  trial  to  have  been  conditional, 
if  it  is  also  shown  that,  before  the  commencement  of  the  action, 
the  condition  was  fulfilled,  the  variance  may  be  disregarded. 
Eart  V.  Hudson,  6  Duer,  294.  And  where  the  complaint  alleges 
that  the  defendant  is  the  assignee  of  certain  demised  premises, 
proof  that  he  is  assignee  of  a  part  only  of  said  premises  will  not 
entitle  the  defendant  to  a  nonsuit.  Van  Rensselaer -j .  Jones, 
2  Barb.  643.  And  an  averment  that  the  defendant  had  not 
delivered  certain  stock,  and  proof  that  he  had  tendered  it,  but 
that  the  plaintiflf  had  lawfully  refused  to  receive  it,  for  the  reason 
that  its  value  had  diminished  by  the  defendant's  fraud,  is  a 
variance  that  may  be  disregarded.  Seaman  v.  Low,  4  Bosw.  337. 
An  averment  in  the  complaint  of  a  notice,  and  proof  excusing 
such  notice,  it  appearing  in  the  answer  that  the  defendant  is  not 
misled  thereby  to  his  prejudice,  wiU  be  deemed  a  mere  variance 
and  may  be  disregarded.    Purchase  v.  Mattison,  6  Duer,  587. 
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And  a  variance  between  a  contract  proved  and  the  contract 
alleged,  if  it  does  not  affect  a  substantial  right,  may  be  disre- 
garded by  the  court.  Thus,  a  variance  between  an  averment  of 
a  sale,  and  proof  of  a  contract  to  manufacture  goods  {Union 
India  Rubber  Co.  v.  Tomlinson,  1  E.  D.  Smith,  364) ;  or  between 
an  averment  that  the  defendants  agreed  to  carry  goods  from  A 
to  B,  and  proof  of  an  agreement  to  carry  from  A  to  C,  and  a 
subsequent  promise  to  deliver  at  B  {Richards  v.  Westcott, 
2  Bosw.  589) ;  and  also,  between  an  averment  by  insurers  that 
the  insured  had  removed  a  pump  which  he  was  bound  to  keep 
on  the  premises,  and  proof  that  he  never  had  such  a  pump,  are 
all  immaterial  variances,  and  may  be  disregarded.  McComber  v. 
Granite  Ins.  Co.,  15  N.  Y.  (1  Smith)  495. 

Any  variance  between  the  allegation  and  the  proof  in  respect 
of  the  name  of  the  person  who  performed  a  certain  act ;  or  to 
whom  goods  belonged ;  or  of  an  agreement,  whether  express  or 
implied  ;  or  of  a  release,  whether  positive  or  a  mere  release  by 
estoppel,  may  be  considered  immaterial,  and  be  disregarded. 
Bennett  v.  Judson,  21  N.  Y.  (7  Smith)  238  ;  Rogers  v.  Yerona, 
1  Bosw.  417 ;  Gorum  v.  Carey,  1  Abb.  285 ;  Fort  v.  Gooding,  9 
Barb.  371 ;  Morgan  v.  Mason,  4  E.  D.  Smith,  636  ;  Cornell  v. 
Masten,  35  Barb.  157. 

Where  a  complaint  set  forth  a  cause  of  action  on  a  written 
contract,  which  was  void  because  it  was  executed  on  Sunday, 
and  the  plaintiff  was  allowed  to  prove  on  the  trial,  without  objec- 
tion, a  new  and  valid  contract  between  the  parties  in  respect  to 
the  same  matter,  the  variance  bet'^een  the  pleading  and  the  proof 
was  deemed  immaterial.    Hamilton  v.  Gridley,  54  Barb.  542. 

It  is  too  late  to  object  on  appeal  that  the  original  agreement,  as 
set  out  in  the  complaint,  is  widely  different  from  that  found  by 
the  referee,  where  the  allegations  of  the  complaint  are  not 
unproved  in  their  entire  scope  and  meaning,  and  no  one  has  been 
misled,  and  no  question  of  variance  was  raised  on  the  trial.  lb. ; 
LoMell  V.  Loldell,  36  N.  Y.  (9  Tiff.)  327 ;  S.  C,  33  How;.  347 ;  4 
Abb.  N.  S.  56,  reversing  S.  C.  in  32  How.  1 ;  Patterson  v.  Patter- 
son, 1  Abb.  N.  S.  262  ;  S.  C,  1  Rob.  184. 

Where  an  action  has  been  brought,  and  the  complaint  is  on  a 
quantum  meruit  for  services  rendered,  but  the  proof  shows  a 
specific  contract  fixing  a  price  for  the  services,  the  stipulated 
price  becomes  the  quantum  meruit  in  the  case,  and  it  is  not  a 
question  of  variance,  but  merely  one  as  to  the  mode  of  proof  of 
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the  allegations  of  the  pleading.     Fells  v.  Vestvali,  2  Keyes,  152. 
See  DougMy  v.  O  Bonnell,  "4  Daly,  60. 

A  referee,  nnder  the  provisions  of  the  Code,  may  disregard  an 
immaterial  variance.    Dunnigan  v.  Crummey,  44  Barb.  528. 

Section  2.  Material  variances.  A  variance  will  not  be  deemed 
material  unless  the  party  complaining  proves,  to  the  satisfaction 
of  the  court,  that  he  has  been  misled,  and  the  proof  must  show 
in  what  respect  he  has  been  misled.  Catlin  v.  Ounfer,  10  How. 
315  ;  S.  C,  11  N.  Y.  (1  Kern.)  368. 

The  provisions  of  the  Code  obviously  contemplate  a  case 
where  the  alleged  variance  has  been  discovered,  or  is  developed 
on  the  trial  or  hearing,  at  which  time  the  relief  in  a  case  to  which 
it  is  appropriate  may  at  once  be  given,  and  the  trial  thereafter 
proceed  upon  the  amended  pleadings.  JEgert  v.  WicJcer,  10  How. 
193 ;  OotTieal  v.  Talmadge,  1  E.  D.  Smith,  573  ;  S.  C.  affirmed,  9 
N.  Y.  (5  Seld.)  551 ;  Therasson  v.  Peterson,  22  How.  98.  The 
trial,  however,  may  proceed  without  an  amendment,  either  before 
a  judge  or  a  referee,  and  if  the  plaintiff  have  a  verdict,  he  may  ■ 
move  to  have  the  pleading  amended  to  correspond  to  the  facts 
proved,  provided  the  defendant  has  not  been  misled  thereby. 
Lettman  v.  Ritz,  3  Sandf.  735  ;  Be  Peyster  v.  Wheeler,  1  id.  719  ; 
S.  C,  1  Code  E,.  93  ;  Harmony  v.  Bingliam,  1  Duer,  210  ;  S.  C. 
affirmed,  12  N.  Y.  (2  Kern.)  99  ;  Hart  v.  Hitdson,  6  Duer,  294 ; 
Parsons  v.  Suydam,  3  E.  D.  Smith,  276  ;  Craig  ^.  Ward,  36  Barb. 
377  ;  S.  C.  affirmed,  3  Keyes,  387 ;  2  Trans.  App.  281. 

Where  the  variance  is  of  such  a  nature  that,  in  order  to  con- 
form the  pleadings  to  the  proof,  an  entire  change  must  be  made 
in  the  form  and  nature  of  the  action,  as  from  tort  to  contract,  it 
will  be  material,  and  cannot  be  disregarded.  Ransom  v.  Wetmore, 
39  Barb  104 ;  Walter  v.  Bennett,  16  N.  Y.  (2  Smith)  250  ;  Whit- 
eomb  Y.  Hungerford,  42  Barb.  177;  CJiamboret  v.  Cagney,  10 
Abb  N  S  81  (36) ;  S.  C,  2  Sweeney,  373.  And  where  the  plain- 
tiff, in  his  complaint,  alleges  an  agreement  between  the  defend- 
ant and  a  third  person,  and  an  assignment  of  it  to  himself  but 
the  proof  shows  an  agreement  between  himself  and  the  defend- 
ant, the  variance  wiU  be  deemed  material,  and  the  plaintiff  can- 
not recover  upon  such  proof.  Gurtiss  v.  MarsTiall  8  Bosw.  22. 
A  variance  between  a  cause  of  action  which  is  alleged  m  the 
complaint,  as  for  a  fictitious  purchase  and  sale,  and  a  P^oof  of  a 
conversion  is  material  and  cannot  be  amended.  Sailers  v.  Gemn, 
7  Abb.  193  ;  S.  C,  3  Bosw.  250.     And  a  variance  between  a  com- 
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plaint  wMcli  charges  the  defendants  as  carriers,  and  proof  show- 
ing that  they  are  liable  as  forwarders  only  is  material.    Hemp- 
stead V.  New  York  Central  R.  R.  Co.,  28  Barb.  485 ;  Richards 
V.  Westcott,  2  Bosw.  590.     And  negligence  on  the  part  of  a 
railroad  corporation  in  not  constructing  a  cattle-guard,  cannot 
be  sustained  by  proof  of  a  neglect  to  fence.    Parker  v.  Rensse- 
laer &  Saratoga  R.  R.  Co.,  16  Barb.  315.     So  a  variance  between 
the  complaint  which  alleges  that  the  defendant  was  indebted  for 
money  paid  and  that  he  guaranteed  a  note,  and  the  proof  that 
he  indorsed  such  note  is  material.  Cottrell  v.  ConTclin,  4  Duer,  45. 
And  where  the  defense  relied  on  at  the  trial  differs  in  its  entire 
scope  and  meaning  from  that  set  up  in  the  answer,  the  court 
cannot  treat  the  variance  as  immaterial,  nor  can  it  direct  the 
answer  to  be  amended.     Texier  v.  Oouin,  5  Duer,  389.    Thus, 
where  a  defendant  admits  in  his  answer  the  making,  indorsing, 
etc.,  of  a  note,  but  sets  up  as  a  defense,  that  it  was  without  con- 
sideration, and  that  it  was  transferred  to  the  plaintiff  merely  as 
.  a  collateral  security,  and  had  been  obtained  by  false  representa- 
tions, but  the  proof  introduced  shows  that  the  note  had  been 
paid,  the  variance  is  material  and  cannot  be  amended.  lb.    See, 
also,  ante,  664,  art.  4,  §  3,  6.  (35). 

Section  3.  Failure  of  proof.  Where  a  cause  of  action  or  defense 
is  unproved  not  merely  in  some  particulars,  but  in,  its  entire 
scope  and  meaning,  it  is  not  a  case  of  variance  merely,  but  of 
entire  faUure  of  proof.  Code,  §  171.  Thus,  a  claim  upon  a  note 
actually  made  by  three  defendants,  and  proof  of  a  liability  of 
two  of  them  upon  an  entirely  different  note,  is  such  a  failure 
of  proof.  Lawrence  v.  McCready,  6  Bosw.  329.  And  a  claim 
for  damages  caused  by  turning  water  upon  land,  and  proof  of 
interference  with  the  drainage  of  such  land,  which  prevented  the 
water  naturally  there  from  flowing  off,  is  a  failure  of  proof. 
Pixley  V.  OlarTc,  32  Barb.  268.  But  see  S.  C.  reversed,  35  N  Y 
(8  Tiff.)  520. 

Where  the  defendants  in  their  answer  set  up  a  title  to  the 
premises  in  a  third  person,  and  justify  their  entry  under  a  license 
from  him,  they  cannot  change  their  ground  upon  the  trial  and 
show  title  in  one  of  the  defendants.  Coanv.  Osgood,  15  Barb.  583. 
And  where  the  cause  of  action  alleged  iu  the  complaint  is  on 
contract,  and  the  proof  shows  a  cause  of  action  for  a  tort,  it  is 
not  a  variance  within  the  provision  of  the  Code,  but  a  faUure  of 
proof.    Butler  v.  Livermore,  52  Barb.  570  (578). 
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Failure  of  proof. 

Although,  the  facts  proved  at  the  trial  may  of  themselves  con- 
stitute a  cause  of  action  or  defense,  yet  unless  they  agree  with 
and  sustain  the  pleading,  it  is  a  failure  of  proof.  Oasper  v. 
Adams,  28  Barb.  441. 

The  Code  does  not  permit  a  decree  to  be  founded  upon  the 
proof  vrithout  corresponding  allegation;  and,  therefore,  the 
defendant  cannot  avail  himself  of  any  matter  in  defense  which 
is  not  stated  in  his  answer,  even  though  it  should  appear  in  his 
evidence.  Kelsey  v.  Western.,  2  N.  Y.  (2  Comst.)  500  ;  Richards 
v.  Allen,  3  E.  D.  Smith,  399  (407) ;  Deuel  v.  Spence,  1  Abb.  237. 

A  party  objecting  to  a  variance  between  the  pleadings  and 
the  proof  must  make  his  objection  at  the  trial,  and  unless  he  does 
so  he  cannot  afterward  avail  himself  of  it.  Rosebrooks  v.  Dins- 
more,  5  Abb.  N.  S.  59  ;  S.  C,  36  How.  138  ;  1  Trans.  App.  265  ; 
reversing  S.  C,  4  Rob.  672  ;  Tomlinson  v.  Miller,  7  Abb.  N.  S. 
364  (371) ;  Belknap  v.  Sealey,  14  N.  Y.  (4  Kern.)  143  ;  Manice  v. 
Brady,  15  Abb.  173 ;  Shall  v.  Lathrop,  3  Hill,  238  ;  Driggs  v. 
Bwight,  17  Wend.  71 ;  Lawrence  v.  Baker,  5  id.  301 ;  Bike  v. 
Evans,  15  Johns.  213.  The  objection  comes  too  late  upon  appeal. 
Doyle  V.  Mulren,  7  Abb.  N.  S.  258  (263) ;  S.  C,  1  Sweeney,  517. 
YoL.  IV.— 88 
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When  no  terms  need  be  imposed  on  granting 684 

"  When  terms  will  be  imposed 685 

Should  not  be  made  at  expense  of  adverse  party 685 

Costs  on 685 

Costs  on  changing  entire  cause  of  action 685 

Costs  on  amending  complaint  after  tx'ial 685 

Costs  on  striking  out  name  of  defendant 685 

Costs  on  filing  supplemental  complaint 685 

Costs  on  amending  execution 686 

Payment  of  extra  allowance  not  required  on 686 

Cost  on  amending  complaint 685,  686 

Relinquishing  verdict  or  report 686 

Terms  on  amending  complaint  after  judgment  or  report  by  increasing 

demand 686,  687 

Terms  on  adding  new  cause  of  action  after  trial 687 

Terms  of  amendment  after  demurrer 687 

Requiring  evidence  to  stand 687 

Leave  to  adverse  party  to  plead 687 

Mode  of 688 

Mode  of  amending  pleadings 688 

Service  of  amended  pleadings  necessary    688 

On  whom  amended  pleading  must  be  served 688 

Service  of  other  papers  after 689 

Of  -judgment  and  judgment  roll  (See  Judgment) 689 

Entry  nunc  pro  tunc 690 

Effect  of 690 

Effect  of  amendment  of  pleadings 690 

Amended  pleading  a  substitute  for  the  original 690 

Adverse  party  allowed  to  answer  or  demur  to  amended  pleading 690 

Of  pleading  as  an  acknowledgment  of  error 690 

What  answer  may  be  set  up  to  amended  pleading  690 

Injunction  not  vacated  by  amendment  of  complaint 691 

Does  not  exclude  prior  deposition 691 

Offer  of  judgment  not  affected  by 691 

Defenses  by  parties  brought  in  by 691 

Effect  of  amendment  of  execution 

Disregarding  errors _ 

Errors  not  affecting  substantial  right  disregarded 692 

What  errors  may  be  disregarded    6. 

Immaterial  yariances 

(See  Variances.) 

.      Immaterial  variance  between  pleadings  and  proof  692,  693,  694 

'      When  variance  between  pleadings  and  proof  deemed  material 692,  695 

When  defect  arising  from  variance  cannot  be  cured  by   695,  696 
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Failure  of  proof 696 

What  is  not  a  variance,  but  failure  of  proof 696 

Objection  to  variance  must  be  taken  at  the  trial 696 

ANSWER  (See  Pleadings) : 

To  petition  of  appeal,  how  obtained 356 

Form  and  contents  of  answer  to  petition  of 358 

Amendment  of,  as  of  course 652,  659 

Unconscionable  defenses  may  be  set  up  in  answer  by  amendment. . .   652,  661 

Amendment  after  demurrer  to 653 

Eight  to  answer  cannot  be  taken  away  by  amendment  of  complaint 653 

Ambiguity  in  answer  amendable 660 

Counter-claim  may  be  set  up  after  cause  is  referred 660 

To  supplemental  complaint 660 

Supplemental 660 

Consisting  of  denials  may  be  amended 660 

Extent  of  amendments  to 660 

Substitution  of  denial  for  admissions  in 660 

APPEALS: 

G-ENERAl  PRINCIPLES   RELATING  TO 211-244 

Nature  and  object  of 211-213 

Proceedings,  how  reviewed  prior  to  the  Code 211 

Writs  of  error,  how  far  abolished 211 

Surrogates'  orders  and  decrees  reviewed  by  appeal 212 

Who  may  appeal 213-215 

Any  party  aggrieved  may  appeal 213 

Party  who  has  released  or  assigned  his  interest  cannot  appeal. . .' 213 

Party  must  be  injuriously  affected  by  error  to  maintain  an  appeal 213 

Stranger  to  the  action  cannot  appeal 213 

One  of  several  plaintiffs  or  defendants  may  appeal  alone 214 

Appeal  cannot  be  prosecuted  m  forma  pauperis 214 

Representatives  of  deceased  party  may  appeal 214 

Substitution  of  representatives  of  deceased  party  before 214 

Non-resident  executors  cannot  continue  or  dismiss 214 

Waiver  of  appeal 215-217 

May  be  waived  by  \stipulation  of  parties 215 

May  be  waived  by  enforcement  of  judgment 215 

May  be  waived  by  proceeding  on  an  order 215 

May  be  waived  by  acceptance  of  a  benefit  given  as  an  alternative  to  the 

right  to 215 

Examples  of  acts  deemed  a  waiver  of 215 

Application  of  the  doctrine  of  waiver 216 

Acceptance  of  money  awarded  by  a  decree  does  not  waive  right  to 216 

Payment  of  moneys  as  directed  by  decree  does  not  waive 217 

May  be  waived  by  omission  to  file  return 217 

Time  for  appealing 217-220 

When  an  appeal  may  be  taken .• 217 

May  be  taken  on  filing  of  judgment  roll,  but  not  sooner 217 

Order  must  be  entered  before 217 
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Cannot  be  taken  while  any  question  remains  unsettled 218 

May  be  taken  from  a  justice's  judgment  before  it  is  docketed 218 

When  appeals  must  be  taken,  if  at  all 218 

Within  what  time  an  appeal  to  the  court  of  appeals  must  be  taken 218 

From  an  inferior  to  the  supreme  court  must  be  taken,  when 218 

From  special  to  the  general  term  of  the  same  court 218 

Time  of  appealing  from  justice's  court 218 

When  time  of  appeal  is  unlimited 219 

When  notice  of  entry  of  judgment  is  necessary  to  limit  time  of 219 

Computation  of  time  allowed  for  bringing 219 

Stay  of  proceedings  extends  time  to 219 

Enlargement  of  time  not  allowable 219 

Court  has  no  power  to  extend  time  by  amending  notice 220 

Judgment  will  not  be  set  aside  to  relieve  a  party  from  loss  of  his  remedy 

by 220 

Motion  to  set  aside  judgment  as  irregular  does  not  enlarge  time  to  bring. .   220 
Extension  of  time  to  serve  case,  etc.,  does  not  enlarge  time  of  taking. . . .  220 

Objection  that  appeal  was  not  brought  in  time,  how  taken  or  waived 220 

Notice  of  appeal 220-224 

Office  of  the  notice  of 220 

Form  and  contents  of  notice  of 221 

Amendment  of  notice  of,  when  allowable 222,  393,  675 

What  defects  in  the  notice  may  be  amended 222 

What  defects  in  the  notice  cannot  be  amended .'....  223 

Service  of  notice  of 223 

On  what  parties  the  notice  must  be  served , .   223 

When  notice  should  be  served  on  the  attorney  and  when  on  the  parties . .  .   223 

Sufficiency  of  service  by  mail 223 

Effect  of  irregularity  in  the  service  of  notice  of 224 

Error  in  serving  notice  on  attorney  instead  of  party,  or  vice  versa,  fatal  to,  224 

What  security  required  on  appeal 224-228 

Security  for  costs  and   damages  required  on   appeal  from  one  court  to 

another 224 

Security  may  be  waived  by  written  consent  of  respondent 224 

Security  not  required  on  appeals  by  the  people 224 

Security  not  essential  to  appeal  from  the  special  to  the  general  term 224 

Security  may  be  by  undertaking  on  deposit 225 

Form  of  undertaking  given  on 225 

Notice  of  security  must  be  served  with  notice  of 225 

Justification  of  sureties 226 

Eequisites  of  affidavit  of  sureties  accompanying  undertaking  given  to  stay 

proceedings  on 226 

Respondent  may  except  to  the  sufficiency  of  sureties 226 

Effect  of  failure  to  justify  after  exception 226 

Notice  of  justification  and  its  service 226 

Failure  of  respondent  to  appear,  a  waiver  of  exception 226 

Proceedings  on  rejection  of  surety 227 

When  sureties  have  become  insolvent  court  may  require  a  new  undertaking,  227 
When  failure  to  execute  a  new  undertaking  will  justify  a  dismissal  of  appeal,  227 
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Piling  of  undertaking  required 227 

Remedy  against  defective  undertaking 228 

Disposition  and  custody  of  deposit 228 

Title  of  cause  on  appeal 228 

Title  of  cause  not  changed  on 228 

Papers  should  be  entitled  in  appellate  court 229 

Matters  reTiOTvable  on  appeal 229-233 

Error  in  the  exercise  of  judicial  discretion  not  generally  a  subject  of 229 

Order  denying  a  strict  legal  right  is  appealable 229 

Abuse  of  discretion  reviewable 229 

Errors  in  favor  of  or  suggested  by  appellant  not  reviewable 229 

Part  appealed  from  only,  will  be  reviewable 230 

Objections  which  might  have  been  obviated  if  raised  below  not  considered 

on 230 

Want  of  definiteness  in  objection  taken  may  prevent  review 230 

Pacts  assumed  to  be  true  so  considered  on 231 

Irregularities  in  motion  papers  not  noticed  below  not  considered  on 231 

Objections  which  could  not  have  been  obviated  if  raised  below  may  be 

raised  on 231 

Objections  to  jurisdiction  over  subject-matter  of  action  may  be  raised  on. .  231 

Objections  to  sufficiency  of  complaint 231 

Evidence  cannot  be  received  on 232 

General  term  cannot  find  facts  on 232 

Pacts-assumed  below  cannot  be  questioned  on 232 

Admission  of  omitted  documentary  evidence 232 

When  all  the  evidence  received  below  must  be  considered  on 233 

Matters  argued  and  decided  on  prior  appeal  not  reviewed 233 

Judgment  on  appeal  233-236 

Power  of  the  court  to  affirm,  modify  or  reverse  the  judgment  or  order  ap- 
pealed from 233 

When  the  judgment  may  be  affirmed  in  part  and  reversed  in  part 234 

When  judgment   may  be  af&rmed  on  respondent's  remitting  excess   in 

amount 234 

New  trial,  when  ordered  on  reversal , 235 

Restitution,  when  ordered  on  reversal 235 

Dismissal  of 236-239 

In  what  oases  an  appeal  will  be  dismissed  236 

When  appeal  is  unauthorized 236 

Where  appellant  has  no  right  to  appeal 236 

Where  appeal  was  not  taken  in  time 236 

Where  appeal  is  brought  in  violation  of  a  stipulation 236 

Where  appeal  was  prematurely  taken 236 

Where  the  appellant  failed  to  procure  return  or  serve  a  case 236 

Where  the  appellant  fails  to  furnish  the  necessary  papers 236 

Where  the  legislature  has  divested  the  court  of  jurisdiction 236 

Where  the  controversy  has  been  settled 237 

Where  the  appellant  has  waived  his  right  to  appeal 237 

Where  the  security  required  by  law  has  not  been  given 237 

Appellant  or  respondent  may  move  to  dismiss 237 
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Court  may  dismiss  appeal  on  its  own  motion 237 

Motion  to  dismiss,  where  made 237 

Motion  to  dismiss,  when  and  how  made  238 

Order  dismissing  appeal 238 

Effect  of  dismissal  of 238 

Rules  governing  the  decision  of  appeals 239-242 

Errors  not  prejudicial  to  appellant  disregarded  on 239 

Examples  of  errors  which  will  be  disregarded 239 

Burden  of  showing  that  the  error  could  not  have  prejudiced  appellant 240 

Nominal  injury  will  not  justify  reversal 240 

A  correct  judgment  on  an  incorrect  theory  will  not  generally  be  reversed 

on 240 

Presumptions  on  appeal  in  favor  of  judgment 240    246 

On  default  of  respondent,  appellant  may  have  judgment  on  the  merits 241 

Effect  of  decision  of  appeal  upon  the  cause 242 

Points  submitted  to  appellate  court  presumed  argued  and  decided    242 

"What  points  deemed  conclusively  settled 242 

"When  decision  of  appellate  court  was  based  on  any  erroneous  assumption 

of  facts 242 

Effect  of  appeal  on  judgment  appealed  from 242 

Re-argument,  when  allowed 243 

"When  re-argument  will  be  ordered  as  of  course 243 

"When  re-argument  allowed  as  a  favor 243 

Appeals  eeom  judgments 244^-249 

From  what  judgments  an  appeal  may  be  taken 244 

Final  judgments  only  are  subject  to 244 

Judgments  entered  by  consent 244 

No  appeal  lies  from  judgment  by  default , 244 

An  appeal  lies  from  a  void  judgment 244 

matters  reviewable  on  an  appeal  from  a  judgment 244 

Matters  not  presented  by  the  case  not  considered 244 

Discretionary  matters  reviewable  by  general  term  but  not  by  court  of  ap- 
peals    245 

Questions  as  to  costs  when  a  subject  of  appeal 245 

Clerical  errors  corrected  by  motion  and  not  by  appeal 245 

Irregularities  in  the  form  of  judgments  no  ground  for  reversal 245 

Irregularities  in  the  entry  of  judgment,  when  reviewed  on 246 

Omission  to  specify  relief  in  judgment  may  be  reviewed  on 246 

Intermediate  orders,  when  reviewable 246 

Rules  governing  decision  on  appeal  from  judgments 246 

Error  not  presumed  on 246 

Party  alleging  error  holds  the  affirmative 246 

Pacts  assumed  to  exist  cannot  be  questioned  on 246 

Errors  in  findings  of  fact,  when  a  ground  for  reversal 247 

Errors  which  may  have  injuriously  affected  the  appellant  ii  ground  for 

reversal ' 

Improper  ruling  as  to  evidence,  when  a  ground  for  reversal 239,  248 

Judgment  correct  on  the  merits  may  be  reversed  for  mistrial 248 

Eelief  not  demanded,  not  given  on  appeal 248 
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Exceptions  waived  or  errors  cured  before  judgment  will  not  be  considered 

on  appeal 248 

Appeals  to  the  court  of  appeals 249-293 

From  what  courts  and  terms 249 

Court  of  appeals  can  review  only  questions  passed  upon  by  a  general  term,  249 

Actual  determinations  only  can  be  reviewed  by  court  of  appeals 250 

Judgment  by  stipulation  or  default  cannot  be  reviewed  by 250 

Pinal  determinations  only  reviewable 251 

What  are  and  what  are  not  final  determinations 251 

Orders  sustaining  or  overruling  demurrers  not  appealable 251 

Orders  granting  or  refusing  leave  to  amend  not  subject  to 252 

Judgments  or  order,  in  mandamus  appealable 252 

Orders  relating  to  contempts,  when  appealable 252 

Cause  commenced  in  justices'  court,  when  reviewed  by  court  of  appeals. .  253 
Judgments  entered  after  second  trial  may  be  reviewed  by  court  of  appeals  253 
What  orders  made  before  judgment  may  be  reviewed  by  the  court  of 

appeals 254 

Orders  involving  the  merits,  and  necessarily  aflfecting  the  judgment,  review- 
able   (, 254 

Order  of  reference  in  an  action  for  an  accounting 254 

Order  striliing  out  a  good  defense  reviewable 254 

Orders  denying  motions  to  set  aside  verdicts  not  reviewable 255 

Order  must  be  passed  upon  by  the  general  term  to  be  reviewable  on  appeal 

from  the  judgment 255 

Orders  which  in  effect  determine  the  action,  reviewable 255 

Orders  dismissing  appeal  to  the  general  term 255 

Order  of  interpleader,  when  reviewable 256 

Order  not  determining  the  action  not  appealable 256 

Examples  of  non-appealable  orders 256 

Orders  discontinuing  an  action,  when  appealable 256 

Orders  granting  or  refusing  a  new  trial,  when  appealable 257 

Orders  granting  or  refusing  new  trials,  when  not  appealable 258 

Appeal  Ues  to  court  of  appeals  from  an  order  striking  out  a  pleading 259 

What  orders  made  in  an  action  after  judgment  are  appealable  259 

Final   orders  made  upon   summary   applications    after   judgment,   when 

appealable 259 

Order  vacating  judgment  by  confession,  appealable 260 

Order  in  supplementary  proceedings  directing  third  party  to  pay  a  creditor 

a  fund  held  for  the  debtor  260 

Order  dismissing  an  appeal,  when  not  reviewable 260 

Order  setting  aside  a  judgment 260 

What  orders  made  in  a  special  proceeding  are  appealable 260 

Orders  adjudging  a  party  in  contempt,  when  appealable 260 

Orders  affirming  or  reversing  surrogates'  decrees,  when  appealable 261 

Order  quashing  a  writ  of  certiorari,  not  appealable 261 

Orders  compelling  specific  performance  by  infant  heirs 261 

Orders  decided  on  constitutional  considerations   261 

Constitutionality  of  a  law  cannot  be  raised  for  the  first  time  on  appeal  to 
the  court  of  appeals  262 
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Orders  in  discretion  of  court  below,  not  appealable   262 

Examples  of  non-appealable  discretionary  orders 262 

Orders  involving  questions  of  practice,  not  appealable 263 

Decisions  made  conclusive  by  statute,  not  appealable 263 

Jurisdiction  of  court  of  appeals  over  old  appeals 264 

matters  reviewable  on  appeal  to  court  of  appeals 264 

Intermediate  orders    264 

Questions  not  raised  by  exception  below,  not  reviewable  264 

When  exceptions  are  unnecessary 265 

"When  the  review  is  confined  to  matters  of  law 265 

Questions  of  fact,  when  not  reviewable   265 

Questions  of  fact,  when  open  to  review  in  the  court  of  appeals   266 

What  will  be  reviewed  on  an  appeal  from  a  judgment  entered  on  a  special 

verdict    •. 266 

Questions  of  costs  in  actions  at  law,  not  reviewable 266 

Extra  or  further  allowance  of  costs,  not  a  question  for 267 

Costs  in  equity,  not  considered  on 267 

Order  discontinuing  action  without  costs,  not  appealable 267 

Time  of  taking  appeal  267 

When  within  sixty  days 267 

When  within  two  years 267 

Preliminaries  to  an  appeal 268 

When  a  settlement  of  facts  is  necessary 268 

What  statement  of  facts  is  required  on    268 

Settlement  of  facts,  how  made 268 

Service  and  filing  of  notice  of  appeal  269 

Security  for  costs  in  all  cases  necessary    269 

Form  and  extent  of  the  security  requisite 269 

Time  of  giving  security  for  costs 271 

Stay  of  proceedings  on  judgment  pending  the  appeal 271 

Appeal  not  of  itself  a  stay 271 

Security  necessary  to  stay  execution  on  judgment  for  money 271 

New  undertaking  or  proof  of  insolvency  of  sureties 272 

Stay  on  judgment  requiring  delivery  of  documents 272 

Stay  of  judgment  requiring  the  execution  of  a  conveyance 272 

Stay  on  judgment  directing  sale  or  delivery  of  lands    272 

Security  on  appeals  from  orders  in  special  proceedings,  or  in  actions  after 

judgment    '  "^ 

How  far  security  stays  proceedings  in  the  action  273 

When  the  court  below  may  limit  the  amount  of  security 273 

When  an  appeal  is  perfected ^'* 

Service  of  undertakings  given  on 2/4 

Undertaking  or  notice  of  deposit  must  be  served  with  notice  of  appeal. . .  274 

Approval  and  justification  of  sureties 274 

Where  sureties  fail  to  justify  the  appeal  is  a  nullity 274 

Sum  in  which  sureties  must  justify 274 

Exception  to  sufficiency  of  sureties 274 

Notice  of  justification 7 275 

Piling  of  undertakings  given  on 275 

Vol.  IV.—     90 
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Return  on  appeal  to  the  court  of  appeals 276 

Procuring  return,  the  first  proceeding  on 276 

Of  what  the  return  consists 276 

By  whom  the  return  must  be  procured  and  filed 276 

Effect  of  omission  to  file  the  return 276 

Dismissal  of  appeal  for  want  of  return 276 

Respondent  may  procure  return 277 

Further  return,  when  and  how  obtainable 277 

The  case  or  appeal  hook 278-280 

Case  made  by  appellant 278 

Form  and  contents  of  case  or  appeal  book 278 

Printing  of  case 279 

Service  of  copies  of  case 279 

Dismissal  of  appeal  for-non-service  of  case 279 

Mistakes,  omissions  and  amendments 279 

Striking  out  irrelevant  matter  from  the  appeal  book 279 

Supplying  certificate  of  clerk 280 

When  case  is  so  defective  as  not  to  be  amendable 280 

Notice  of  argument 280 

Either  party  may  bring  on  the  argument  of  the  appeal 280 

Service  and  filing  of  notice  of  argument 280 

Notice  of  argument  of  preferred  causes 280 

Proof  of  service  of  the  notice  of  argument 280 

The  calendar 281 

When  the  causes  may  be  entered  on  the  calendar 281 

Order  of  causes  on  the  calendar 281 

Preferred  causes  and  the  order  of  preference 281 

Exchange  of  causes  on  the  calendar 282 

Striking  cause  from  the  calendar  on  consent 283 

Call  of  calendar 283 

Disposition  of  cause  on  default 283 

Cause,  when  called,  must  be  argued,  submitted  or  passed 283 

Points,  how  prepared  and  served 283 

The  argument  284 

Delivery  of  copies  of  case  to  court  and  clerk ■ 284 

Cause,  how  argued 284 

Submitting  case  on  printed  argument 284 

Papers  submitted  by  clerk  only  on  written  consent 284 

Postponement  of  argument,  when  allowed 285 

The  judgment 285 

What  judgment  may  be  given  by  the  court  of  appeals 285 

Concurrence  of  four  judges  necessary  to  a  decision 285 

Rehearing  ordered  where  court  fail  to  agree 285 

Re-argument,  when  allowed 285 

Motions  for  re-argument,  how  made 286 

Return  of  remittitur  by  court  below,  when  necessary  before  re-argument. .  286 
Judgment,  how  enforced 286 

Kemittitur 286-290 

Where  a  remittitur  is  proper  and  necessary 286 
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Kemittitur  issues  immediately  on  decision 287 

Contents  of  remittitur 287   288 

When  remittitur  will  be  sent  below  after  default  of  appellant .'  287 

Piling  of  remittitur 287 

Court  has  control  of  remittitur  until  filed 287 

On  decision  by  commission  of  appeals 287 

Jurisdiction  of  appellate  court  ceases  on  filing  of  remittitur 288 

Amendment  of  remittitur  after  filing 288 

Proceedings  in  court  below  on  filing  remittitur 288 

Application  to  make  judgment  of  appellate  court  the  judgment  of  the  court 

belovv 288 

Proceedings  on  affirmance  of  order  granting  new  trial 289 

Correcting  and  vacating  remittitur 289 

Dismissal  of  appeal  to  the  court  of  appeals 290-292 

When  appeal  may  be  dismissed  ex  parte  for  want  of  prosecution 290 

When  the  appeal  may  be  dismissed  on  notice  for  irregularities 290 

Examples  of  defects  warranting  dismissal  of  appeal 291 

Dismissal  decides  nothing  as  to  judgment  appealed  from 291 

Restoring  appeal  after  dismissal 292 

Motions  and  orders 292 

Motions,  when  heard 292 

Disposition  of  motion  on  default 292 

Enlarging  tirne  and  staying  proceedings 293 

Orders,  how  revoked 293 

Abatement  by  death  of  party 293 

Appeals  prom  judgments  to  the  general  teem 294^318 

When  an  appeal  will  lie  to  the  general  term  of  same  court 294 

Courts  in  which  an  appeal  may  be  taken  from  a  special  to  a  general  term. .   294 

Judgments  appealed  from  must  be  final , 294 

Will  not  lie  from  judgment  by  default 295 

In  special  proceedings  295 

Matters  reviewable  on  appeal  to  general  term 295 

When  questions  of  law  only  are  reviewable 295 
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Findings  of  fact  always  reviewable  at  general  term 297 
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Stay  of  proceedings  pending  appeal 298-302 

Appeal  to,  general  term  not  of  itself  a  stay 298 

Stay  may  be  obtained  by  order  or  by  giving  security 298 

Stay  upon  security  by  undertaking  or  deposit 298 

Form  and  contents  of  undertaking  given 299 

Renewal  of  undertaking  on  insolvency  of  sureties 299 

When  action  may  be  brought  upon  the  undertaking 301 
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case  . . . '. 303 
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Exceptions  necessary  to  raise  questions  of  law  on  appeal  from  judgment 

on  verdict 303 
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Effect  of  omitting  to  make,  serve  or  file  a  case 307 

Proceedings  to  have  case  declared  abandoned 308 
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The  argument 310 
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Note  of  issue  in  preferred  causes 311 
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Judgment  reversed  when  against  the  weight  of  evidence 314 

Judgment  reversed  when  contrary  to  evidence 314 
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New  trial  must  be  ordered  on  reversal 315 

Be-argument 3ig 

When  re-argument  will  be  ordered  by  the  general  term 315 
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Entry  of  judgment  of  general  term 315 

Where  judgment  of  general  term  should  be  entered  and  enforced 315 

Form  and  contents  of  judgment  of  affirmance 315 

Form  and  contents  of  judgment  of  reversal 316 

Form  of  judgment  of  aflfirmanoe  and  reversal 316 

Abatement  of  appeal 317 

Effect  of  death  of  party  before  judgment  on 317 

Where  a  non-resident  dies  out  of  the  State 317 

Substitution  of  personal  representatives  to  prosecute 317 

Appeals  from  OKnERS  to  the  general  term 318-336 

From  what  orders  an  appeal  lies  to  the  general  term . .  318,  330 

General  provisions  of  the  Code  as  to  appeals  from  orders 318 

Provisions  of  the  statutes  as  to  appeals  in  specified  courts  318 

Distinction  between  appeals  in  the  same,  and  from  inferior  courts 319 

From  orders  granting,  refusing,   continuing  or  modifying   a  provisional 

remedy   172,  319 

Order  denying  motion  to  enter  an  exoneretur,  appealable 320 

Order  allowing  bail  to  surrender  their  principal,  appealable 320 

Order  vacating  order  of  arrest,  appealable  320 

Allowance  of  attachment,  appealable 320 

Order  denying  motion  to  appoint  a  receiver,  appealable 320 

Order  granting  writ  of  supersedeas,  appealable 127 

Order  granting  or  refusing  new  trial,  appealable 320 

Order  sustaining  or  overruling  demurrer,  appealable  320 

Order    denying   motion   for   judgment   on    demurrer    as    frivolous,   not 

appealable 321 

Orders  involving  the  merits  of  the  action,  appealable 321 

Orders  relating  to  practice  or  forms  of  procedure,  not  appealable 322 

Orders  affecting  a  substantial  right,  appealable 322 

Definition  of  a  substantial  right  as  applied  to  appeals  to  the  general  term. .  323 

Order  granting  extra  allowance,  appealable 323 

Order  denying  right  to  exclusive  use  of  a  sum  of  money,  appealable 323 

Order  determining  action,  and  preventing  judgment,  appealable 323 

Orders  made  upon  summary  application  after  judgment 323 

Orders  made  in  special  proceedings,  when  appealable 324- 

Orders  relating  to  highways  and  streets 324 

Orders  relating  to  lands  taken  for  public  use 324 

Order  directing  mandamus  to  issue,  appealable 324 

Order  denying  writ  of  prohibition,  not  appealable 324 

Order  removing  trustee,  appealable 324 

Order  removing  committee  of  lunatic,  not  appealable  324 

Order  confirming  report  of  commissioners  appointed  for  admeasurement  of 

dower,  appealable 324 

What  orders  relating  to  pleadings  are  appealable 325 

Order  striking  out  one  of  several  defenses,  appealable 325 

Order  denying  motion  to  make  pleading  more  definite  and  certain,  not 

appealable    325 

Order  striking  out  answer  as  frivolous,  appealable 325 

Order  denying  motion  to  strike  out  answer  as  frivolous,  not  appealable  . . .  325 
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Order  allowing  amendment,  when  appealable 325 

Orders  relating  to  costs,  when  appealable 326 

Orders  relating  to  contempts,  when  appealable 196,  327 

Orders  changing  parties,  when  appealable 327 

Order  continuing  action,  appealable 327 

Order  of  interpleader,  appealable 327 

Order  making  entire  change  of  parties  on  one  side,  appealable 328 

Order   denying   a  niotion  to   allow  a  new  party  to  be  substituted,  not 

appealable    328 

Order  denying  motion  to  substitute  assignee  as  plaintiff,  not  appealable  .  . .   328 
Order   adding  party    by   amendment  of   summons    and   complaint,   not 

appealable 328 

Order  of  reference,  when  appealable 328 

Order  opening  or  refusing  to  open  a  default,  not  appealable 328 

Order  granting  or  denying  a  motion  to  open  an  inquest,  not  appealable.  . .   329 

Order  denying  leave  to  reply,  not  appealable    329 

Order  imposing  terms  as  a  condition  of  opening  default,  not  appealable.  .  .   329 

Orders  granted  by  default,  when  appealable 329 

Discretionary  orders,  how  far  appealable 329 

Chamber  orders  are  appealable 330 

Ex  parte  orders,  when  appealable 330 

From  Tvliat  order  no  appeal  lies    330 

Orders  to  show  cause  are  not  appealable    330 

Terms  upon  which  an  order  is  granted,  not  reviewable 331 

Orders  relating  to  irregularities,  when  appealable 331 

Preliminaries  to  an  appeal   331,  334 

Entry  of  order,  when  necessary  before  appeal 331 

Requiring  entry  of  order  made  out  of  court 331 

Does  not  operate  as  a  stay  of  proceedings 332 

Court  will  order  stay  on  terms 332 

Security  for  costs  not  required  on  ajipeals  from  orders 332 

Notice  of  appeal,  when  and  how  served   332 

Printing  appeal  papers,  when  required 333 

Service  of  appeal  papers 333 

Note  of  issue,  when  filed ■ 333 

Duty  of  clerk  to  place  cause  on  calendar 333 

The  argument 334 

Notice  of  argument 334 

Papers  on  appeal 334 

Argument,  where  heard      334 

Argument,  when  heard 334 

Rules  governing  decision  of  court  on  appeal 335 

Presumptions  on  appeals  from  orders 335 

Objections  not  involving  the  merits  not  considered  on 335 

Conclusiveness  of  afBidavits 335 

Order  on  decision  of  appeals 336 

What  order  may  be  made  on  decision  of  appeal 336 

Order  on  affirmance 336 

Order  on  reversal 333 
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Appeals  from  the  mayor's  oonRT  to  the  supreme  court 337-341 

When  an  appeal  lies  from  the  mayor's  to  the  supreme  court 337 

From  what  judgments 337 

Orders  made  by  mayor's  court,  not  appealable 337 

Matters  reviewable  on  appeal 337 

Errors  of  the  court  only  can  be  reviewed  on 337 

Errors  of  the  jury  corrected  only  on  motion 337 

Intermediate  orders  reviewable  on  appeal  from  judgment 338 

Security  on  appeal  from  mayor's  courts 338 

Security  for  costs  necessary  to  effect  an  appeal 338 

Same  security  required  as  on  appeal  to  court  of  appeals 338 

Security  necessary  to  obtain  stay  of  proceedings 338 

Papers  on  appeal 333 

The  return,  and  its  contents 338 

Case  incorporated  in  the  return 339 

Papers  required  on 339 

Printing  the  appeal  papers 339 

Service  of  the  appeal  papers  339 

Note  of  issue 339 

The  argument 340 

Must  be  noticed  for  argument  on  the  first  day  of  term 340 

Either  party  may  notice  cause  for  argument 340 

When  argued , 340 

Papers  for  the  court 340 

Mode  of  argument 340 

Entry  and  docketing'  of  judgment 340 

Judgment  of  appellate  court  must  be  docketed  where  the  judgment  roll  is 

filed 340 

Judgment  when  rendered  in  a  county  other  than  where  the  judgment  roll 

is  filed ■ > . .   340 

Appeals  from  the  county  to  the  supreme  court    341-347 

When  an  appeal  lies 341 

From  what  judgments  an  appeal  may  be  taken 341 

Judgment  by  default  not  reviewable 341 

From  what  orders  an  appeal  may  be  taken 341 

Orders  affecting  a  substantial  right,  appealable 341 

Orders  of  county  judge  in  supplementary  proceedings,  appealable 341 

Order  dismissing  an  appeal  from  a  judgment  of  a  justice  court  in  summary 

proceedings,  appealable 341 

Order  denying  new  trial  in  justice's  court,  not  appealable 342 

Order  granting  or  refusing  a  new  trial  in  county  court  appealable 342 

Necessity  of  moving  for  a  new  trial  in  county  court  before  appeahng  from 

a  judgment ^^-^ 

Order  denying  new  trial  reviewable  on  appeal  from  the  judgment 343 

Security  upon  appeal 343 

Same  security  required  as  on  appeals  to  court  of  appeals 343 

Papers  upon  appeal 343 

The  return,  and  of  what  it  consists 343 

Preparation  and  service  of  appeal  papers 344 


720  INDEX. 

APPEALS  FROM  THE  COUNTY  COURT—  Continued.  page. 

Prom  county  court  an  enumerated  motion 344 

Motion  papers  must  be  served  eight  days  before  term 344 

Note  of  issue,  when  filed 344 

The  argument 344 

Motion  noticed  by  either  party  for  first  day  of  term 344 

Where  heard 344 

Appellant  must  furnish  printed  papers  for  the  court 344 

Mode  of  argument 345 

The  judgment  of  the  appellate  court 345 

When  judgment  of  appellate  court  must  be  entered  and  docketed 345 

Porm  and  contents  of  the  judgment 345 

Appellate  court  may  render  a  new  judgment 345 

What  may  be  included  in  a  judgment  of  affirmance 345 

Appeals  from  surrogate's  courts 347-368 

By  what  statutes  regulated 347 

Code  does  not  affect  appeals  from  surrogate's  courts  except  as  to  cost  of  . .  347 

Revised  Statutes  still  regulate  appeals  from  surrogates'  courts 347 

Joining  of  law  and  equity  jurisdiction  has  not  changed  practice  on 347 

To  what  courts  and  tei'ms  the  appeal  lies 347 

Under  former  practice  appeal  was  taken  to  court  of  chancery  or  circuit 

judge 347 

Now  heard  at  general  term  of  supreme  court 348 

When  brought 348 

When  appeal  must  be  brought  within  six  months 348 

When  appeal  must  be  brought  within  three  months 348 

When  appeal  must  be  brought  within  thirty  days 349 

Parties  to  the  appeal 349 

Who  may  appeal  from  a  decision  admitting  or  refusing  to  admit  a  will  to 

probate 349 

Who  may  appeal  from  order  appointing  an  administrator 349 

Who  may  appeal  from  an  order  appointing  a  guardian 350 

Who  should  be  made  respondents 350 

Appeal,  how  taken ; 350 

What  is  deemed  a  sufficient  notice  of  appeal 350 

Notice  of  appeal  usually  served  on  adverse  attorney 351 

Security  on  appeal 351 

Bond  required  by  statute  essential  to 351 

Dismissal  of  appeal  for  failure  to  give  bond 351 

Defect  in  bond  given  may  be  amended 351 

When  bond  must  be  executed  to  the  respondent  and  when  to  the  people. .  352 

Approval  of  bond  by  surrogate 352 

Appeal  perfected  on  filing  notice  and  giving  bond 352 

How  far  appeal  stays  proceedings 354 

Petition  of  appeal  and  proceedings  thereunder 355 

Petition  of  appeal  must  be  filed  within  fifteen  days 355 

Dismissal  of  appeal  for  non-filing  of  petition 355 

Porm  and  contents  of  petition  of  appeal 355 

Petition  should  be  entitled  in  the  supreme  court 356 

Answer  to  petition,  how  obtained 356 
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Entry  of  order  requiring  answer  to  petition 353 

Service  of  petition  of  appeal  and  notice  of  order  to  answer 357 

Proceedings  on  failure  of  adult  respondent  to  answer 357 

Appointment  of  guardian  ad  litem  for  infant  respondent 357 

Order  directing  guardian  to  answer 357 

Compelling  service  of  petition  of  appeal 357 

Form  and  contents  of  answer  to  petition  of  appeal 358 

Answer  to  petition,  how  entitled 358 

Surrogate's  return ^ 3gQ 

What  the  surrogate  should  return 3gO 

Duty  of  appellant  to  procure  return 3g0 

Appellate  court  may  compel  return  by  attachment 360 

Appellate  court  may  order  further  return 360 

Papers  on  appeal 36i 

What  papers  must  be  furnished  on  appeal 361 

Duty  of  appellant  to  furnish  papers  on  appeal 361 

Papers,  how  entitled 361 

Name  of  appellant  should  be  placed  first 362 

Papers  must  be  printed,  folioed  and  numbered 362 

Note  of  issue  must  be  filed 362 

Appeals  from  surrogates'  courts  must  be  placed  on  the  calendar  of  preferred 

causes 362 

From  decision  of  surrogate  a  non-enumerated  motion 362 

Notice  of  argument 362 

The  argument  and  decision  tliereon 362 

Practice  on  the  hearing 362 

Nature  of  the  hearing 363 

Proceedings  on  appeal  from  decision  in  relation  to  vaUdity  of  a  will 363 

Questions  of  fact  and  of  law  usually  reviewed 363 

Eeview  of  decision  of  surrogate  on  an  appKcation  for  letters  of  adminis- 
tration    363 

Judgment  on  appeal  may  be  of  affirmance  or  reversal 363 

Costs,  how  awarded  on  aflSrmance 363 

Costs  on  reversal 364 

Appellate  court  may  modify  decree  of  surrogate 364 

Proceedings  on  decree 364 

Proceedings  on  reversal  of  decision  in  relation  to  the  validity  of  a  will 364 

Proceedings  in  other  cases  of  reversal 365 

Proceedings  on  affirmance 365 

Costs  on  appeal  regulated  by  the  Code 365 

Amount  of  costs  allowed 365 

Dismissal  of  appeal 366 

Dismissal  for  neglect  to  file  or  sever  petition 366 

Dismissal  for  delay  in  procuring  return 566 

Dismissal  for  neglect  to  make  party  in  interest  a  party  to  the  appeal 366 

Proceedings  to  obtain  dismissal 366 

Where  motion  to  dismiss  should  be  made 367 

Appeals  to  the  county  courts  from  justice's  courts 368 

General  principles  relating  to  appeals  from  justice's  courts 368 

Vol.  IV.  — 91 
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Historical  sketch  of  appeals  from  justice's  courts 368-371 

What  an appealis 371 

Kinds  of  appeal 371 

Who  may  appeal 371 

Any  party  aggrieved  may  appeal 372 

Stranger  to  the  action  cannot  appeal , 372 

Legal  representatives  of  deceased  party  may  appeal 873 

Party  sued  under  fictitious  name  may  appeal  under  true  name 373 

Both  plaintiff  and  defendant  may  appeal  from  same  judgment 373 

No  relief  given  to  a  respondent  who  fails  to  bring  a  cross  appeal 373 

Plaintiff  who  has  submitted  to  a  voluntary  nonsuit  cannot 373 

Plaintiff  nonsuited  against  his  will  may  appeal 373 

Party  may  appeal  from  judgment  in  his  favor 373 

Party  must  be  injuriously  affected  by  error  to  maintain 374 

Settlement  of  judgment  bars  right  of  appeal 374 

From  what  judgments  an  appeal  lies 374 

Lies  only  from  judgments  perfected 374 

Lies  from  judgment  of  nonsuit  with  costs 374 

When  appeal  lies  from  nonsuit  without  costs 375 

Judgment  void  for  want  of  jurisdiction  of  subjeet-matter,  may  be  reversed  on,  375 

Void  judgment  procured  by  appellant  will  not  be  reviewed 375 

Appearance  by  defendant  not  necessary  to  give  right  to ■  375 

Judgment,  void  for  want  of  jurisdiction  of  the  person,  may  be  reversed  on,  376 

Nature  of  the  judgment  does  not  affect  the  right  of 376 

Judgment  in  summary  proceedings  appealable 376 

Judgment  in  action  to  enforce  mechanics'  lien,  appealable 376 

Appeal,  the  only  mode  of  reviewing'  justices'  judgments 376 

To  what  court  an  appeal  from  a  justice's  judgmeilt  will  lie 377 

Appeals,  where  more  than  $50  is  claimed 377 

Where  pleadings  of  either  party  demand  judgment  for  more  than  $50 377 

If  judgment  is  on  an  issue  of  law 377 

If  judgment  is  on  an  issue  of  fact '.  378 

New  trial  may  be  avoided  by  the  appellant 378 

No  new  trial  where  claim  or  recovery  is  less  than  $50 378 

No  new  trial  where  no  issue  was  joined 378 

Appeals  where  less  than  $50  is  claimed 378 

When  to  be  brought 379 

When  judgment  was  rendered  on  appearance  of  defendant 379 

When  defendant  was  not  served  with  process 379 

When  not  taken  in  time,  appeal  dismissed 379 

Notice  of  judgment,  when  necessary  to  limit  the  time  to 379 

AffldavitSj  when  not  necessary  on 380 

Where  error  in  fact  is  ground  of  appeal,  aflSdavits  necessary 380 

Affidavits  necessary  to  excuse  default 381 

Notice  of  appeal 381 

Object  of  the  notice 381 

Notice  must  be  in  writing 381 

Verbal  notice  a  nullity 382 

Notice  must  state  the  ground  of  appeal 382 
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Old  practice  before  the  Code 3g2 

When  it  should  require  the  return  of  all  the  evidence 383 

How  grounds  of  error  ought  to  be  stated 385    387 

Examples  of  insuflSoient  statement  of  grounds  of  error '  385 

How  want  of  jurisdiction  must  be  stated 387 

Statement  of  error  where  nonsuit  was  improperly  denied 388 

Where  verdict  was  against  law  and  evidence 388 

Notice  when  new  trial  is  to  be  had  in  county  court 389 

Consequences  of  defective  statement  of  grounds  of  appeal 389 

Practice  in  different  districts  where  notice  is  defective 389 

Decisions  of  the  courts  in  relation  to  defective  statements  in  notice 390 

Objection  to  defective  statement,  how  taken 392 

Statement  of  error  should  give  effect  to  object  of  notice 392 

Power  to  amend  notice  of  appeal 393    394 

Practice  in  case  of  wiUful  omission  to  state  grounds  of  error 393 

liberal  construction  of  statute  advisable 393 

Notice  of  appeal  must  be  annexed  to  return 395 

Defective  or  irregular  service  of  notice 395 

Dismissal  of  appeal  when  notice  served  too  late 395 

Writ  of  prohibition  will  issue  to  prevent  proceedings  on  appeal  not  taken 

in  time 395 

Laches  in  taking  appeal  cannot  be  cured  by  amendment 395 

When  notice  has  been  served  in  due  time  defects  in  other  matters  may  be 

cured  by  amendment 395 

Time  of  serving  notice  of  appeal 398 

When  notice  must  be  served  within  twenty  days  from  actual  rendition  of 

judgment 398 

When  notice  may  be  served  within  twenty  days  after  written  notice  of  the 

judgment 398 

Courts  cannot  dispense  with  hmitations  prescribed  by  statute 398 

Objection  to  delay  in  service  waived  by  admission  of  due  service 398 

Notice  of  appeal  may  be  served  as  soon  as  judgment  is  rendered 399 

Docketing  of  judgment  not  essential  to  right  of 399 

Manner  of  serving  notice  of  appeal 400 

Due  diligence  must  be  shown  where  service  was  on  attorney  or  agent 400 

Service  must  be  absolute  to  be  effectual 401 

Service  on  justice's  clerk  a  service  on  the  justice 401 

Service  on  clerk  of  marine  court 401 

Service  on  clerk  of  appellate  court  in  absence  of  justice 401 

Service  must  be  by  written  or  printed  copy 401 

Service  must  be  on  aU  the  members  of  a  board  of  excise 401 

Payment  of  costs  of  action  and  fee  for  making  return  a  prerequisite  of  a 

valid  appeal  ^^^ 

Justice  not  obliged  to  make  return  before  payment  of  fee 402 

Remedy  against  non-payment  of  fee  by  motion  to  dismiss 402 

Non-payment  of  fee  does  not  invalidate  appeal 402 

Court  may  allow  costs  and  fees  to  be  paid  nunc  pro  tunc 402 

Payment  to  clerk  of  inferior  court  sufficient 402 

New  York  city,  appeals  from  district  and  marine  courts  of 402 
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,      Before  amendment  of  1863,  appeal  valid  without  security 403 

When  new  trial  is  a  legal  right  security  must  be  given  on 403,  405 

Appellate  court  may  allow  undertaking  to  be  given  nunc  fro  tunc 404 

Wliere  security  is  required  and  not  given  appeal  may  be  dismissed 404 

Security  not  necessary  to  a-ppeal  where  new  trial  not  a  right 404 

Security  necessary  to  stay  execution  in  all  cases 404 

Judgment  below  not  extinguished  by  appeal 404 

Stay  not  superseded  before  formal  entry  of  judgment  on 405 

No  undertafa'ng  necessary  where  appeal  is  upon  the  law  only 405 

Undertaking  must  be  approved  by  justice  or  county  judge 406 

Sufficient  undertaking  properly  approved  will  stay  issuing  of  execution. . .  406 
Service  of   certified  copy  of   undertaking  on  officer  will  stay  execution 

when  issued 406 

Certificate  of  justice  should  be  indorsed  upon  copy  undertaking 406 

Certified  copy  of  undertaking  need  not  be  served  on  respondent  or  his 

attorney 406 

Original  undertaking  usually  served  on  clerk  below 406 

When  undertaking  must  be  filed  with  clerk  of  appellate  court 406 

Notice  of  filing  undertaking  with  clerk 406 

No  stay  of  proceedings  on  judgment  until  undertaking  has  been  given ....  407 

Delivery  of  undertaking  after  levy  does  not  discharge  levy 407 

Levy,  after  delivery  of  undertaking,  will  be  set  aside 408 

Appellate  court  may  amend  defective  undertaking 408 

Appellate  court  may  allow  filing  of  further  undertaking 408 

Appellate  court  cannot  order  stay  without  undertaking 408 

OlTer  to  correct  judgment 408-414 

Costs  of  new  trial  avoided  by  offer  to  correct  judgment 408 

Conditions  upon  which  offer  to  correct  judgment  may  be  served 408 

Offer  by  respondent,  when  and  how  made 408 

Acceptance  of  offer  by  appellant 408 

Proceedings  on  acceptance  of  offer 408 

Effect  of  omission  of  offer  to  correct  judgment 409 

Effect  of  non-acceptance  of  offer  by  appellant 409 

Costs  on  acceptance  of  offer 409 

Requisites  to  entitle  party  to  costs  on  appeal 409 

When  respondent  must  make  offer  to  correct  judgment  to  avoid  Uahility 

for  costs , 410 

Notice  of  appeal  must  state  particulars  in  which  judgment  should  have  been 

more  favorable  to  him 411 

Examples  of  insufficient  statement  of  particulars 411 

Examples  of  statements  held  suflicient 412 

Omission  to  state  any  amount  in  notice  excuses  respondent  from  making 

offer  to  correct  judgment '. 412 

Respondent  should  make  offer  when  any  amount  is  stated  in  the  notice. . .  412 

When  appellant  will  be  entitled  to  costs  after  offer 413 

When  the  respondent  will  be  entitled  to  costs  after  offer 413 

Interest  on  judgment  appealed  from  not  considered  in  determining  whether 

a  more  favorable  judgment  has  been  recovered 413 
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Offer  to  correct  judgment  must  be  in  writing 4]^3 

Service  of  offer .,0 

.  Porm  of  offer '   ^-.o 

Appellant  has  five  days  in  which  to  accept  offer 414 

Acceptance  must  be  in  writing,  and  filed  with  justice 414 

Return  on  appeal  (See  Return) 414-455 

General  object  and  features  of  the  return 414 

Common  practice  as  to  returns 415 

Review  cannot  be  had  in  absence  of  original  or  certified  copy  of  return  . .   415 

When  return  must  be  made 415 

What  the  return  must  contain 41g 

Who  must  draw  the  return 421 

Evidence  in  place  of  return 423 

Conclusiveness  of  return , 423 

Porms  of  returns 425 

Greneral  facts  to  be  stated  in  the  return 429 

Making  return  a  ministerial  act 431 

Eemedy  against  defective  return 431 

Compelling  return 43I 

Amended,  or  fiiriher  return 444 

Argument  on  appeal 455 

When  return  may  be  set  aside  and  new  return  ordered 455 

Scope  of  the  argument  when  no  new  trial  is  ordered 456 

At  what  term  of  court  an  appeal  is  argued 456 

Either  party  may  bring  cause  to  argument 456 

Cause  cannot  be  brought  to  argument  pending  a  motion  for  an  amended 

return 457 

Cause  cannot  be  brought  to  argument  on  less  than  eight  days'  notice 457 

Parties  may  waive  right  to  statutory  notice 457 

Cause  regularly  noticed  will  continue  on  calendar  until  disposed  of 457 

New  notice  of  argument  not  necessary 457 

Note  of  issue,  when  served , 457 

Putting  cause  on  the  calendar 457 

Order  of  causes  on  the  calendar , 458 

Perm  rff  note  of  issue 458 

Dismissing  appeal  for  neglect  to  bring  it  to  a  hearing 459 

When  appeal  wiU  be  dismissed  for  neglect  to  argue 459 

Delay  in  bringing  cause  to  argument  may  be  excused 459 

Postponement  of  argument,  when  granted 459 

Order  continuing  cause  on  calendar 459 

Porm  of  notice  of  argument 460 

Hearing  to  be  on  original  papers •. 461 

Copy  of  papers  for  use  of  court  not  required 461 

Hearing  will  be  denied  unless  original  or  certified  copy  of  return  is  filed. .  461 

Counsel  should  procure  a  copy  of  return 461 

Practice  on  the  argument 461 

Argument  upon  the  return 462 

Appellant  has  the  right  to  open  and  close  the  case 462 

E«spondent  entitled  to  present  answer  to  argument  of  appellant 462 
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Importance   of    furnishing  court  and   adverse  party  with  statement  of 

points  - ^^3 

When  oral  argument  important 463 

Failure  to  furnish  court'with  points  or  brief  may  be  deemed  a  waiver 463 

Points  waived  by  counsel  may  be  examined  by  court 464 

Questions  raised  on  argument  on  return 464 

Alleged  error  in  fact  considered  with  questions  arising  on  return 464 

Belief  from  default  In  court  below 464 

Under  former  practice  no  relief  from  default  granted 464 

Party  may  be  relieved  from  default  under  the  Code 464 

Practice  on  seeking  relief  from  default 465 

Default  below  can  be  relieved  against  only  on  appeal 465 

Statements  in  notice  of  appeal  from  judgment  by  default 465 

Proof  excusing  default  and  showing  injustice  of  judgment 465 

AfiBdavits  excusing  default,  how  entitled 465 

Eorm  of  affidavit  excusing  default 466 

Service  of  affidavits  excusing  default 467 

Notice  of  object  of  affidavits 467 

Oral  evidence  in  excuse  of  default 468 

G-ranting  of  relief  from  default  discretionary ; 469 

Excusing  default , 469 

Party  who  has  once  appeared  may  be  excused 469 

Defendant  must  furnish  satisfactory  excuse  for  default 471 

Examples  of  excuses  deemed  satisfactory 471 

When  acts  of  attorney  will  prevent  granting  of  relief 473 

Examples  of  insufficient  excuse  for  default 474 

Justices'  courts  have  no  power  to  open  defaults 476 

Manifest  injustice  must  be  shown  to  entitle  party  to  relief  from  default. . .  477 

Pacts  and  circumstances  showing  injustice  must  be  set  forth 477 

Defendant  must  show  valid  defense  to  the  action 478 

Examples  of  allegations  of  manifest  injustice 478 

Plain tiif  may  introduce  counter  affidavits 479 

When  the  court  will  order  a  new  trial 480 

Preponderance  of  proof  on  motion  for  new  trial 480,  481 

Terms  of  opening  default  discretionary - 481 

Examples  of  terms  imposed  on  relieving  default 482 

Conditions  upon  opening  default  must  be  comphed  with 482 

New  trial  before  justice 482 

New  trial  may  be  ordered  before  the  same  or  other  justice 482 

Proceedings  where  new  trial  is  ordered 482 

Certified  copy  of  order  the  authority  for  proceeding  with  new  trial 483 

Case  heard  and  decided  as  an  original  action 483 

When  trial  is  ordered  for  a  particular  day,  the  trial  must  be  on  that  day. .  483 

Contents  of  order  for  new  trial  before  a  justice 483 

Service  and  filing  of  order  for  new  trial , 484 

Form  of  order  for  new  trial 484 

Error  in  fact 485 

Error  in  fact  a  ground  of  reversal 485 

Distinction  between  error  in  fact  and  error  of  law 485 


INDEX.  727 

APPEALS  TO  THE  COUNTY  COURT-  Coniinmd.  p^ge. 

Examples  of  errors  in  fact aqq 

What  may  be  assigned  as  error  in  fact 486    488 

Error  in  fact  must  be  proven  by  oral  testimony  or  affidavits 487 

Infancy  of  defendant  may  be  shown  by  affidavits 488 

When  judgment  against  infant  defendant  will  be  reversed 488-489 

When  judgment  wiU  be  reversed  for  misconduct  of  jury 488 

Errors  of  law  or  fact  must  be  reached  by  appeal 489 

Assigning  error  in  fact 49O 

Form  of  affidavit  of  error  in  fact 49Q 

Service  of  affidavits  showing  error  in  fact 490 

Notice  of  hearing 492 

Practice  on  the  hearing 49J 

Decision  of  the  court 49] 

Transfer  of  cause  to  supreme  court 491 

Cause  transferred  to  supreme  court,  when  county  judge  is  incapable  of 

acting   491 

Certificate  of  incapacity  must  be  filed  with  clerk 491 

Cause  heard  at  special  term  or  circuit  492 

Cause  heard  in  supreme  court  on  the  original  papers 492 

Decision  of  justice  stands  as  decision  of  county  judge 492 

Ee-argument  of  an  appeal  cause 492 

County  court  has  no  power  to  vacate  its  own  judgment,   and  order  a 

rehearing 492 

Further'  argument  may  be  heard  before  decision 492 

Grounds  for  hearing  further  argument 492 

New  trial  493 

(See  New  Trial.') 

General  considerations 493 

In  what  cases  a  new  trial  may  be  had 495 

Eeturn  must  be  made 496 

What  is  to  be  returned 496 

Preliminaries  to  notice  of  trial 496 

Notice  of  trial -. 497 

Form  of  notice  of  trial    498 

Proof  of  service  of  notice  of  trial 499 

Note  of  issue , 499 

Offer  of  judgment 499 

(See  Offer  of  Judgment) 

In  what  actions 499 

Who  may  make  offer  of  judgment 499 

At  what  time,  and  in  what  oases  the  offer  should  be  made 500 

Form  of,  and  its  service o03 

Notice  of  acceptance  of  offer 504 

Affidavit  of  acceptance  of  offer 505 

Judgment  on  offer 505 

Effect  of  refusing  offer  of  judgment 506. 

What  is  a  more  favorable  judgment 506 

Preparation  for  trial  509 

Subpoenaing  witnesses ■ 510- 
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Service  of  subpoena   511 

Practice  on  the  trial 511 

Amendment  of  pleadings   511 

Motion  by  unsuccessful  party  for  new  trial  on  case  or  exceptions 512 

Amount  of  verdict,  and  its  effect  on  the  costs 512 

Judgment  on  appeal  513 

General  considerations 513 

Judgment  given  according  to  justice 513 

Technical  errors  not  affecting  the  merits  disregarded 513 

Reversal  in  whole  or  in  part  authorized 514 

Where  some  items  of  account  are  established,  and  others  are  not 515 

Where  the  judgment  was  for  too  great  an  amount 515 

Judgment  in  action  for  tort  may  be  affirmed  in  part,  and  reversed  in  part,  517 

Illustrations  of  aflSrmance  in  part  and  reversal  in  part 518 

Correcting  excessive  judgment  without  costs 521 

Consent  to  reduce  judgment ■. 522 

Reversal  as  to  any  or  all  of  the  parties 523 

Judgment  may  be  reversed  as  to  one,  and  afl&rmed  as  to  another  defendant,  523 

Judgment  by  default,  not  favored 523 

Judgment  may  be  reversed  for  errors  not  stated  in  the  notice  of  appeal  . .   526 

Review  of  discretionary  decisions 526 

General  rule  that  discretionary  matters  are  not  reviewable 527 

Abuse  of  discretion  a  ground  of  reversal 528 

Reversal  upon  questions  of  fact 528 

What  are  questions  of  fact ' 528 

When  decision  of  court  below  as  to  questions  of  fact  is  conclusive 529 

When  judgment  of  inferior  court  will  be  reversed  upon  questioijs  of  fact. .  530 

Reversal  for  failure  to  prove  a  cause  of  action   531 

Reversal  where  verdict  is  against  evidence 535 

Reversal  where  the  decision  or  verdict  must  have  been  the  result  of  preju- 
dice, partiality  or  passion 643 

Reversal  of  judgment  founded  on  total  disregard  of  unimpeached  evidence,  544 

Reversal  upon  questions  of  law 547 

Objections  must  have  been  first  taken  below  to  be  available  on 549 

Reversal  for  want  of  evidence 551 

Reversal  for  improper  admission  of  evidence 551 

Improper  admission  of  evidence  not  cured  by  direction  to  disregard  it 552 

Improper  admission  of  evidence  in  the  absence  of  defendant 552 

Exclusion  of  legal  and  competent  evidence  a  ground  for  reversal 552 

Exclusion  of  irrelevant  or  immaterial  evidence  no  ground  for  reversal  ....  553 

Payment  of  judgment  does  not  bar  appeal 553 

Presumptions  or  intendments  by  appellate  court 554 

Reasonable  presumptions  in  favor  of  the  judgment 554 

Intendment  that  verdict  settles  every  question  of  fact  litigated 554 

Party  alleging  error  must  show  it  affirmatively 554 

Jurisdiction  not  presumed 554 

Examples  of  legal  presumptions  in  favor  of  regularity  of  judgment 555 

Restitution 555 

When  judgment  has  been  paid  restitution  ordered  on  reversal 555 
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Order  for  restitution  may  be  made  at  the  hearing 555 

Notice  of  appUcation  for  order  of  restitution 556    557 

When  restitution  must  be  ordered 556 

Money  paid  to  justice  may  be  taxed 556 

Order  of  restitution  must  be  made  by  the  court 556 

Motion  for  restitution  after  the  hearing 557 

Motion  papers 557 

Notice 556,  557 

Demand  for  amount  before  motion 558 

Order  for  restitution ♦. 553 

Enforcement  of  order  by  execution 559 

Order  for  restitution  forms  part  of  the  judgment 561 

Form  of  judgment  after  new  trial 561 

The  judgment  roll 562 

Enforcement  of  the  judgment  by  execution 563 

Costs  on  appeal  to  the  county  court 564 

Appellant's  costs  where  case  is  heard  on  a  return 564 

Appellant  has  an  absolute  right  to  costs  on  reversal 564 

Amount  of  costs  recoverable   564 

Public  officer,  when  an  appellant,  cannot  recover  treble  costs  on 565 

Public  officer,  when  a  respondent,  can  recover  treble  costs  on 565 

Respondent's  costs  when  case  is  heard  on  the  return 565 

On  judgment  of  affirmance,  respondent  entitled  to  costs  as  of  right 565 

Amount  of  respondent's  costs  on  affirmance 565 

When  costs  are  in  discretion  of  the  court 565 

Costs  on  new  trials  in  the  county  court 565 

Taxation  of  costs 566 

Remedy  against  error  in  adjustment  of  costs 567 

Enforcement  of  judgment  (See  Execution) 567 

APPEAL  BOOK : 

Duty  of  appellant  to  make  case  or 278,  302 

Form  and  contents  of 278,  302 

APPEARANCE: 

Date  of,  should  be  stated  in  return 418 

In  obedience  to  void  process,  a  waiver  of  defect 635 

What  defects  are  waived  by 636 

To  protest  against  a  proceeding,  no  waiver 636 

APPROVAL: 

Of  sureties  on  undertaking  of  appeal 274 

Of  undertaking  allowed  by  amendment 274 

ARREST : 

On  execution  issued  out  of  inferior  court  will  not  bar  arrest  on  second  exe- 
cution    3 

On  execution  against  the  person 115,  122 

Mode  of  arrest  on  execution  against  the  person 122 

Effect  of  arrest  on  execution  against  the  person 122 

Discharge  from  arrest  on  execution 123 

Discharge,  how  obtained 123 

Vol.  IY.  — 92 
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When  debtor  will  be  entitled  to  discharge  from 123 

When  plaintilf 's  attorney  may  discharge  defendant  from 124 

Effect  of  stay  of  execution  on  prior  arrest 124 

Of  one  of  several  judgment  debtors 124 

Irregularities  in  mode  of  imprisonment  does  not  entitle  defendant  to  dis- 
charge from 124 

Discharge  from,  where  debtor  is  a  lunatic 124 

Effect  of  discharge  from  arrest  on  execution 124 

In  supplementary  proceedings 130 

When  judgment  debtor  may  be  Arrested  in  supplementary  proceedings . . .   143 

Affidavit  to  obtain  warrant  of , 143 

Who  may  issue  warrant  for  the  arrest  of  a  judgment  debtor 144 

,  Contents  of  warrant  of 145 

Proceedings  on  arrest  of  debtor 145 

ARGUMENT  (See  Appeals) : 

Of  appeals f 284,  310,  311,  334,  340,  344,  362,  455,  461 

Notice  of  argument  in  court  of  appeals 280 

In  the  court  of  appeals 284 

Dehvery  of  copies  of  case 284 

Cause,  how  argued 284 

Submitting  case  on  printed  argument 284 

Postponing  argument 285 

Re-argument 285 

On  appeals  to  the  general  term 310 

Notice  of,  when  and  how  given 310,  334 

Placing  cause  on  calendar 311 

Where  heard 311^  334 

When  heard 334 

Delivery  of  papers  to  court  and  counsel 312,  334 

Hearing  counsel 312 

On  appeal  from  mayors'  courts 340 

How  noticed ;    340 

Where  heard 340 

Papers  for  court 340 

Mode  of 340 

On  appeals  from  county  courts 344 

How  noticed 344 

Where  heard 344 

Papers  for  the  court 34.4 

Mode  of 345 

On  appeals  from  surrogates'  courts 362 

Practice  on  the  hearing 362 

Decision  on  the  argument 363 

On  appeals  to  the  county  courts 455 

General  principles 455 

Hearing,  at  what  term  of  court 456 

Either  party  may  notice  the  cause  for 456 

Length  of  notice  of 457 

Putting  cause  on  the  calendar 457 
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Dismissing  appeal  for  failure  to  bring  on  cause  for 459 

Notice  of \ 400 

Hearing  on  the  original  papers 461 

Practice  on  the 461 

Eelief  from  default  in  the  court  below .' 464 

Excusing  default 469 

Sufficient  excuses 471 

InsuflSoient  excuses 473 

Manifest  injustice  must  be  shown 477 

Terms  of  opening  default 481 

New  trial  before  the  justice 482 

Error  in  fact 485 

Must  be  an  appeal 489 

Form  of  af&davits  and  service 490 

Notice  of  hearing 491 

Practice  on  hearing 491 

Decision  of  the  court 491 

Transfer  of  cause  to  supreme  court 491 

Re-argument  of  appeal  cause 492 

APPEARANCE : 

Admits  regularity  of  summons,  but  not  of  complaint 634 

What  defects  are  waived  by 634,  636 

When  objection  to  want  of  jurisdiction  will  not  be  waived  by 636 

In  obedience  to  void  process  waives  defect 635,  636 

Appearance  to  protest,  no  waiver  of  defect 636 

ASSIGNEE: 

Of  sheriffs'  certificate  of  sale,  when  entitled  to  deed 85,  86 

Of  judgment  debtor,  may  redeem  lands  sold  under  execution 95,  97 

Evidences  of  assignment  in  proceedings  to  redeem 194 

ASSISTANCE,  WRIT  OE: 

Nature  of  the  writ 196 

When  allowed 196 

Obtainable  to  enforce  delivery  of  real  property   196 

Not  employed  in  ejectment .*. 196 

Commonly  employed  in  foreclosure 197 

Grrantee  of  purchaser  entitled  to    197 

Against  whom  obtainable  in  foreclosure 197 

Purchaser  in  foreclosure  may  deprive  himself  of  right  to 198 

Writ,  how  applied  for  and  obtained 198 

Issues  only  by  order  of  the  court 198 

Application  for  order  may  be  made  exparte 198 

Motion  may  be  based  on  affidavit  or  petition 198 

Contents  of  moving  papers 198 

Order  directing  writ  to  issue 198 

Form  and  contents  of  writ 198 

ATTACHMENT  (See  Contempts) : 

When  judgment  may  be  forced  by   175 

Notice  of  motion  for   1'^^ 
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Affidavits  to  obtain 178 

Opposing  application  for 179 

Order  for 181 

Porm  and  contents  of  order  for 181 

Entry  of  order  for 182 

Writ  of 182 

Object  of  writ  of 182 

Form  and  contents  of  writ  of 182 

Where  writ  is  returnable I83 

How  executed 183 

Arrest  or  custody  of  defendant 184 

Bond  for  discharge  of  defendant 184 

Proceedings  on  return  of  writ  of 186 

On  non-appearance  of  defendant  on 186 

Service,  filing  and  answer  of  interrogatories 186 

Decision  on  proofs  presented    189 

Compelling  return  of  execution  by    25,     26 

Priority  of  executions  and  attachments 67 

Requisites  of  an  execution  after  attachment 47 

Issued  against  non-resident  debtor  does  not  bar  supplementary  proceedings,  132 

Compelling  return  by 360,  431 

Return  on  appeal  from  surrogates'  court  compelled  by   360 

Return  on  appeal  from  justice's  court  compelled  by 431 

Notice  to^le  return  before  applying  for • 432 

Application  for  attachment  may  be  ex  parte   433 

Proof  of  failure  to  make  return 433 

May  issue  immediately  or  after  order  to  show  cause   434 

County  court  always  open  for  application  for   435 

When  order  to  show  cause  made  returnable    435 

Service  of  order  to  show  cause   435 

Proof  of  service  of  order 435 

Notice  for 436 

Practice  on  application  for 436,  437 

Order  for 437 

Writ  of 437 

Indorsement  on  writ   438 

Execution  and  return  of   438 

Bond  for  appearance   438 

Proceedings  on  arrest  of  justice 439 

Interrogatories 439,  440 

Forms    440,  443 

Amendment  of 673 

ATTORNEY: 

May  issue  execution  in  courts  of  record 13 

May  issue  execution  on  transcript  of  a  judgment  of  inferior  court  docketed 

in  court  of  common  pleas 13 

Cannot  issue  execution  on  transcript  of  justice's  court   13 

May  limit  effect  of  execution  by  special  instructions  to  sheriff 18 

May  direct  as  to  time  and  manner  of  enforcing  executions 18 
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May  waive  the  time  of  making  return  on  execution 19 

Efifect  of  instructions  by  attorney  to  sheriff 19  ^ 

Cannot  discharge  debtor  from  arrest  under  execution  without  receiving 

amount  of  debt 124 

Contents  of  affidavit  by,  to  obtain  order  for  examination  of  judgment 

debtor I33 

Cannot  become  purchaser  at  sale  under  execution 81 

Notice  of  appeal  from  a  superior  court  must  be  served  on  attorney  of  record,  223 

EflFect  of  erroneous  service  on  party  instead  of 224 

For  appellant  not  allowed  to  draw  return  for  justice 422 

May  make  offer  of  judgment 500    504 

Oflfer  of  judgment  may  be  made  to  plaintiffs 504 

May  make  affidavits  to  be  used  on  motion,  when 574 

When  papers  and  notices  should  be  served  on 617 

Mode  of  serving  papers  on 618 

When  papers  may  be  served  by  mail  on 619 

Service  cannot  be  made  on  non-resident 620 

Mistakes  of  attorneys,  how  far  a  ground  for  relief 646 

BAIL: 

Putting  in  baU,  waives  defects  in  affidavit 634 

Obtaining  time  to  inquire  after,  a  waiver  of  irregularity  in  notice 634 

BAILEE : 

Interest  of  bailee  in  chattels  may  be  sold  under  execution 34 

BANKRUPT: 

Execution  cannot  issue  against,  until  discharge  declared  invalid 9 

Vahdity  of  discharge  of,  not  tried  on  affidavits 9 

Vahdity  of  discharge,  tested  by  action  on  judgment 9 

After  discharge  declared  invalid,  execution  issues  as  of  course 9 

Liability  for  seizing  goods  of 27 

Staying  execution  against 30 

Lien  of  levy  over  proceedings  in  bankruptcy 68 

Property  of,  apphed  by  federal  court  in  satisfaction  of  hen  of  levy 68 

BANK  SHARES: 

Cannot  be  seized  and  sold  under  execution 36 

BELIEP : 

Statements  of,  distinguished  in  affidavits 582 

BILL  OF  EXCEPTIONS: 

Court  of  appeals  will  stay  argument  to  allow  apphcation  for  leave   to 

amend ^''^ 

When  amendment  of,  allowed  after  judgment 675 

BILL  OF  PARTICULARS: 

Amendment  of "' ^ 

BOND: 

Leave  to  issue  execution  to  enforce  judgment  on  official  bonds 9 

Of  indemnity  on  execution,  when  to  be  given 59 

Effect  of  refusal  to  give  bond  of  indemnity 60 

To  obtain  discharge  from  arrest  under  attachment 1S4 
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Sureties  given  on  bond  on  attachment . . . ; 184 

Must  be  returned  with  attachment 185 

On  appeal  from  surrogate's  court 351 

'    Dismissal  of  appeal  for  failure  to  give 352 

To  whom  bond  must  be  executed  on  appeals  from  surrogates'  courts 352 

Contents,  approval  and  indorsement  of 352 

Amendment  of 673 

Who  may  apply  to  amend , 673 

Petition  for  leave  to  amend 673 

Amendment  of  bond  on  appeal 673 

Amendment  of  bond  of  guardian  ad  litem 673 

Effect  of  failure  of  guardian  to  file  in  partition 674 

BRIEFS: 

On  motion 60 

BUILDING-  ASSOCIATIONS : 

Shares  in,  exempt  from  execution 39 

BURDEN  OP  PROOF : 

On  claim  that  property  levied  on  is  exempt 45 

BURYING  GROUNDS: 

Exemption  of,  from  execution  43 

CALENDAR: 

Of  the  court  of  appeals 281 

When  the  cause  may  be  entered  on 281 

Order  of  causes  on 281 

Preferred  causes 281 

Exchange  of  causes 282 

Striking  cause  from 283 

Call  of,  and  disposition  of  cause 283 

Of  the  general  term 311 

Order  of  causes  on 311,  333 

Striking  cause  for  failure  to  serve  appeal  papers 310 

Of  the  county  court 457 

Putting  cause  on 457 

Order  of  causes  on 457,  458 

CANAL  COMMISSIONERS : 

Materials  procured  under  contract  with,  exempt  from  execution 44 

CANCELLATION : 

Of  return  of  execution 27 

CASE: 

Service  of,  how  far  a  notice  of  appeal 221 

On  appeal  to  the  court  of  appeals 278 

By  whom  made 278 

Form  and  contents 278 

On  appeal  from  a  judgment 278 

Printing  of 273 

Service  of  copies  of 273 

Dismissal  of  appeal  for  non-service  of , , 273 
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Mistakes,  omissions  and  amendments 273 

Dismissal  of  appeal  for  defects  in 280 

Delivery  of  copies'  to  court  and  clerk      284 

On  appeal  to  the  general  term 302 

When  necessary 3Q3 

Not  necessary  to  review  matters  on  face  of  judgment  roll 303 

Not  necessary  to  review  referee's  conclusions  of  law 303 

Contents  of 303,  305 

How  made  and  settled .....' 304 

Findings  made  at  time  of  settlement 304 

Lines  must  be  numbered ; 304 

Evidence  taken  by  stenographer  included  in 305 

Parties  may  agree  on  facts  to  be  inserted  in 305 

Contents  on  review  of  referee's  conclusions  of  law , 305 

Contents  on  review  of  trial  before  the  court 305 

Contents  on  review  of  findings  of  fact 306 

On  appeal  from  a  judgment  entered  on  a  verdict 306 

What  should  not  be  included  in 307 

When  deemed  settled 307 

V.       When  filed 307 

Effect  of  omitting  to  make 307 

Effect  of  failure  to  serve  or  file 308 

Application  to  have  case  declared  abandoned 308 

rUing  case  nunc  pro  tunc 308 

Printing 308 

Furnishing  copies  on  argument 309 

Proceedings  on  failure  to  serve 309,  310 

On  appeal  from  the  mayor's  court 339,  340 

Motion  for  new  trial  on,  in  county  court 512 

Amendment  of 674 

Amendment  allowed  on  affidavit  showing  mistake  of  counsel 674 

Eight  of  general  term  to  settle 674 

Amendment  of  case  after  argument '. 674 

Court  of  appeals  will  aUow  amendment  of  clerical  error 674 

CAUSE  OF  ACTION: 

Court  may  allow  entire  change  of,  before  trial 657 

Rule  as  to  setting  up  new  cause  of  action  by  amendment 657,  658 

On  contract  cannot  be  changed  to  tort 658 

Adding  new  cause  of  action  at  the  trial 662,  663 

Change  of,  after  judgment 667 

CERTIFICATE : 

Sheriff's  certificate  of  sale 82 

Duty  of  sheriff  to  execute  to  purchaser 82 

Object  of  certificate  of  sale 82 

Form  and  contents  of  certificate  of  sale 83 

FiUng  and  recording" certificate 83 

Omission  to  file  will  not  prejudice  purchaser 83 

Of  sale  as  evidence 

Of  redemption ^^^ 
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Duty  of  officer  to  execute  to  person  redeeming Ill 

Effect  of  recording  certificate  of  redemption Ill 

As  evidence HI 

Of  service '• ^'■^^ 

Proof  of  service  of  papers  by  sheriff's  certificate 623 

Amendment  of 678 

Sheriff's  certificates  may  be  amended 678 

Amendment  of  certificate  of  sale 678 

Amendment  of  return 678 

CEETIORARI : 

Eeview  by,  when  proper 212 

Appeal  from  order  quashing 261 

CHAMBERS : 

Appeal  from  order  made  at 330 

CHOSE  IN  ACTION: 

Not  Hable  to  levy  and  sale  under  execution 36 

When  reached  by  supplementary  proceedings 168 

CLERK: 

Service  of  papers  on  clerk  for  party  or  attorney 618 

COMMISSIONER: 

Afadavits  may  be  taken  before 577 

Oifioe  of  commissioner  of  deeds  abolished , 577 

COMMISSIONS: 

Power  of  the  court  to  amend 675 

COMMITMENT : 

Contents  of  process  of 193 

COMMON  PLEAS: 

Appeals  to  court  of 377 

COMPLAINT  (See  Pleadings;  Amendmenf)  : 

Inconsistent  amendments  not  allowed 653 

Amendment  rendering  complaint  defective  not  allowed 653 

Not  stating  facts  sufficient  to  constitute  cause  of  action  not  amendable  .  . .  654 

Amendment  adding  new  count  on  same  cause  of  action 654. 

Amendment  of  verification  of 654 

Entire  change  of  parties  to  complaint  not  allowed 655 

Variance  between  summons  and 655 

Changing  entire  cause  of  action  by  amendment 657,  667 

Amending  demand  for  relief 658 

Amendment  of,  at  trial 661-664 

Amendment  of,  after  trial  upon  the  facts 666 

Amendment  of,  after  judgment 666-669 

Amendment  of,  on  appeal 667 

COMPUTATION: 

Of  time  in  which  an  act  is  to  be  done 621 

CONCLUSIVENESS: 

Of  affidavits  on  appeal  from  orders 335 

Of  justice's  return 423-425 
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•     Orders  on G08 

Imposing  of  conditions  on  granting  orders  discretionary 608 

Order  granted  on  payment  of  cost  conditional 6U9 

Time  of  complying  with  conditions 609 

Mode  of  compliance 609 

Form  of  order  on 609 

CONDITIONAL  SALE: 

Goods  purchased  at,  not  liable  to  levy  and  sale 36 

When  interest  of  pm:chaser  at,  may  be  reached  by  execution 35 

CONFESSION,  JUDGMENT  BY: 

Execution  on 17 

Time  in  which  to  set  aside 633 

When  amendment  of  statement  in,  will  be  denied 646,  670 

CONSENT : 

Of  debtor  not  essential  to  validity  of  levy 52 

Judgment  entered  on,  when  not  appealable 244-250 

To  reduce  the  amount  of  judgment 522 

Orders  on 573 

When  consent  to  entry  of  an  order  advisable 602 

CONSTITUTIONAL  LAW: 

Questions  of,  cannot  be  raised  for  the  first  time  in  the  court  of  appeals. . .   262 
When  court  of  appeals  may  decide  as  to  constitutionality  of  a  law  . .  261,  262 

CONSTRUCTION : 

Of  statutes  relating  to  exempticm 44 

Of  rules  of  court 628 

CONSTRUCTIVE  LEVY: 

When  levy  under  one  execution  renders  levy  under  others  unnecessary  . .     53 

CONSUL: 

May  take  foreign  affidavits 579 

CONTEMPT : 

Nature  of  proceedings  Iby  process  for 175 

Jurisdiction  of  court  to  punish  for 175 

Proceeding  to  enforce  judgment  by  process  of,  not  a  special  proceeding . .  175 

When  final  judgment  may  be  enforced  by  process  of 175 

Judgment  must  be  one  not  enforceable  by  execution 175 

Certified  copy  of  judgment  must  be  personally  served 176 

Service  of  transcript  not  equivalent  to  service  of  judgment 176 

Must  be  refusal  to  comply  with  terms  of  judgment  to  constitute 177 

What  constitutes  refusal  to  comply  with  judgment 177 

Enforcement  of  orders  by  process  of 610 

Orders  in  supplementary  proceedings,  when  enforced  by  process  of. .  163 

What  acts  are  deemed  contempts 163 

Disobedience  of  order  of  judge  or  referee  punishable  as  for 163 

Refusal  of  third  party  to  appear  and  be  examined  in  supplementary  pro- 
ceedings may  be  punished  as 163 

Refusal  of  third  party  to  dehver  goods  of  judgment  debtor  may  be  punished 

as  for 163 

Vol.  IV.  — 93 
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Oral  order  of  referee  requiring  witness  to  answer  may  be  enforced  by  pro- 
cess for     l""^ 

Violation  of  injunction  order  punished  as  a 163 

Requisites  of  service  of  order  to  authorize  proceedings  for 163 

Who  may  punish  for,  in  supplementary  proceedings 164 

Compelling  return  of  execution  by  process  of 25 

Compelling  return  on  appeal  by  process  of 360,  431 

Surrogate  may  be  compelled  to  make  return  on  appeal  by  process  of 360 

Justice's  return,  when  compelled  by  process  of 431 

Application  for  order  to  proceed  against  party  for 177 

Application,  when  made 177 

Application,  where  made 164,  177 

Notice  of  application  for  attachment 178 

Form  and  contents  of  affidavits  on  which  to  apply  for  attachment. . .   165,-  178 

434 

Court  may  issue  attachment  or  order  to  show  cause 178,  434 

Party  may  oppose  application  for  attachment 179 

Proceedings  on  conflicting  affidavits 179 

Order  to  show  cause  why  party  should  not  be  punished  for 180 

Order  to  show  cause,  how  obtained , 180 

Form  and  contents  of  order  to  show  cause 180,  434 

Service  of  order  and  affidavits 180 

Cause,  how  shown 181 

Proceedings  on  failure  to  show  cause 181 

Order  for  attachment 181,  437 

Application  for  attachment  may  be  ex  parte,  or  on  notice 181,  436 

Notice  of  application  for  attachment  usually  required 181 

Form  of  motion  papers  and  order  for  attachment 181 

Entry  of  order  allowing  attachment 182 

The  writ  of  attachment 182 

Object  of  the  writ  of  attachment 182 

Form  and  contents  of  the  writ 182,  437 

Indorsement  of  the  writ 183 

Where  the  attachment  is  returnable 183 

Writ,  how  executed 183 

Custody  of  defendant 184 

Discharge  of  defendant  on  bond 184,  438 

Requisites  of  defendant's  bond  to  appear 184 

Liability  of  sheriff  on  releasing  defendant  on  irregular  bond 184 

Penalty  of  the  bond  of  defendant 184 

Bond  must  be  returned  with  the  attachment 185  " 

Proceedings  on  the  return  of  the  attachment 186,  439 

Non-appearance  of  defendant  on  return  of  attachment    186 

Appearance  after  return  day,  when  regular 186 

Order  directing  prosecution  of  the  bond 186 

Interrogatories  where  defendant  appears  and  denies  the  contempt.  . .   186,  439 

Service,  filing  and  answer  of  interrogatories 186 

When  interrogatories  are  not  necessary 187 

Proceedings  on  refusal  to  answer  interrogatories 187 
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Subject-matter  of  the  interrogatories 187 

Defendant  may  demur  or  except  to  interrogatories 187 

Amendment  of  interrogatories ' 188 

Decision  as  to  alleged  contempt 189 

Reference  to  examine  party  and  report  as  to 190 

Reference,  when  ordered 190 

Examination,  how  conducted 191 

Evidence  admissible  on  the  examination 191 

Report  of  referee  as  to  proofs  of 191 

Decision  on  the  report 191 

Punishment  of  party  adjudged  to  be  in  contempt 191 

Nature  and  extent  of  the  punishment  for 191 

Amount  of  fine  imposed 191 

Punishment  where  contempt  consists  in  refusal  to  do  a  specified  act 192 

When  party  will  be  punished  as  for  a  criminal 192 

Punishment  for  contempt  in  supplementary  proceedings 149,  163,  165 

Order  on  conviction  of  contempt 192,  442 

Form  and  contents  of  process  of  commitment 193,  443 

Writ  of  sequestration  may  issue  after  commitment 194 

Discharge  from  imprisonment 194 

Discharge  from  imprisonment  in  supplementary  proceedings 165 

Where  party  committed  denies  the  offense 195 

Where  defendant  is  committed  for  non-payment  of  money 195 

Discharge  on  motion  for  irregularity  in  process 195 

Discretion  of  court  in  relation  to  terms 195 

Appeals 196 

Order  adjudging  party  in  contempt,  when  appealable 196,  252,  260,  327 

Practice  and  costs  on  appeal  from  orders  relating  to 196 

CONVERSION: 

Married  woman  cannot  be  arrested  for  costs  in  action  for 118 

CONTBTANCE  (See  Deed;  Execution)  : 

By  sheriff  of  real  estate  sold  under  execution 84 

May  be  compelled  by  mandamus 84 

By  whom  executed 85 

By  deputy  in  the  name  of  the  sheriff 85 

To  whom  executed 85 

To  assignee  of  certificate  of  sale 86 

To  third  party  with  consent  of  creditor  is  valid 86 

Compelling  purchaser  to  take 86 

Form  and  contents 86 

Alteration  and  correction  of 87 

To  what  time  the  deed  relates 88 

Effect  of 88 

Setting  aside 89 

Appointing  referee  to  execute 203 

CORPORATIONS: 

Execution  against 205 

Proceedings  on  return  of  execution  unsatisfied 134  205 
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Cannot  be  attached  for  contempt 206 

Sequestration  of  property  of 202,  205 

Obedience  to  judgment,  how  compelled 206 

Direction  to  corporation  deemed  a  direction  to  its  officers 206 

Judgments  against,  not  enforced  by  supplementary  proceedings 134 

Examination  of,  in  supplementary  proceedings 158 

COSTS : 

In  supplementary  proceedings 174 

To  whom  allowed 174 

Amount  allowed 174 

Application  for 174 

Order  for  payment  of 174 

Precept  for  (See  Precept  for  Costs) 208 

In  what  cases  issued 208 

At  what  time  issued 209 

Proceedings  to  obtain  precept 209 

Form  and  contents  of  precept 210 

Security  for,  on  appeal  (See  Appeal) 224 

On  appeal  to  court  of  appeals 269 

No  security  required  on  appeal  to  general  term 302,  332 

On  appeal  from  surrogate's  courts 351 

Payment  of  costs  in  justice's  court  before  appeal 402 

Dismissal  of  appeal  for  non-payment  of 402 

What  is  not  deemed  a  payment  of 402 

On  appeal  to  county  court 564 

Appellant's  costs  when  case  heard  on  return 564 

Respondent's  costs  when  case  heard  on  return 565 

When  in  the  discretion  of  the  court 565 

On  new  trials  in  the  county  court 565 

Taxation  of 565 

Correction  of  errors  in  the  adjustment 567 

When  cause  is  certified  into  the  supreme  court 567 

Of  motion,  should  be  demanded  in  the  notice 596 

Amount  of,  should  be  stated  in  orders 606 

Payment  of,  under  conditional  order 609 

Time  of  complying  with  orders  granted  on  payment  of 609 

Setting  aside  judgment  for  improper  insertion  of  costs  in 631 

Of  motion  to  set  aside  proceeding  for  irregularity 640 

Of  amendment 685 

On  making  entire  change  of  cause  of  action 685 

On  granting  leave  to  amend  after  trial 685 

On  permitting  plaintiff  to  strike  out  a  defendant 685 

On  filing  supplementary  complaint 685 

On  amending  execution 686 

On  amending  complaint  in  action  of  trover 686 

KcTiew  of  decisions  as  to 266 

Adjustment  and  taxation  of,  not  reviewed  in  court  of  appeals 266 

Review  of  adjustment  of,  at  special  term 327 

Review  of  orders  as  to  extra  allowance 267,  326 
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When  orders  relating  to,  are  appealable 326 

No  appeal  from  order  allowing  costs  on  motion 326 

COUNTER-CLAIM: 

Amendment,  setting  up  counter-claim,  when  allowed 660 

COUNTERMAND : 

Of  notice  not  allowed  without  payment  of  costs 597 

Adverse  party  may  take  a  dismissal  of  motion,  after  countermand  of  notice,  597 

COUNTY  COURT : 

Appeals  from 341 

Appeals  to 368 

COUNTY  JUDGE : 

Power  of,  to  punish  for  contempt 164 

COURT  OP  APPEALS : 

Appeals  to 249 

May  amend  matters  brought  before  it  for  review 644 

May  correct  clerical  error  in  case 674 

CREDITOR  (See  Redemption) : 

Right  of  creditor  to  redeem 98,  100 

Evidences  of  judgment  creditor's  right  to  redeem 101 

Evidences  of  right  of  creditor  by  mortgage 103 

Effect  of  redemption  by ■. 112 

CREDITOR'S  BILL: 

Interest  of  debtor  under  executory  contract  reached  by 37 

Supplementary  proceedings  a  substitute  for 128 

CROPS: 

Growing  crops  may  be  taken  and  sold  under  execution 33 

CURTESY: 

When  estate  of  tenant  by,  will  pass  to  a  receiver 168 

DAMAGES  (See  Demand  for  Relief) : 

■Enlarging  demand  for,  by  amendment 662 

DEATH: 

Of  judgment  debtor  delays  issuing  of  execution  for  one  year 7 

Of  judgment  creditor  does  not  delay  execution    8 

Proceedings  to  enforce  judgment  after  death  of  debtor 11 

Of  sheriff,  does  not  affect  priority  of  executions    66 

Of  party  to  appeal 293,  317 

Effect  of  death  of  debtor,  in  supplementary  proceedings 160 

DECREES: 

Enforcement  of 1 

DEED  (See  Execution) : 

Of  real  estate  sold  under  execution 84 

When  a  conveyance  to  the  purchaser  is  a  matter  of  right 84 

Sheriff  may  be  compelled  by  mandamus  to  execute 84 

By  whom  the  deed  must  be  executed 85 

May  be  executed  by  deputy  in  the  name  of  the  sheriff 85 

To  whom  the  deed  must  be  executed 85 
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When  assignee  of  oertifloate  of  sale  entitled  to 86 

To  third  person,  with  consent  of  creditor,  valid 86 

Purchaser  may  be  compelled  to  accept 86 

Form  and  contents  of 86 

Must  identify  the  premises 86 

Need  not  recite  the  judgment  or  execution 87 

Variance  between  deed  and  certificate  of  sale 87 

Alteration  and  correction  of,  by  action 87 

To  what  time  deed  relates 88 

Effect  of  deed  as  a  conveyance  of  title 88 

Effect  of  deed  on  lease  of  premises  conveyed 88 

Eight  to  maintain  action  for  injuries  to  freehold 88 

Effect  of  void  deed 89,  112 

Setting  aside  deed 89 

When  a  nulhty 631 

Amendment  of  sheriff's  deeds    ' 678 

DEFAULT : 

Effect  of  default  of  judgment  creditor  in  examination  of  debtor 149 

Proceedings  on  failure  of  respondent  to  appear  on  argument  of  appeal ....  241 

No  appeal  lies  from  judgment  by 244,  250,  295 

Orders  relating  to  defaults,  not  appealable 328 

Relief  from,  on  appeal  to  county  court 464 

Affidavits  excusing  defaults 565 

Excusing 469 

What  wiil  be  deemed  sufficient  excuse  of 471 

What  has  been  deemed  insufficient  excuse  for 473 

Manifest  injustice  must  be  shown  to  entitle  defendant  to  relief  from 477 

Terms  of  opening 481 

Judgment  by 523 

On  motion 607 

On  default  of  moving  party    607 

On  default  of  opposing  party 608 

Relief  from    , 608 

DEFENSE : 

Unconscionable  defenses  may  be  set  up  by  amendment 652,  661 

Allowable  after  demurrer  to  part  of  answer 653 

Changing  defense  by  amendment 657 

Entire  nature  of,  cannot  be  changed  by  amendment 658 

New  defenses  at  the  trial 662,  663 

DEFINITIONS : 

Of  order 572 

Of  affidavit 574 

Of  petition 583 

Of  execution 1 

Of  writ  of  assistance  196 

Of  appeal 211 

DELAY : 

In  objecting  to  an  irregularity  must  be  excused  before  applying  for  relief. .  632 
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Ignorance  of  practice  will  not  excuse 633 

A  ground  for  denying  motion  to  amend  646 

Application  to  amend  summons  not  barred  by    650 

Effect  of,  on  application  to  amend  judgment 668 

DEMAND  OF  RELIEF: 

May  be  amended  as  of  course  before  trial  658 

Prayer  for  injunction  added  to  claim  for  damages  by  amendment 658 

Changing  demand  for  injunction  to  demand  for  damages 659 

DEMURRER: 

Order  sustaining  or  overruling,  not  appealable  to  court  of  appeals 251 

Appeal  lies  to  general  term  from  order  sustaining  or  overruling 320 

Pleading  over  after  decision  of 664 

When  appeal  lies  from  decision  on,  as  from  a  judgment 321 

Separating  causes  of  action  after  demurrer  for  misjoinder 664 

Amendment  when  demurrer  extends  to  part  of  answer 653,  665 

Amendment  after,  discretionary 665 

DENIALS : 

Answer  consisting  of,  may  be  amended  as  of  course 660 

May  be  substituted  for  admissions  on  terms 660 

DEPOSIT: 

Security  on  appeal  may  be  given  by 225,  298 

Notice  of 225 

Disposition  and  custody  of 228 

Loss  of  deposit  pending  appeal - 228 

DEPOSITION: 

Of  person  refusing  to  make  affidavit 591 

DEPUTY: 

Judgment  creditor  may  select  deputy  to  make  levy 19 

When  sheriff  will  not  be  hable  for  acts  of ■ 19 

DEVISEES: 

Redemption  by  devisees  of  judgment  debtor 97 

When  devisee  may  redeem 

Execution  against 

DISCHARGE: 

In  bankruptcy,  prevents  issuing  of  execution 

Effect  of,  in  supplementary  proceeding 153 

Effect  of  levy  after  discharge  in  bankruptcy 27 

From  arrest  on  execution 

How  obtained . 

Where  debtor  is  a  lunatic  

Effect  of 184   194 

Prom  arrest  on  attachment ' 

DISCONTINUANCE: 

Of  proceedings  supplementary  to  execution   ^^^ 

Appeal  from  order  of 
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When  assignee  of  certificate  of  sale  entitled  to 86 

To  third  person,  with  consent  of  creditor,  valid 86 

Purchaser  may  be  compelled  to  accept 86 

Form  and  contents  of 86 

Must  identify  the  premises 86 

Need  not  recite  the  judgment  or  execution 87 

Variance  between  deed  and  certificate  of  sale 87 

Alteration  and  correction  of,  by  action 87 

To  what  time  deed  relates 88 

Efifect  of  deed  as  a  conveyance  of  title 88 

Effect  of  deed  on  lease  of  premises  conveyed 88 

Eight  to  maintain  action  for  injuries  to  freehold 88 

Effect  of  void  deed 89,  112 

Setting  aside  deed 89 

When  a  nulhty 631 

Amendment  of  sheriff's  deeds   678 

DEFAULT : 

Effect  of  default  of  judgment  creditor  in  examination  of  debtor 149 

Proceedings  on  failure  of  respondent  to  appear  on  argument  of  appeal. . . .  241 

No  appeal  lies  from  judgment  by 244,  250,  295 

Orders  relating  to  defaults,  not  appealable 328 

Belief  from,  on  appeal  to  county  court 464 

Affidavits  excusing  defaults 565 

Excusing 469 

What  wiil  be  deemed  sufficient  excuse  of 471 

What  has  been  deemed  insufficient  excuse  for 473 

Manifest  injustice  must  be  shown  to  entitle  defendant  to  rehef  from 477 

Terms  of  opening 481 

Judgment  by 523 

On  motion 607 

On  default  of  moving  party    607 

On  default  of  opposing  party 608 

Relief  from   , 608 

DEFENSE: 

Unconscionable  defenses  may  be  set  up  by  amendment 652,  661 

Allowable  after  demurrer  to  part  of  answer 653 

Changing  defense  by  amendment 657 

Entire  nature  of,  cannot  be  changed  by  amendment 658 

,  New  defenses  at  the  trial 662,  663 

DEFINITIONS : 

Of  order 572 

Of  affidavit 574 

Of  petition 583 

Of  execution 1 

Of  writ  of  assistance  196 

Of  appeal  211 

DELAY : 

In  objecting  to  an  irregularity  must  be  excused  before  applying  for  relief. .   632 
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Of  orders,  as  preliminary  to  appeal 331 

Ex  parte  orders  need  not  be  entered 606 

Effect  of  neglect  to  enter  order 60 

ENUMERATED: 

What  motions  are  termed  571 

EQUIPMENT : 

Of  national  guard  exempt  from  execution 40 

ERROR,  WRIT  OP: 

How  far  abolished   211 

ERROR  IN  PACT: 

What  may  be  assigned  as 485 

Assignment  of 490 

Affidavits  showing 490 

ESCAPE: 

Of  defendant  arrested  on  execution 125 

Recapture  after 126 

EVIDENCE: 

Certificate  of  sale  as 84 

Of  judgment  creditor's  right  to  redeem 101 

Of  right  of  creditor  by  mortgage 103 

On  appeal 232 

Errors  in  admitting  or  rejecting,  when  a  ground  for  reversal 239,  248,  551 

When  included  in  return 416,  419 

Objections  as  to,  cannot  be  taken  for  first  time  on  appeal 550 

EXAMINATION  (See  Supplementary  Proceedings)  : 

Of  judgment  debtor 135 

Who  may  grant  order  for 135 

Mode  of  application  for  137 

Aflldavits  and  moving  papers  137 

Order  for 139 

Mode  and  extent  of  150 

Of  debtor  of  judgment  debtor 154 

Who  may  grant  order  for 154 

Mode  of  application  for 154 

Order  for    156 

Who  may  be  examined  158 

Mode  and  extent  of 158 

Before  a  referee 160 

Of  person  refusing  to  make  affidavit 590 

EXCEPTIONS: 

Waived  or  cured  before  judgment 248 

When  necessary' to  raise  question  for  review 264,  297 

Porm  part  of  judgment  roU • 339 

Motion  for  new  trial  on    342,  512 

EXCESSIVE  DAMAGES: 

Offer  to  correct  judgment  as  to  408 

Reversal  as  to  excess  514 

Vol.  IV.— 94 
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Of  causes  282 
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For  default 469 

SufBcient 471 

Insufficient .' 473 

For  defect  requiring  amendment 683 
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Nature  and  kinds  of 1 

When  the  proper  remedy 1 

Definition  and  classification  of  executions 1 

But  three  kinds  of  execution 1 

Deemed  the  process  of  the  court 2 

What  judgments  may  be  enforced  by •. 2-5 

Final  judgments  only  enforced  by 2 

Cannot  issue  on  mere  order  for  judgment 2 

Judgment  must  require  payment  of  money  or  delivery  of  property  to 

authorize 2 

Must  be  founded  on  judgment  unsatisfied ,  2 

Partial  satisfaction  of  judgment  no  bar  to 3 

When  issued  by  inferior  court  no  bar  to  execution  in  superior  court 3 

To  enforce  judgment  on  debt  payable  in  installments 3 

To  enforce  judgments  of  inferior  courts  4 

To  enforce  judgments  against  married  women 4 

To  enforce  judgments  against  executors,  etc 4 

When  an  execution  may  issue 5-9 

May  issue  as  of  course  within  five  years  after  entry  of  judgment 5 

May  issue  at  any  time  on  leave  of  court 5 

Should  be  issued  as  soon  as  possible 5 

Judgment-roll  must  be  signed  and  filed  before 5 

Effect  of  issuing,  before  fihng  judgment-roll G 

When  deemed  issued 6 

Cannot  regularly  issue  before  docket  of  judgment 6 

When  execution  may  issue  against  executors,  etc 6 

Effect  of  death  of  judgment  debtor  on  the 7  11 

Eifect  of  death  of  judgment  creditor 7 

Against  corporation  of  city  of  New  York 8 

When  proceedings  have  been  stayed  pending  appeal 8 

Leave  to  issue,  when  necessary 9 

After  five  years  from  the  entry  of  judgment 9 

On  judgment  against  deceased  judgment  debtor 9 

On  judgment  against  public  officer  on  official  bond 9 

After  bankrupt's  discharge 9 

Effect  of  issuing  without  leave 10 

May  issue  at  any  time  without  leave  on  consent 10 

Leave  to  issue,  how  obtained 10-13 

When  motion  for  leave  to  issue  should  be  made 10 

Where  to  move  for  leave  to  issue    10 

On  what  notice  to  apply  for  leave  to  issue 10 

On  what  papers  to  apply  for  leave  to  issue 11 
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Judgment  debtor  may  oppose  the  application 11 

Eeferenoe  ordered  when  amount  due  is  disputed 11 

Validity  of  judgment  cannot  be  attacked  on  motion  for  leave  to  issue 11 

Counter  demands  against  creditor  no  ground  for  opposing  motion  for  leave 

to  issue II 

When  order  denying  leave  to  issue  is  appealable 11 

Kemedy  where  apphoation  for  leave  is  denied 11 

Where  judgment  debtor  dies  before  execution 11 

Proceedings  to  obtain  leave  to  issue  execution  against  estate  of  deceased 

judgment  debtor 12 

Leave  of  surrogate,  when  necessary 12 

Who  may  issue  execution 13  14 

May  be  issued  by  successful  party  or  his  attorney 13 

By  whom  subscribed I3 

When  the  county  clerk  should  issue  execution  on  transcript  of  justice's 

judgment I3 

Executor  may  issue  execution,  as  of  course,  when 13 

To  whom  issued 14 

Against  property,  issues  to  sheriff  of  the  county  where  the  judgment  is 

docketed 14 

In  ejectment  or  replevin,  issues  to  sheriff  of  the  county  where  the  property 

is  situated 14 

May  issue  at  the  same  time  to  different  counties 14 

Against  the  person,  issues  to  sheriff  of  any  county  within  the  jurisdiction 

of  the  court 14 

When  property  has  been  attached  must  issue  to  sheriff  who  served  attach- 
ment    14 

On  judgment  against  sheriff  issues  to  the  coroner  or  person  specially 

appointed 14 

rorin  of  execution 14-18 

General  requirements  of  the  Code  as  to  form  of 14 

Must  conform  to  judgment 15 

Should  run  in  the  name  of  the  people 16 

Contents  of 16 

Is  sufllcient  if  it  conforms  to  the  requirements  of  the  Code 16 

Must  issue  out  of  the  court  in  which  the  judgment  was  rendered 16 

By  whom  subscribed   , 16 

Against  joint  debtors 16 

On  judgment  by  confession 17 

Where  debt  is  not  aU  due  or  payable  in  installments 17 

Must  be  indorsed  with  title  of  cause,  etc 17 

Must  direct  collection  of  interest 17 

Indorsement  on  execution  issued  on  a  judgment  reco  yered  on  a  debt  secured 

by  mortgage 17 

Indorsement  of  receipt  of  execution  by  of&cer 17 

Mistakes  and  irregularities  in  may  be  amended 18 

Execution  issued  out  of  wrong  court  is  void 18 

Instructions  to  sheriff 18-20 

Power  of  attorney  to  control  time  and  mode  of  enforcing  the  execution. .  18 
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What  directions  may  be  given  to  slieriff  as  to 19 

Effect  of  instructing  sheriff  or  deputy  as  to  mode  of  serving 19 

"What  instructions  to  officer  will  discharge  him  from  liability 19 

Keturn 20-27 

To  whom  return  of  execution  should  be  made  20 

By  whom  the  return  should  be  made 20 

When  returnable 20 

Party  cannot  abridge  time  for  making  return 20 

Sheriff  may  return  execution  within  sixty  days 21 

Party  may  extend  time  to  make  return .__ 21 

Court  may  enlarge  time  to  make  return 21 

Form  and  contents  of  return 21 

Keturn  must  be  in  the  name  of  the  sheriff 21 

When  the  sheriff  may  return  nulla  bona 21 

Return  by  mail .- 25 

Liabihty  of  sheriff  for  neglecting  to  make  return 25 

Compelling  return  by  attachment 25 

Sheriff  may  be  compelled  to  return  process  delivered  to  his  deputy 26 

Court  may  compel  sheriff  of  one  county  to  return  execution  issued  in 

another 26 

Further  return 27 

Effect  of  failure  to  indorse  return 27 

Canceling  and  amending  return 27 

Wrongful  executions  and  liability  tlierefor 27 

Where  judgment  has  been  extinguished  by  payment 27 

Where  judgment  has  been  extinguished  by  discharge  in  bankruptcy 27 

Levy  under  wrongful  execution  makes  officer  a  trespasser 28 

Sale,  under  execution  issued  on  erroneous  judgment,  regularj 28 

Void  judgment  will  not  justify  acts  done  thereunder 28 

Upon  whom  liability  rests  for  wrongful  levy 28 

When  officer  will  be  protected  by  his  process 28 

When  levy  will  make  creditor  a  trespasser. 28 

Attorney  directing  a  levy  after  return  day  of  execution  liable  with  sheriff 

as  trespasser 29 

Setting  aside  executions 29 

May  be  set  aside  on  motion  for  irregularity 29 

What  is  an  irregularity  in  an  execution 29 

May  be  set  aside  for  variance  from  judgment 29 

When  issued  contrary  to  stipulation  may  be  set  aside 29 

When  issued  before  return  of  prior  execution  to  same  county 29 

When  issued  on  judgment  secured  on  appeal 29 

When  issued  on  property  covered  by  a  receivership 30 

Defendant  only  may  move  to  set  aside  for  irregularity 30 

Stay  of  execution 30 

When  execution  may  be  stayed 30 

New  executions 31 

When  a  new  execution  may  issue  of  course 31 

When  leave  of  court  necessary  before  issuing 31 

Prior  execution  must  be  returned  or  withdrawn  before  issuing  new  execution,  31 
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When  creditor  has  been  compelled  to  refund  moneys  received  from  sale, 

new  execution  may  issue 32 

When  prior  execution  issued  for  an  amount  less  than  the  judgment 32 

Form  of  new  execution 32 

Against  propeett 32-94 

What  personal  property  Is  subject  to  leyy  and  sale  under 32-36 

Money  subject  to  levy  under 32 

Moneys  in  hands  of  sheriff,  when  subject  to  levy  under : 33 

Money  deposited  with  banker  not  subject  to  levy  under  execution  against 

depositor 33 

Growing  crops  subject  to  levy  under 33 

Growing  trees,  fruit  and  grass  not  subject  to  levy 33 

Hops  growing  on  vines  subject  to  levy  under 33 

Interest  of  pledgor  in  pledged  goods  may  be  sold  under 33 

Interest  of  pledgee  or  bailee  may  be  sold  under 34 

Partnership  property  may  be  levied  on  under  execution  against  one  of  the 

firm 34 

EolUng  stock,  etc.,  of  railroads  subject  to  levy 34 

Interest  of  mortgagor  in  chattels  mortgaged,  when  subject  to  levy  under,  34 

Naked  equity  of  redemption  not  liable  to  levy 35 

Interest  of  purchaser  of  chattels  on  conditional  sale,  when  not  subject  to 

levy 35 

Interest  of  lessee  of  chattel  subject  to  levy 35 

Separate  estate  of  married  woman  subject  to  levy 35 

Chattels  purchased  by  wife,  but  in  possession  of  the  husband,  subject  to 

execution  against  him 36 

On  judgment  against  husband  and  wife,  property  of  either  may  be  sold 

under 3" 

Chose  in  action  not  liable  to  levy  under 36 

Bank  stock  not  hable  to  sale  under 36 

Eeplevied  goods,  when  not  subject  to  levy 36 

Goods  purchased  conditionally  not  subject  to  levy 36 

What  real  property  is  subject  to  levy  and  sale  under 36-38 

All  lands  of  judgment  debtor  within  the  State  subject  to 36 

Possession  of  lands  raises  presumption  of  leviable  interest 37 

Interest  of  vendee  under  contract  for  the  purchase  of  lands  not  subject  to 

levy ^'^ 

Lands  held  in  trust  subject  to  levy 37 

Every  interest  in  lands,  except  a  chattel  interest,  subject  to  levy 37 

Estates  for  life  and  for  years  subject  to  levy 37,  38 

When  interests  of  mortgagor  and  mortgagee  are  subject  to  levy 38 

Vested  future  estates  may  be  sold  under 38 

Eeversionary  interest  in  lands  may  be  sold  under 38 

What  property  is  exempt  from 38-46 

No  property  exempt  per  se 

(See  Exempt  Property.) 

What  personal  property  of  a  householder  is  exempt 39 

Shares  in  building  associations,  how  far  exempt 39 

Equipment  of  national  guard  exempt  from 40 
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Exceptions  to  statutory  rules  of  exemption 40 

What  property  may  be  sold  on  execution  for  purchase-money 40 

No  property  exempt  from  execution  issued  on  a  judgment  for  labor  per- 
formed in  a  family  as  a  domestic 41 

On  judgments  in  actions  by  female  employee 41 

Limitation  as  to  amount  of  property  exempt  from 41 

What  real  property  is  exempt  from 42 

Homestead,  when  exempt  frdm 42 

Private  burying  grounds,  when  exempt  from 43 

What  property  is  exempt  absolutely 43 

Construction  of  statutes  relating  to  exemption 44 

Exemption,  how  far  a  question  of  fact 44 

Exemption  a  personal  privilege. 45 

Burden  of  proof  lies  with  party  claiming  exemption 45 

Proof  necessary  to  sustain  action  for  levy  on  exempt  property 45 

Debtor  may  elect  what  articles  he  will  claim  as  exempt 45 

Effect  of  fraud  on  the  right  of  exemption 4'6 

Waiver  of  exemption 46 

Form  of  execution   : 47-50 

Provisions  of  the  Code  as  to  the  form  of 47 

Eorm  of  execution  after  attachment 47 

Form  of  execution  against  joint  debtors 48 

Against  property  in  the  hands  of  third  persons 48 

Form  of  execution  against  married  women 49 

On  judgments  for  debts  contracted  by  woman  before  marriage 49 

The  levy    50-57 

Levy  on  real  property,  how  made 50 

Levy  on  personal  property,  how  made 50 

Essentials  of  a  valid  levy  on  personal  property 50 

Levy,  when  made 52 

Levy  may  be  made  on  return  day  but  not  after 52 

What  force  may  be  used  in  making  a  levy 52 

Sheriff  may  not  enter  dwelling-house  by  force  to  make  a  levy 52 

Consent  of  debtor  not  essential  to  validity  of  levy 52 

Amount  of  levy  discretionary  with  officer '53 

One  levy  sufficient  for  as  many  executions  as  the  property  levied  on  will  satisfy,  53 

Sheriff  may  dehver  property  levied  on  to  receiptor • 54 

Effect  of  a  levy  under  an  execution 54 

G-oods  levied  on  cannot  be  replevied 54 

Goods  levied  on  cannot  be  sold  for  taxes 54 

Plaintiff  acquires  no  title  to  goods  by  levy 54 

Sheriff  acquires  a  special  property  in  goods  levied  on 55 

Levy  on  lands  or  chattels  does  not  divest  debtor  of  title 55 

Levy,  not  per  se  a  satisfaction  of  the  judgment 55 

Presumptions  of  law  in  favor  of  the  levy 56 

Indorsement  of  levy  on  a  day  specified  jsnma/acie  evidence  of  the  fact. .  56 

Abandonment  of  levy 5g 

When  goods  of  third  person  have  been  seized  by  mistake,  the  sheriff  may 

reUnquish  the  levy 5g 
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Proceedings  on  disputed  title 57 

Duty  of  officer  on  dispute  as  to  title 57 

Inquisition  to  determine  title 57 

Proceedings  where  jury  find  title  in  third  person 57 

Proceedings  -where  jury  find  title  in  defendant 58 

Mode  of  conducting  proceedings  on  the  inquest 58 

When  the  sheriff  may  demand  indemnity  from  the  plaintiff  in  execution . .  59 

"When  proper  bond  of  indemnity  is  given  by  plaintiff,  sheriff  must  proceed,  59 

Sheriff  cannot  compel  plaintiff  and  claimant  to  interplead 61 

Time  of  making  return  may  be  extended  by  the  court 61 

Lien  of'  executions 61,  65 

When  the  lien  of  an  execution  attaches  as  against  defendant 61 

When  lien  attaches  as  against  purchaser  in  good  faith 62 

Priority  of  lien  as  between  mortgagee,  assignee  and  execution  creditor.  . .  62 

Who  are  purchasers  in  good  faith  within  the  meaning  of  the  statute 62 

To  what  the  lien  attaches  as  against  the  defendant 63 

To  what  the  lien  attaches  as  against  purchasers  in  good  faith 63 

When  an  execution  becomes  dormant  and  loses  priority  of  hen 63 

What  acts  wiU  render  an  execution  dormant 64 

Debtor  cannot  object  to  dormant  execution 64 

Lien  of  judgment  on  real  estate  not  affected  by  dormant  execution 64 

Termination  of  lien  of  execution 64 

Priority  of  executions 65,  68 

Priority  of  executions  determined  by  date  of  delivery  to  officer  for  execu- 
tion    65 

Lien  created  by  law  cannot  be  defeated  by  act  of  defendant 65 

Satisfaction  of  prior  execution  from  proceeds  of  sale  under  one  subse- 
quently dehvered 65 

When  junior  execution  must  be  satisfied 66 

Recovering  back  money  improperly  applied 66 

Priority  of  hens  not  affected  by  death  of  sheriff 66 

As  against  real  property,  execution  takes  priority  from  the  docketing  of 

the  judgment 66 

Prior  delivery  of  execution  does  not  divest  title  of  purchaser  of  chattels 

without  notice 66 

Priority  of  executions  against  partnership  property 66 

Duty  of  sheriff  holding  executions  against  partnership  and  against  indi- 
vidual partner 67 

Execution  levied  takes  priority  over  receivership  subsequently  created ....  67 

Priority  as  between  executions  and  attachments 67 

Priority  of  Hen  of  levy  over  subsequent  proceedings  in  bankruptcy 68 

Loses  priority  by  becoming  dormant 68 

The  sale  ^8-71 

Sale  must  be  made  between  nine  o'clock  and  sunset 68 

Sale  after  sunset  void • °° 

Sale  need  not  be  completed  before  return  day  of  execution 68 

Officer  should  exercise  discretion  as  to  the  day,  place,  and  terms  of  sale. .  68 

Chattels  may  be  sold  on  the  debtor's  premises 68' 

Who  may  be  purchasers  at  the  sale 69 
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Officer  holding  execution  cannot  purchase  at  the  sale 69 

Plaintiff  as  a  purchaser 69 

Defendant  may  become  a  purchaser 69 

Attorney  for  plaintiff  as  a  purchaser 69 

Postponement  of  sale,  when  proper 69 

When  a  stay  of  sale  will  be  ordered 70 

Irregular  and  void  sales 70 

Unauthorized  sale  conveys  no  title  to  purchaser 70 

Examples  of  irregular  and  void  sales 70 

Mere  inadequacy  of  price  not  sufficient  to  impeach  validity  of  sale 71 

Sale  of  personal  property 71-74 
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Sale  valid  as  to  property  within  view,  and  void  as  to  such  as  was  not  ....  72 

Personal  and  real  property  must  be  sold  separately 73 

Goods  subject  to  mortgage  must  be  sold  in  one  lot 73 

Parties  in  interest  may  agree  as  to  mode  of  sale 73 
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When  sheriff  may  deliver  the  goods  sold  without  receiving  the  amount  bid  73 

Purchaser  allowed  a  reasonable  time  in  which  to  remove  goods 74 

Allowing  goods  to  reinain  in  the  possession  of  the  defendant,  renders  sale 

presumptively  void 74 

Sale  transfers  title  of  debtor  to  purchaser 74 

Quantity  of  interest  sold  not  affected  by  statement  of  officer  making  sale,  74 

Sale  of  real  property 74-77 

Chattels  must  be  sold  before  real  property 75 
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What  will  be  deemed  sufficient  notice  of  sale 76 

Real  property  must  be  sold  in  parcels  where  practicable 76 
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Amount  offered  for  sale 76 
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Ee-sale 77-79 
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by  sheriff 79 
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No  title  passes  to  purchaser  at  sale  under  a  void  execution 80 

Title,  as  against  prior  execution  not  levied 80 

Title,  as  against  actual  owner 81 

Sale  of  property  of  person  not  named  in  the  execution  passes  no  title  to 

purchaser 81 
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Title  acquired  after  redemption 81 

Title  of  purchaser  not  aflfected  by  subsequent  acts  of  the  parties 81 

Purchase  by  attorney,  when  deemed  purchase  for  chent 81 

Waiver  of  title  by  purchaser , 81 

Purchaser  of  real  estate  may  take  peaceable  possession 82 

Purchaser  cannot  enter  on  premises  actually  occupied 82 

Eights  of  judgment  debtor 82 

After  sale  of  personal  property  under  execution 82 

After  sale  of  real  property  under  execution 82 

Eight  of  debtor  to  redeem  lands  sold  under  execution 94 

Sheriff's  certificate  of  sale 82 

Sheriff  must  execute  duplicate  certificates  of  sale 82 

Porm  and  contents  of  the  certificate 83 

Filing  and  recording  of  certificate 83 

Omission  to  file  certificate  will  not  prejudice  purchaser 83 

Certificate  as  evidence 84 

ConTeyance  by  sheriff 84-90 

Duty  of  sheriff  to  convey  unredeemed  premises 84 

Conveyance  may  be  compelled  by  mandamus 84 

Who  must  execute  deed  of  lands  sold  under  execution  on  death  of  sheriff.  85 

To  whom  the  deed  must  be  executed 85 

Proof  requisite  to  entitle  assignee  to  deed 86 

Deed  to  third  person,  given  with  consent  of  redeeming  creditor,  valid ....  86 

Remedies  of  creditor  ol  a  purchaser  who  neglects  to  procure  a  conveyance  86 

Form  and  contents  of  sheriffs  deed 86 

Deed  must  identify  the  premises  conveyed 86 

Examples  of  deeds  void  for  uncertainty 87 

Deed  need  not  recite  judgment  or  execution 87 

Title  not  affected  by  variance  between  deed  and  certificate 87 

Mistake  in  sheriff's  deed  may  be  corrected  by  action 87 

Void  deed  cannot  be  cured  by  amendment 87 

Mistake  in  deed  may  be  shown  by  parol 88 

To  what  time  the  deed  relates 88 

Purchaser  may  maintain  action  for  injuries  to  the  estate  between  sale  and 

conveyance 88 

Effect  of  deed 88 

Lease  given  by  judgment  debtor  between  sale  and    conveyance  extin- 
guished by  deed 88 

Void  deed  will  convey  no  title 89 

Setting  aside  sheriffs  deed 89 

Proceeds  of  sale,  how  applied 90-92 

Executions  must  be  satisfied  in  order  of  priority 90 

Satisfaction  of,  when  identical  in  point  of  priority 90 

Priority  obtained  by  confession  of  judgment,  not  favored 90 

When  proceeds  of  sale  applied  to  costs 91 

AppHcation  of  the  proceeds  of  the  sale  of  partnership  property 91 

Payment  of  proceeds  of  sale  into  court 91 

Disposition  of  surplus 91 

Liens  of  creditors  upon  lands,  transferred  to  moneys  arising  from  their  sale,  92 
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Eight  of  grantee  of  lands  sold  under  execution  against  grantor 92 

Eights  of  second  execution  creditor  to  surplus 92 

Eeoovering  back  money  misapplied 92,  94 

Satisfaction  of  execution 92-94 

What  is  a  satisfaction  of  an  execution 93 

Indorsement  of  satisfaction  by  sheriff  and  entry  of  same  by  clerk 93 

Eecovering  back  money  paid  under  mistake 94 

Action  to  recover  back  moneys  collected  on  execution  on  judgment  which 

has  been  reversed 94 

Redemption  of  real  estate  sold  under 94 

(See  Redemption) 94r-l  13 

ASAINST  SPECIFIC  PROPERTY 113-115 

Delivery  of  real  or  personal  property  may  be  enforced  by 113 

Form  of  execution  for  delivery  of  property    ■ 113 

Against  the  person *. 115-127 

When  execution  may  issue  against  tlie  person   115-120 

Two  classes  of  cases  in  which  defendant  may  be  arrested  under  execution,  116 
Leave  of  court  not  necessary  to  authorize  execution  against  the  person  . .  116 
"Where   summons  for   money  has   been   served  without  complaint,  and 

defendant  has  made  default 117 

On  judgment  for  debt  contracted  in  a  fiduciary  capacity 117 

In  action  of  trover 117 

In  action  for  willful  injury  to  property 117 

Consent  of  plaintiff  to  defendant's  release  from  arrest  does  not  prevent 

execution  against  person  117 

Setting  aside  of  order  of  arrest  on  conditions  not  complied  with  does  not 

prevent  execution  against  person 117 

When  plaintiff  may  be  arrested  on  execution 117 

When  plaintiff  may  be  arrested  on  execution  in  replevin 117 

On  failure  to  sustain  action  against  sheriff  for  penalty 118 

On  failure  to  sustain  action  of  ejectment 118 

Where  married  woman  fails  in  action  of  trover 118 

In  what  actions  execution  may  issue  against  the  person  118 

On  judgment  for  a  penalty  under  the  fish  and  game  act 118 

On  judgment  of  a  justice's  court 119 

On  judgment  in  the  marine  court 119 

Where  judgment  debtor  is  a  married  woman   119 

May  issue  against  the  person  of  one  of  two  joint  debtors 119 

How  and  wlien  issuable  against  the  person 120 

No  leave  to  issue  necessary 120 

Effect  of  issuing  execution  against  the  person  in  an  improper  case 120 

Eeturn  of  execution  against  property  when  essential  to  valid  execution 

against  person 120 

When  execution  against  person  must  issue    121 

Form  and  contents  of  execution  against  the  person 121 

Form  of  execution  under  fish  and  game  act   121 

Arrest  on  execution  against  the  person 122 

Mode  of  arrest  on 122 

Effect  of  arrest  on 122 
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Arrest  of  debtor  on,  suspends  remedy  against  property    122 

Efifect  of  imprisonment  of  one  of  several  defendants  on 123 

When  defendant  is  entitled  to  jail  liberties 123 

Discharge  from  arrest  under 123 

Payment  of  amount  of  levy  entitles  debtor  to  discharge  from  arrest  under,  123 

When  sheriff  may  discharge  defendant  from  arrest  under 123 

Attorney  has  no  authority  to  discharge  debtor  124 

Stay  of  proceedings  on  execution  does  not  discharge  debtor  arrested  under,  124 
Irregularities  in  mode  of  imprisonment  do  not  entitle  defendant  to  discharge,  124 

Where  judgment  debtor  is  a  lunatic 124 

Effect  of  discharge,  at  common  law 124 

When  new  execution  may  issue  after  discharge 125 

Escape 125 

New  execution  may  issue  on  escape  of  debtor  125 

Of&cer  cannot  retake  debtor  after  escape  without  new 126 

Supersedeas 126 

In  what  cases  allowed 126 

AppUcation  for  supersedeas,  when  and  where  made 126 

Effect  of  supersedeas 127 

Order  granting  supersedeas  appealable 127 

Proceedings  supplementary  to   127-175 

(See  Supplementary  Proceedings.') 

Of  judgments  against  corporations   205 

Proceedings  on  return  of  execution  unsatisfied 205 

Where  judgment  directs  the  performance  of  some  specific  act   206 

Against  absent  defendants   206 

Against  personal  representatiyesj  heirs,  dcTisees,  etc 206 

Where  judgment  directs  the  payment  of  money 206 

Requisites  of  execution  against  personal  representatives,  etc 206,  207 

Where  judgment  directs  performance  of  a  specific  act 207 

Amount  for  which  execution  may  issue  207 

At  what  time  execution  may  issue    207 

Indorsement  on,  where  there  are  infant  defendants 207 

On  judgment  against  a  trust  estate 207 

Levy  on  trust  property 208 

On  judgment  in  the  county  court   567 

Indorsement  on •  ■   568 

On  judgment  after  new  trial 569 

Amendment  of    ^50 

What  errors  in,  may  be  amended   •   651 

May  be  amended  after  its  return  unsatisfied    652 

Issued  out  of  wrong  court  not  amendable  652 

EXECUTOR: 

When  execution  may  issue  on  judgment  against 4,  6 

May  issue  execution  as  of  course 8,  13 

Eorm  of  execution  against 48 

EXEMPTION  (See  Exempt  Property)  : 

Statutory  exemptions 39,    43 
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Absolute ^^ 

Construction  of  statutes  relating  to 44 

How  far  a  question  of  fact 44 

A  personal  privilege 45 

Burden  of  proof  rests  with  party  claiming 45 

Waiver  of 46 

EXEMPT  PEOPEETY: 

What  property  is  exempt  from  execution 38 

No  property  exempt  per  se 38 

Statutory  exemptions  in  favor  of  householders 39 

Exceptions  to  statutory  rules  of  exemptions 40 

Exemption  does  not  extend  to  demand  for  purchase-money 40 

Purchase-money  defined 40 

Exemption  does  not  extend  to  demand  for  work  done  as  a  domestic 41 

Law  as  to,  not  applicable  to  executions  in  favor  of  female  employee 41 

Limitation  as  to  amount 41 

Exemption  of  real  property 42 

When  a  homestead  is  exempt  from  levy 42 

Homestead  not  exempt  from  execution  on  judgments  for  wrongs 42 

How  far  private  burying  grounds  are 43 

What  property  is  exempt  absolutely 43 

Wearing  apparel  absolutely  exempt 43 

Property  of  municipal  corporations  devoted  to  pubhc  use 43 

Materials  procured  under  contract  with  canal  commissioners 44 

Construction  of  statutes  relating  to 44 

When  exemption  a  question  of  fact 45 

Only  defendant  in  execution  may  claim 45 

Burden  of  proof  is  on  party  claiming 45 

Proof  necessary  to  substantiate  right  to 45 

Debtor  may  elect  what  articles  he  will  claim  as 45 

Claim  of  right  of  exemption,  when  made 46 

Ofi&cer  need  not  consult  debtor  as  to  what  he  claims  as 46 

Effect  of  reducing  property  to 46 

Waiver  of  right  to  claim  property  as 46 

Wife  cannot  waive  her  husband's  claim  to 46 

SX  FARTS: 

Appeal  from  orders  made 330 

When  motion  may  be  made 592 

Where  motion  may  be  made 593 

What  orders  may  be  granted 595 

EXTENSION: 

Of  time  of  serving  notices,  etc 620 

PACT: 

Review  of  questions  of 265  296 

Settlement  of  facts,  when  necessary 268 

Settlement,  how  made ; 268 

Mode  of  stating  facts  in  aflSdavits 582 

Statements  of,  in  petitions 584 
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What  is  deemed gog 

Examples  of ggg  gg,- 

FEE: 

Of  justice  for  making  return  must  be  paid  before  appeal 402 

Witness  fees  should  be  tendered  person  subpoenaed  to  make  compulsory 

affidavit _  ggg 

FEMALE  EMPLOYEE : 

No  exemption  from  execution  on  judgment  recovered  by 41 

FILIN'G: 

Of  affidavits  used  on  motion 533  624 

Effect  of  failure  to  file  affidavits 683  625 

When  motion  papers  must  be  filed 624 

Where  motion  papers  must  be  filed 624 

By  whom  filed 624 

Of  undertakings 625 

Where  and  by  whom  undertakings  must  be  filed 625 

FINDINrG-S  OF  PACT: 

Reversal  of  judgment  for  errors  in 247 

FINE: 

Punishment  of  contempt  by 191 

FOLIOENG: 

Of  affidavits 581 

Of  petitions 585 

FORECLOSURE: 

Writ  of  assistance  in 197 

FOREIGN  AFFIDAVITS: 

When  entitled  to  be  read  in  evidence 578,  579 

FORFEITURES: 

Amendment  allowed  in  actions  for 643,  647 

FORMA  PAUPERIS: 

Appeal  cannot  be  prosecuted 214 

FRAUD: 

Reducing  goods  to  exempt  property  to  defraud  creditors 46 

Vacating  judgment  for 637 

Adding  formal  allegation  of,  at  the  trial 662 

FRIVOLOUS  PLEADING: 

Order  for  judgment  on,  when  not  appealable 252 

Leave  to  amend  on  motion  for  judgment  on 665 

FRUIT: 

Not  subject  to  levy : 33 

FURTHER  RETURN : 

To  execution 27 

On  appeal  to  the  court  of  appeals 277 

On  appeal  to  the  county  court 444 

Where  and  how  applied  for 445 

When  application  for,  will  be  denied 446 
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Time  in  -which  it  must  be  filed ^^" 

Justice  may  apply  for  leave  to  file "° 

Afiidavits  to  obtain ^50 

Motion  for ^51 

Opposing  motion  for ■■ *52 

Order  for 452,  453 

Form  of 454 

FUTURE  ESTATE: 

Vested  future  estate  may  be  sold  under  execution 38 

GBFERAl  TERM: 

Appeals  to 294 

GOODS  PLEDGED: 

Interest  of  pledgor  in,  may  be  sold  under  execution 33 

GRASS: 

Growing  grass  cannot  be  levied  on  as  chattels 33 

GROWING  CROPS : 

May  be  levied  on  and  sold  under  execution 33 

GUARDIAN  AD  LITEM: 

Bond  of  guardian  ad  litem  may  be  amended  after  judgment 674 

Failure  to  file  bond  of,  does  not  render  judgment  void 674 

Filing  bond  of,  nunc  pro  tunc 674 

HEIRS : 

Execution  not  stayed  by  reason  of  non-age  of 7 

Of  judgment  debtor  may  redeem 97 

Within  what  time  the  heirs  of  a  judgment  debtor  may  redeem 100 

Enforcement  of  judgments  against 206 

Where  judgment  is  for  the  payment  of  money 206 

Where  judgment  directs  the  performance  of  a  specific  act 207 

Amount  for  which  execution  may  issue 207 

At  what  time  execution  may  issue 207 

HOMESTEAD : 

When  exempt  from  execution 42 

HOPS: 

May  be  levied  on  while  growing 33 

HOUSEHOLDER : 

Statutory  exemptions  in  favor  of 39 

HUSBAND  AND  WIPE: 

Separate  property  of  wife  not  taken  on  execution  against  husband 35 

Property  in  the  possession  of  the  husband  may  be  levied  on 36 

Execution  against  both,  in  action  for  tort 36 

IGNORANCE : 

Of  the  law  does  not  excuse  delay 633 

IMPRISONMENT : 

Punishment  for  contempt  by ^ 191 

Length  of  . 192 

Discharge  from,  ur)on  terms 194 
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Discharge  from,  upon  assignment  of  property I95 

Discharge  from,  for  irregularities ]^i35 

INDEMNITY : 

When  sheriff  may  demand  bond  of,  before  sale 59 

Bond  of,  when  executed eg 

Sheriff  bound  to  sell  on  receiving 59 

INDORSEE: 

Relative  rights  of  holder  and  indorser  of  anote  to  the  proceeds  of  sheriff's  sale,     90 

INDORSEMENT : 

On  executions yr 

Of  affidavits 582 

INFANT: 

Appearance  of  infant  defendant  by  attorney,  error  in  fact 488 

Judgment  against  infant  defendant  appearing  by  attorney  will  be  reversed,  488 

Infancy  may  be  shown  on  appeal  by  affidavit 488 

"When  a  proper  party  to  a  surrogate's  appeal 350 

INJUNCTION: 

As  a  jadicial  writ 200 

Under  the  former  practice 200 

Under  the  Code 200 

In  supplementary  proceedings 140 

To  restrain  judgment  debtor  from  transferring  his  property 140 

Nature  of,  in  supplementary  proceedings 141 

When  confession  of  judgment  is  not  a  violation  of 141 

•  Proceeding  to  judgment  in  a  suit  pending  not  a  violation  of 141 

Completing  an  assignment  not  a  violation  of 142 

Does  not  affect  subsequently  acquired  property 142 

Authority  for  issuing 142 

Service  of  the  order  of 142 

Party  having  property  of  judgment  debtor  may  be  restrained  from  dispos- 
ing of  it 160 

Adding  prayer  for,  to  claim  for  daniages 658 

Changing  demand  for,  to  claim  for  damages 659 

Amendment  of 675 

Amendment  of  complaint  does  not  vacate 691 

INQUISITION : 

To  determine  title  to  property  levied  under  execution 57 

INSOLVENT  DEBTOR: 

When  execution  may  issue  against 9 

Stay  of  execution  against 30 

INSTALLMENTS :     ' 

Execution  on  debt  payable  in 3- 

INSTRUCTIONS: 

To  sheriff  as  to  the  mode  of  enforcing  an  execution 18 

What  instructions  may  be  given  to  the  sheriff 19 

Effect  of  giving  instructions  to  sheriff 19 

When  instructions  to  deputy  will  discharge  sheriff  from  liabihty 19' 
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Of  appellate  court  on  appeal 554 

INTEREST : 

Supplementary  proceedings  maintainable  to  collect  interest  on  judgment. .  135 

INTERMEDIATE  ORDERS: 

May  be  reviewed  on  appeal  from  the  judgment 246,  264,  298 

INTERPLEADER: 

Sheriff  cannot  file  bill  of,  between  plaintiff  in  execution  and  third  party 

claiming  property  levied  on 61 

INTERROGATORIES : 

Service,  filing,  and  answer  of,  after  attachment  for  contempt 186 

Must  be  filed  unless  contempt  is  admitted 187 

When  filed 187 

Service  on  defendant 187 

Answer  to 187 

Amendment  of 188,  675 

INVENTORY: 

Of  goods  levied  on  should  be  made  at  time  of  levy 51 

IRREGULARITIES  AND  NULLITIES  (See  Amendment) : 

What  are  irregularities  and  nullities 629 

Defined 629 

In  what  an  irregularity  consists 629 

Distinction  between  irregularities  and  nullities 629 

Irregularities  may  be  waived 630 

Nullity  cannot  be  made  regular  by  act  of  either  party 630 

Classification  of  irregularities , 630 

Omission  of  necessary  proceeding  renders  next  step  irregular 630 

Omission  to  give  notice  of  trial  renders  verdict  irregular 630 

Proceeding  may  be  set  aside  for  omission  of  proceeding  step 630 

Informality  in  proceeding  will  render  proceeding  liable  to  be  set  aside ....  630 
Examples  of  irregularities  which  "will  render  proceedings  liable  to  be  set 

aside 630 

Every  error  not  an  irregularity 632 

Errors  of  the  court  on  the  trial  not  irregularities 632 

Who  may  take  advantage  of 632 

Only  party  affected  by  irregularity  may  apply  for  relief 632 

Within  what  time  to  apply  for  relief  against 632 

Application  to  set  aside  proceeding  for  irregularity  must  be  made  at  first 

opportunity 632 

Right  to  object  waived  by  subsequent  steps  taken  in  cause 632 

Representatives  of  parties  may  waive  irregularity 632 

Prisoner  governed  by  same  rules  as  others  as  to 632 

Delay  must  be  execused  before  applying  for  relief 632 

What  is  excusable  delay  in  taking  objection 633 

Ignorance  of  practice  will  not  excuse  delay 633 

Limitation  of  rule  as  to  waiver  by  delay 633 

Notice  of  intent  to  proceed  irregularly  does  not  render  motion  for  relief 

necessary g33 

Motion  to  set  aside  judgment  for  irregularity  must  be  made  within  one  year,  633 
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"When  judgment  by  confession  may  be  set  aside 633 

Waiver  of  objection g, , 

By  taking  subsequent  steps g3^ 

Nullity  not  appearing  on  the  record  may  be  waived 634 

Any  objection  not  depriving  the  court  of  jurisdiction  may  be  waived 634 

Examples  of  waiver  of  nullities 634 

Effect  of  notice  of  irregularity 634 

"What  steps  will  be  deemed  waivers  of  irregularities 634 

What  objections  waived  by  appeal 634 

Waiver  by  appeal 635 

Irregularity  in  demurrer  waived  by  notice  of  argument 635 

Waiver  by  consent 635 

No  waiver  without  knowledge 635 

Want  of  knowledge  of  irregularity  an  excuse  for  delay 635 

Knowledge  of  proceeding,  a  knowledge  of  irrregularity 635 

Appearance  on  void  process  a  waiver  of  defect 686 

No  waiver  where  proceedings  are  a  nullity 636 

Laches  cannot  confer  jurisdiction 636 

When  appearance  wiU  not  waive  want  of  jurisdiction 636 

Want  of  jurisdiction  of  subject-matter  cannot  be  waived 636 

Appearance  to  object,  not  a  waiver 636 

Void  proceeding  may  be  disregarded 636 

Unauthorized  proceedings  are  nullities 636 

Setting  aside  judgments 637 

Motion  to  set  aside  judgments,  when  proper 637 

.      Decision  of  motion  to  set  aside  judgment 637 

Errors  not  affecting  substantial  right  disregarded 637 

What  irregularities  will  render  judgment  void 637 

When  judgment  will  be  set  aside  for  irregularity 637 

Relief  granted  extends  only  to  defective  proceedings 638 

Judgment  may  be  set  aside  and  inquest  and  trial  allowed  to  stand 638 

Regular  default  not  set  aside  for  subsequent  irregularities 638 

Xotion  to  set  aside  for  irregularities 638 

Irregularities  corrected  by  motion  and  not  by  appeal 638 

AppUcatiou  to  adverse  party  to  correct  irregularity 638 

Notice  of  motion  to  set  aside  proceedings  for 638 

Notice  must  specify  irregularity  complained  of 638 

All  irregularities  complained  of  must  be  stated  in  the  notice 638 

When  notice  need  not  specify  ground  of  motion 639 

Address  of  motion  papers 639' 

Piling  of  motion  papers "^" 

Afiidavit  of  irregularity , "3° 

All  defects  must  be  included  in  one  motion 639 

Stay  of  proceedings  pending  motion 640 

Decision,  and  terms  of  granting  relief 640 

Disregarding  errors  not  affecting  substantial  right 640 

Costs  of  motion 

Confessing  irregularity 

Irregularities  may  be  cured  by  amendment o42 
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In  execution ° 

Execution  may  be  set  aside  for 29 

What  constitutes  irregularity  in  an  execution 29 

When  judgment  is  set  aside  for,  execution  will  also  be  set  aside 29 

Who  may  move  to  set  aside  execution  for 30 

Sale,  when  set  aside  for 77 

Title  to  property  sold  under  execution,  how  affected  by 80 

Effect  of  irregularity  in  the  service  of  a  notice  of  appeal 224 

In  the  form  of  a  judgment,  not  a  ground  for  appeal 245 

In  the  entry  of  judgment,  not  reviewable  on 246 

Orders  relating  to,  not  appealable 331 

Motion  to  correct,  when  made  594 

JAIL  LIBERTIES: 

When  party  arrested  on  execution  is  entitled  to 123 

Duty  of  the  sheriff  to  grant,  on  tender  of  bond ' 123 

Sheriff  may  grant,  without  bond 123 

JOINT  DEBTORS: 

Execution  against  property  of 16 

Form  of  execution  against 48 

Execution  against  the  person  of 119 

Supplementary  proceedings  may  be  maintained  against 134 

JOINT  TENANTS: 

Interest  of  joint  tenants  in  lands  must  be  sold  separately 76 

Redemption  by 96 

Redeeming  interest  of *. 96 

JUDOMENTS : 

Enforcement  or 1-211 

What  judgments  may  be  enforced  by  execution 2-5 

(See  Execution.) 

Final 2 

For  payment  of  money  or  dehvery  of  property 2 

Unsatisfied 2 

On  debt  payable  in  installments 3 

Of  inferior  courts 4 

Against  executors  or  administrators 4 

What  judgments  may  be  enforced  by  process  of  contempt 175-177 

(See  Contempt.) 

What  judgments  may  be  enforced  by  supplementary  proceedings,  134,  135 

Of  courts  of  record 134 

Of  justices'  courts 134 

Against  joint  debtors 134 

Against  married  women 134 

Against  corporations 134 

In  actions  commenced  by  publication 135 

What  judgments  may  be  enforced  by  writ  of  assistance 196 

Referee  or  receiver  to  carry  judgment  into  effect 203 

Against  corporations,  how  enforced 205 

Against  absent  defendants,  how  enforced 206 
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Against  personal  representatives,  heirs,  devisees,  etc 206 

Against  trust  estate,  how  enforced 207 

Appeals  from 244^249 

From  what  judgments  an  appeal  may  l)e  taken 244,  374 

Final  judgments 244,  294,  337,  374 

By  consent 244 

By  default 244,  295,  464 

Void 244 

In  special  proceedings 295 

Appeals  to  court  of  appeals  from 252 

Appeals  to  general  term  from. 294  296 

Appeals  from  mayors'  courts  from 315 

Appeals  from  county  courts  from 341 

Appeals  to  county  courts  from 368,  374 

Matters  reviewable  on  appeal  from 244 

Rules  governing  decision  on  appeal  from 244 

On  appeal 233 

In  general , 233 

What  judgment  the  court  may  render  on  appeal 233 

Affirmance  in  part,  and  reversal  in  part 233 

New  trial  ordered  on  judgment  of  reversal 235 

Eestitution,  when  ordered 235 

On  appeal  to  court  of  appeals 285 

What  judgment  may  be  given 285 

How  enforced 286 

On  appeal  from  special  to  general  term 315 

Where  judgment  of  general  term  should  be  entered  .4. 315 

Form  and  contents  of  judgment  of  af&rmance 315 

Form  and  contents  of  judgment  of  reversal 316 

Form  of  judgment  of  affirmance  and  reversal 316 

On  appeals  from  the  mayor's  court 340 

Entry  and  docketing  of 340 

On  appeals  from  county  courts 345 

Where  entered  and  docketed 345 

Form  and  contents  of 345 

On  appeal  from  surrogates'  courts 363 

On  appeal  from  justices'  courts 491 

On  appeal  on  the  justice's  return 513 

General  considerations 513 

According  to  justice 518 

Eeversal  in  whole  or  in  part 514 

Reversal  as  to  any  or  all  parties 523 

By  default 523 

Errors  not  stated  in  the  notice  of  appeal 526 

Discretionary  decisions •. 526 

Eeversal  upon  questions  of  fact 528 

Eeversal  where  plaintiff  fails  to  prove  his  case 531 

Eeversal  where  judgment  is  against  evidence 535 

Eeversal  for  evident  prejudice,  partiality  or  passion ,  543 
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Reversal  for  total  disregard  of  unimpeaohed  evidence 544 

Reversal  upon  questions  of  law 547 

Reversal  for  want  of  evidence 551 

Reversal  for  the  admission  of  illegal  or  incompetent  evidence 551 

Reversal  for  the  exclusion  of  competent  evidence 552 

Order  for  restitution  may  be  included  in 556 

Forms  of  judgments 559 

On  new  trial  in  the  county  court 561 

Judgment  roll 562 

Enforcement  of 563 

Offer  of  judgment 499,  509 

(See  Offer  of  Judgment.) 
Distinction  between  orders  and 572 

Setting  aside 636 

Fraud,  irregularity,  or  want  of  jurisdiction  a  ground  for  setting  aside 637 

Defect  in  summons  or  its  service  may  render  judgment  void 637 

Irregularities  for  which  a  judgment  will  be  set  aside 630 

Failure  to  acquire  jurisdiction  renders  judgment  void 631,  637 

Any  substantial  irregularity  a  ground  for  vacating 637 

May  be  set  aside  and  trial  and  inquest  allowed  to  stand 637 

Motion  to  set  aside 638 

Notice  of  motion  to  set  aside  void  judgment  need  not  specify  grounds. . . .  639 

Motion  to  set  aside,  for  irregularity  must  be  made  within  one  year 633 

When  judgment  by  confession  may  be  set  aside  after  expiration  of  year. . .   633 

Amendments  of 669 

"When  judgment  is  subject  to  amendment. .- 669 

What  mistakes  in,  are  amendable 669 

Effect  of  amendment  of  insufficient 647,  670 

Amendment  of  judgment  by  confession 670 

Amendment  of  judgment  roll,  when  allowed 670,  671 

Supplying  signature  of  clerk 671 

Who  may  grant  amendment  of •  671 

Mode  of  amending 672    689 

Entry  of,  nunc  pro  tunc 690 

Amendments  before 650 

Amendments  after 666 

JUDGMENT  ROLL: 

Must  be  signed  and  iiled  before  execution 5 

Amendment  of 670    671 

JUDICIAL  ERROR: 

Cannot  be  corrected  on  motion 670 

JURAT : 

Requisites  of ggO 

Mistake  in  jurat  in  copy  served  immaterial 580 

Must  agree  with  the  venue 581 

JURISDICTION: 

Objection  to  want  of,  may  be  raised  for  first  time  on  appeal  to  general 
*®™  231,  297 
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Eeturn  of  justice  must  show 420 

Eeversal  of  judgment  for  want  of 375 

Want  of,  renders  judgment  a  nullity    631 

Laches  cannot  confer  g3Q 

Proceedings  to  obtain,  cannot  be  amended 642  671 

JURY: 

Summoning  jury  to  try  the  title  of  property  levied  on 57 

Proceedings  before  sheriff's  jury 58 

Verdict  of  sheriff's  jury,  as  a  defense  in  action  for  false  return 58 

Proceedings  on  verdict    58 

JUSTICE'S  COURT  (See  Transcript) : 

Authority  for  arrest  of  defendant  on  judgment  of 119 

When  supplementary  proceedings  may  be  maintained  on  judgment  of 134 

Appeal  to  court  of  appeals  from  judgments  of 253 

Appeals  to  county  court  from 368 

JUSTIFICATION: 

Of  sureties  to  undertaking  on  appeal 226 

Sum  in  which  sureties  must  justify 226 

Time  in  which  to  except  to  sufficiency  of 226,  274 

Effect  of  failure  to  justify 226,  274 

Notice  of 226,  275 

Failure  of  respondent  to  attend  deemed  a  waiver  of  exception 226,  275 

Sureties  in  place  of  those  rejected  must  justify 227,  275 

KNOWLEDGE: 

Statements  in  affidavits  made  on  personal  knowledge 582 

Want  of 'knowledge  of  irregularities,  an  excuse  for  delay  in  objecting 635 

No  waiver  without  knowledge 635 

LACHES  (See  Belay) : 

Irregularities  waived  by  laches  in  moving  to  correct 630 

WiU  not  confer  jurisdiction   636 

LAW: 

When  questions  of  law  only  are  reviewable 295 

When  questions  of  law  and  fact  may  be  reviewed 296 

LEASEHOLDS: 

When  leaseholds  are  subject  to  levy  and  sale   95 

LEAVE  OF  COURT: 

When  necessary  before  issuing  execution 5,  9 

leave  to  issue  execution,  liow  obtained 10 

Application  for,  when  and  where  made 10 

On  what  notice  to  apply  for 10 

On  what  papers  to  move  for H 

Opposing  application  for H 

Remedy  when  leave  is  denied •  •  H 

When  execution  is  against  property  of  deceased  judgment  debtor 11,  12 

Effect  of  issuing  execution  without 10 

Not  necessary  before  execution  against  the  person 120 

Leave  to  review  a  motion  when  necessary 611,  612 


766  INDEX. 

LEAVE  OP  COURT  —  Continued.  page. 

Application  for  leave  to  renew  a  motion   612 

Leave  to  reply • ^^^ 

Leave  to  plead  after  amendment 686 

Leave  to  plead  after  demurrer 664 

LEGATEES : 

Enforcement  of  judgments  against 206 

LESSEE ; 

Of  chattels  has  an  interest  subject  to  levy  and  sale 35 

LEVY  (See  Execution) : 

Of  execution 50 

On  real  property,  how  made 50 

On  personal  property,  how  made 50 

What  force  may  be  used  in  making 52 

Consent  of  debtor  not  essential  to  vaUdity  of 52 

Amount  of 53 

Constructive 53 

Eflfectof 54 

Presumptions  of  law  in  regard  to 56 

Evidence  of 56 

Abandonment  of 56 

Duty  of  officer  on  dispute  as  to  title 57 

Inquisition  to  determine  title 57 

Dormant 63 

Does  not  determine  priority  of  lien 65 

LIEN"  (See  Execution) : 

Of  execution 61 

When  it  attaches 61 

To  what  it  attaches 63 

Of  dormant  execution 63 

Termination  of , 64 

Priority  of 65 

Application  of  proceeds  of  sale  to  prior  lien 70 

Application,  when  liens  are  identical  in  priority 90 

LIFE  ESTATES: 

May  be  sold  under  execution 37 

LIMITATIONS,  STATUTE  OF: 

May  be  set  up  in  answer  by  amendment 652,  661 

LUNATICS: 

Discharge  of  lunatic  arrested  on  execution 124 

MAIL: 

Service  by,  when  allowable,  and  how  made 619 

Time  of  service  by , 620 

Service  by,  when  complete 622 

MANDAMUS : 

Appeal  from  judgment  in 252 

Appeal  from  order  directing  mandamus  to  issue i 324 

Writ  of,  may  be  amended 643 
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MARRIED  WOMEN:  page. 

Execution  may  issue  against 4 

Judgments  for  costs  against,  collected  out  of  sepai-ate  estate 4 

"When  estate  of,  cannot  be  reached  by  execution 4 

When  separate  property  of  wife  cannot  be  taken  on  execution  against  the 

husband 35 

Chattels  purchased  by,  and  in  possession  of  husband  may  be  levied  on, 

■when 35,  36 

Execution  against,  in  action  for  tort 36,  119 

Form  of  execution  against 49 

Liability  to  arrest  on  judgment  for  costs 118 

Execution  against  the  person  of 119 

Separate  estate  of,  reached  by  supplementary  proceedings 134,  169 

MARINE  COURT: 

Appeals  from 402 

MAYOR'S  COURTS: 

Appeals  from 337 

MISCONDUCT : 

Of  jury,  may  be  assigned  as  error  in  fact 488 

Of  jury,  how  shown 489 

MISNOMER: 

May  be  cured  by  amendment 656 

MISTAKES  AND  AMENDMENTS  (See  Amendment) : 

Of  court  and  its  oflacers  not  permitted  to  prtjudice  party 646 

MISTRIAL : 

A  ground  for  reversal ^48 

MONET : 

May  be  levied  on  under  execution 32 

Levy  on  surplus  moneys 

MORTGAGEE : 

May  redeem  lands  sold  under  execution 97,  100 

When  lands  may  be  sold  on  execution  against 38 

MORTGAGOR: 

When  interest  of  mortgagor  of  chattels  may  be  sold  under  execution 34 

When  equity  of  redemption  may  be  sold  under  execution 38 

MOTIONS: 

Nature  and  definition  of 

Kyi 

What  are  enumerated _l 

What  are  non-enumerated ^' 

572 
Relief  demanded  on ' ' ' ' 

Party  should  demand  all  the  relief  to  which  he  is  entitled ll\. 

Papers  used  on  (See  Affidavits  ;  Petitions,  ate.) 587I592 

Preliminaries  to 

Preparation  of  motion  papers ■  •  ■  ■ '  •  •     ^ 

Compelling  afiSdavits  to  be  used  on o'O,  o»V-592 

(See  Affidavits.) 

592 
Proceedings  to  obtain  orders  on 
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By  whom  made ^^2 

In  what  county  motions  should  be  made 592 

Where  motions  on  notice  must  be  made 592 

Where  ex  parte  motions  may  be  made 592 

Judge  of  the  court  may  make  an  order  in  any  part  of  the  State 592 

Where  county  judge  may  make  the  order 592 

Examples  of  ex  parte  orders 593 

At  what  terms  motions  should  be  made 593 

Where  motions  on  notice  should  be  made 593 

Made  at  chambers  as  "at  the  special  term  " 593 

Where  ex  parte  motions  should  be  made •. 594 

Orders  to  show  cause  equivalent  to  notice  of  motion 594 

In  the  first  judicial  district 594 

At  what  time  to  more ' 594 

Motion  to  correct  irregularities  should  be  made  as  soon  as  irregularity  is 

discovered 594 

When  based  on  jurisdictional  defect  may  be  made  at  any  time 594 

To  change  venue,  when  made 594 

When  motions  may  be  ex  parte 595 

Examples  of  ex  parte  motions 595 

When  motion  must  be  on  notice 595 

Bequisites  of  notice  of 595 

ZSTotice  of,  must  be  in  writing ' 595 

How  entitled 595 

Length  of  notice  of  motion  in  ■prions  cases 595 

Eor  what  time  noticed 596 

Non-enumerated   motions   should  he   noticed  for  the  first   day   of    the 

term 596 

May  be  noticed  for  any  day  of  term  on  good  cause  shown 596 

Notice  should  refer  to  motion  papers 596 

Notice  should  contain  a  full  statement  of  the  relief  demanded 596 

Statement  of  relief  demanded  under  a  statute 596 

Demand  of  general  relief 596 

Costs  of  motion  not  granted  unless  demanded  in  notice 596 

Costs  not  granted  under  a  prayer  for  general  relief 596 

Service  of  the  notice *. .  ■. 596 

Notice  cannot  be  countermanded  without  payment  of  costs 597 

Countermanding  notice  as  to  one  or  more  objects  of  the  notice 597 

General  form  of  the  notice  of 597 

When  motion  may  be  on  order  to  show  cause 598 

When  order  to  show  cause  is  obtainable 598 

Order  to  show  cause  not  granted  as  of  course 598 

Eule  of  court  as  to  granting  order  to  'show  cause 598 

When  and  where  an  order  to  show  cause  is  returnable 598 

Form  of  order  to  show  cause 598 

Stay  of  proceedings  for  the  purposes  of 599 

When  stay  until  the  hearing  will  be  ordered 599 

By  whom  the  stay  may  be  granted 600 

For  what  time  a  stay  may  be  ordered  by  judge  out  of  court 600 
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1  ower  of  the  court  to  grant  a  stay  of  proceedings 600 

Stay  improperly  granted  should  not  be  disregarded 600 

Stay  granted  ex,  parte  may  be  vacated  ex  parte 600 

Where  court  granting  the  stay  had  no  jurisdiction  it  may  be  disregarded . .  600 
Absolute  stay  unaccompanied  by  affidavit  or  notice  of  motion  may  be  dis- 
regarded        gQQ 

Form  of  order  staying  proceedings 600 

Moving  papers gQ^ 

On  what  papers  to  move cqi 

When  the  motion  is  based  on  the  pleadings 601 

When  motion  should  be  made  on  affidavits  oi-  petitions 601 

Papers  not  duly  served  cannot  be  used  on 601 

Papers  in  possession  of  adverse  party  may  be  used  on 601 

Affidavits  in  reply  to  opposing  affidavits 601 

Scandalous  affidavits  may  be  suppressed  by  the  court 602 

Supplemental  affidavits  to  set  out  new  facts 602 

Time  and  mode  of  service  of  moving  papers 602 

Preparation  to  oppose , 602 

Consent  to  entry  of  order,  when  proper 602 

Serving  amended  pleading 602 

Objections  to  the  regularity  of  the  proceedings 603 

Counter  affidavits,  when  and  how  used 603 

Briefs 603 

The  hearing 603 

Professional  courtesies 603 

When  heard  at  special  term  or  chambers 603 

When  heard  at  general  term 604 

Preferred  motions  ; 604 

Opening  argument 604 

Opposing  motion 604 

Referring  motion 604 

When  the  court  may  order  a  reference  on 604 

Decision  of  the  motion 605 

When  the  decision  may  be  made 605 

When  decision  must  be  made  within  twenty  days  after  submission  of  the 

motion 605 

Order  and  proceedings  thereon 605 

(See  Orders.) 

Kenewing  motion 611 

General  rule 611 

When  motion  may  be  renewed , 611 

Renewal  of  motion  on  new  state  of  facts 611 

Motion  denied  on  technical  defects  may  be  renewed  on  the  merits 611 

Renewal,  where  decision  is  not  appealable 612 

Application  for  leave  to  renew 612 

Revoking  order  granted  on  second  motion 612 

For  leave  to  amend  682-684 

MUNICIPAL  CORPORATIONS : 

Property  of,  when  exempt  from  execution 43 

Vol.  IV.— 97 
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NAMES :  PAoa 

Amendment  of  mistakes  as  to 656 

Disregarding  variance  between  pleadings  and  proof  as  to 694 

NATIONAL  GUARD: 

Equipments  of,  exempt  from  execution 40 

NEW  TRIAL: 

Wiien  ordered  on  reversal 235,  315,  343 

Appeal  to  court  of  appeals  from  orders  granting  or  refusing 257-259 

Appeals  to  the  general  term  from  orders  granting  or  refusing 320,  342 

Motion  for,  in  county  court 342 

Review  of  order  denying,  on  appeal  from  judgment 343 

Before  a  justice  of  the  peace 482 

Before  a  justice,  may  be  ordered  by  county  court 482 

Before  what  justice  a  new  trial  may  be  ordered 482 

New  issue  must  be  joined  for 483 

Authority  for  justice  to  proceed  with 483 

How  heard  and  decided 483 

Contents  of  order  granting 483 

Service  of  order  for 484 

In  county  court  on  appeal  from  justice's  court 493 

General  considerations 493 

In  what  cases  a  new  trial  may  be  had , 495 

Right  to,  not  absolute 495 

What  determines  the  right  to 495 

Return  indispensable  before 496 

What  is  to  be  returned 496 

Evidence  or  exceptions  as  to  its  admission  or  rejection  need  not  be  returned,  496 

Preliminaries  to  notice  of  trial 496  ■ 

Motion  to  dismiss  appeal 496 

Objections  to  jurisdiction  of  justice .' 497 

Procuring  amended  return 497 

Notice  of  trial 497,  498 

Evidence  of  service  of  notice  of  trial 499 

Note  of  issue 499 

Offer  of  judgment 499-509 

(See  Offer  of  Judgment.) 

Preparation  for  trial ; . . .  509 

Procuring  evidence 510 

Subpoenaing  witnesses 511 

Practice  on  the  trial : . .  .• 511 

Amendment  of  the  pleadings 511 

Motion  for  new  trial  on  case  or  exceptions 512 

Amount  of  verdict  and  its  effect  upon  questions  of  cost 512 

Judgment  where  new  trial  is  had  in  county  court 561 

Costs  on  new  trial  in  the  county  court 565 

NEW  YORK: 

Proceedings  on  appeals  from  district  and  marine  courts  in 402 

Execution  on  judgment  against  city  of 8 

Who  may  issue  execution  on  judgment  of  inferior  court  in 13 
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NON-ENUMERATED  : 

What  motions  are ^t?'* 

571 

NON-RESIDENTS  : 

Service  of  papers  and  notices  on g^o 

NONSUIT:  ' 

^PP^^fr°°» 373,374 

NOTE  OP  ISSUE : 

^^^"^  ^}^^ 311,  333,  339,  344,  363,  457 

^°'-'"°f 311,  457,  458   499 

NOTICE : 

To  sheriflf  to  return  execution or 

Of  redemption , ,  „ 

To  judgment  debtor  of  examination  of  his  debtor 157 

Of  entry  of  judgment. ; ..."..'.' 219 

Of  security  on  appeal 225 

Of  exception  to  sureties o-A 

Of  justification  of  sureties 226    275 

To  justice  to  make  return '  ^30 

Notices  in  general gig 

General  classification  of gi  g 

Requisites  of q-,>j 

Time  for  pubHcation  of,  how  computed gl7 

Service  of g^^y 

(See  /Service.) 

In  what  cases  service  is  necessary gjy 

When  notice  may  be  served  on  an  attorney 617 

When  notice  should  be  served  on  the  party gl7 

When  notices  may  be  served  on  the  clerls: -. 618 

Service  on  the  sheriff 618 

Mode  of  service 618 

Personal  service  of 618 

Service  by  mail 619 

Service  on  non-residents  and  absentees 619 

Time  of  service  of 620 

Extending  time  for  service  of 620 

Service,  when  complete 621 

Proof  of  service 622 

Of  appeal 220,  269,  332,  350,  371,  381,  400,  675 

Nature  and  object  of  notice  of  appeal 220,  371,  381 

Porm  and  contents  of 221 

Must  be  in  writing 221,  381 

Service  of  case,  when  equivalent  to 221 

Amendment  of  notice  of  appeal 222 

Service  of  the  notice 223 

Effect  of  irregularity  in  the  service 224 

Of  appeal  to  the  court  of  appeals 269 

Of  appeal  to  the  general  term   332 

From  surrogates'  courts 350 

Of  appeal  to  the  county  court 381 
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Contents  of  notice  of  appeal  to  county  court 382 

Must  state  grounds  of  appeal 382 

How  grounds  of  error  ought  to  be  stated  in 385 

Consequences  of  defective  statement 389 

Must  be  returned 395 

Defective  or  irregular  service  of ' 395 

Time  of  serving 398 

Mode  of  service 400 

Of  argument 280,  310,  334,  344,  362,  457 

On  appeal  to  court  of  appeals 280 

On  appeal  to  the  general  term 310,  334,  344,  362 

On  appeal  to  the  county  court 457 

Of  motion  (See  Motions) 595,  638 

When  motion  must  be  on  notice 595 

Requisites  of  notice  of  motion •. 595 

Must  be  in  writing 595 

How  entitled 595 

Length  of 595 

Statement  of  grounds  of  motion 596,  638 

Reference  to  moving  papers 596 

Statement  of  relief  demanded 596 

Demand  for  costs  of  motion 596 

Service  and  general  form  of  notice  of  motion 597 

Of  sale 72 

Of  sale  of  personal  property  under  execution 72 

Of  sale  of  real  property 75 

What  is  a  sufficient  notice  of  sale 76 

Of  trial 497 

Of  new  trial  in  the  county  court 497 

NULLITIES  (See  Irregularities) : 

What  are 629,  631 

Not  amendable 642 

OBJECTIONS : 

Not  considered  on  appeal  when  not  raised  below 230,  231,  549 

Preliminary  objections  not  considered  on  appeals  from  orders 335 

OFFER  OF  JUDGMENT: 

Offer  to  correct  the  judgment  appealed  from 408 

General  view  of  the  proceeding 408 

When  and  how  the  offer  should  be  made 408 

Form  and  service  of  the  offer 413 

Time  and  mode  of  acceptance 408  414 

Effect  of  offer  and  acceptance  ..,.., 408 

Effect  of  failure  to  make 409 

Effect  of  non-acceptance  of 409 

Statement  in  notice  of  appeal  of  the  particulars  in  which  the  judgment 
should  be  more  favorable 409-411 

OFFICER : 

Costs  on  appeal  where  the  successful  party  is  a  pubUc  officer 565 
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OFFICIAL  BONDS :  p^ej,_ 

Leave  to  issue  execution  on  judgment  recovered  on 9 

ORDERS : 

Definition  and  nature  of 572 

What  are  ex  parte  orders 572 

Distinction  between  orders  and  judgments 572 

"When  decision  of  demurrer  is  an  order 573 

On  consent 573 

Signature  of  judge  necessary  to  orders  made  out  of  court 573 

Papers  on  which  to  apply  for  (See  Affidavits,  etc.) 574-586 

Practice  on  application  for 587-502 

Proceedings  to  obtain  orders  (See  Motions) 592 

Who  may  make  application  for 592 

Where  application  for  orders  should  be  made 592 

At  what  term  to  apply  for , 593 

At  what  time  to  apply  for 594 

When  the  application  may  be  ex  parte 595 

When  the  application  must  be  on  notice 595 

Requisites  of  a  notice  of  motion   595 

When  granted  on  order  to  show  cause 598 

When  an  order  to  show  cause  may  be  granted 598 

Stay  of  proceedings  for  the  purposes  of  motion  599 

Moving  papers 601 

Preparation  to  oppose  application  for 602 

Consent  to  entry  of  order,  when  proper 602 

Hearing  of  application  for 603 

Referring  motion 604 

Decision  of  motion 605 

The  order  and  proceedings  thereon 605 

3y  whom  drawn  up 605 

Settling  terms  of 606 

Submitting  draft  to  adverse  party 606 

Settlement  before  judge 606 

Correcting  form  of  606 

Any  party  in  interest  may  enter 606 

Amount  of  costs  should  be  stated  in .' 606 

Entry  of 606 

Ik  parte  order  need  not  be  entered 606 

Must  be  entered  in  county  where  venue  is  laid 606 

Filing  motion  papers  with  order  entered 606 

Service  of 606 

Must  be  entered  and  served  before  party  can  have  any  benefit  under  it . . .  606 

General  form  of. 606 

Form  of  orders  granted  on  petitions 607 

What  defects  of  form  do  not  vitiate  the  order 607 

Proceedings  on  default 607 

Dismissal  on  default  of  moving  party 607 

Granting  order  on  default  of  opposing  party 608 

Relief  from  default 608 

Conditional  orders  608 
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Peculiar  provisions  of  conditional  orders "0° 

On  payment  of  costs °09 

Time  of  complying  with ^09 

Mode  of  compliance ""'' 

Form  of  conditional  order 610 

Enforcing  orders 1;  610 

Absolute  orders  enforced  by  proceedings  for  contempt 610 

Conditional  orders  enforce  themselves 610 

Precept  for  costs  (See  Precept  for  Costs) 611 

Kenewing  motion  (See  Motions) 611 

General  rule  as  to  renewal  of  motions 611 

When  motion  may  be  renewed 611 

Application  for  leave  to  renew 612 

Revoking  order  granted  on  second  motion ; . . . .  612 

Tacating 612 

Mc  parte  orders^  how  vacated 612 

On  notice,  how  vacated 612 

Toid  orders,  how  vacated 612 

Leave  to  move  to  vacate,  when  necessary 612 

In  supplementary  proceedings 139 

For  examination  of  judgment  debtor 139 

Service  of  orders  in  supplementary  proceedings 142 

For  examination  of  debtor  of  judgment  debtor 154 

For  payment  of  costs  of  supplementary  proceedings 174 

In  proceedings  for  contempt 192 

To  show  cause  why  party  should  not  be  punished  for  contempt 180 

For  attachment 181 

On  conviction  for  contempt 192 

On  appeals , . .  238,  292,  293 

Dismissing  appeal 238' 

For  an  amended  return 453 

Eeview  of  intermediate  orders  on  appeal  from  judgment 246,  254,  264 

Eeview  of  orders  made  after  judgment 259 

Review  of  orders  made  in  special  proceedings 260,  324 

Review  of  discretionary  'orders 262,  329 

Review  of  orders  involving  questions  of  practice 263 

Appeals  from  orders  to  the  general  term  . . . ; 318 

Prom  what  orders  an  appeal  Hes  to  general  term 318 

Appeal  from  orders  relating  to  provisional  remedies 319 

Appeal  from  orders  relating  to  new  trials 320 

Appeals  from  orders  relating  to  demurrers 320 

Appeals  from  orders  involving  the  merits 321 

Appeals  from  orders  affecting  a  substantial  right 322 

Appeals  from  orders  determining  action  and  preventing  judgment 323 

Appeals  from  orders  iu  special  proceedings 324 

Appeals  from  orders  relating  to  pleadings 325 

Appeals  from  orders  relating  to  costs 326 

Appeals  from  orders  relating  to  contempts 327 

Appeals  from  orders  changing  parties 327 


INDEX.  775 

OKDERS  —  Continued.  page. 

Appeals  from  orders  of  reference 328 

A-ppeals  from  orders  relating  to  defaults 328 

Appeals  from  orders  granted  by  default 329 

Appeals  from  discretionary  orders 329 

Appeals  from  chamber  orders 330 

Appeals  from  ex  parte  orders 330 

Appeals  from  orders  made  by  a  county  court  or  county  judge 341 

Non-appealable _ 330 

To  show  cause 330 

Imposing  terms 330 

Relating  to  irregularities 331 

Of  mayor's  and  recorder's  courts 337 

Amendmeuts  of 676 

How  far  orders  are  amendable 676 

PAPERS  AND  NOTICES  (See  Notices) : 

Papers  generally 614 

Preparation  of 614 

EntitUng -. 614 

Drafting 614 

Subscribing  and  indorsing 614 

Indorsement  of  place  of  business  on 614 

Copies 615 

Folioing 615 

Legibility 615 

Undertakings 615 

Affidavits 616 

Consents  and  admissions 616 

Requirements  as  to  form  of  consents 616 

Form  of  admissions 616 

Lost  papers  may  be  supplied  by  copy 616 

Notices  (See  Notices) 616 

General  classification  of 616 

itequisites  of  notices 617 

Time  for  publication  of  notices,  how  computed 617 

Service  (See  Service) 617 

On  whom  papers  must  be  served .• 617 

In  what  cases  service  is  necessary 617 

When  service  must  be  on  the  attorney 617 

When  service  must  be  on  the  party 617 

When  on  the  clerk 618 

Service  on  the  sheriff 618 

Mode  of  service 618 

Personal  service,  how  made,. 618 

Service  on  attorney,  how  made 619 

When  service  may  be  made  after  time  has  expired 619 

When  service  by  mail  is  allowable 619 

Service  by  mail,  how  made 619 

Service  on  non-residents  and  absentees 619 

Application  of  rules  as  to  service 620 
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Time  of  service 620 

Notices  personally  served  within  eight  days 620 

Order  to  show  cause  fixes  its  own  time  of  service 620 

Double  time  for  service  by  mail 620 

Service  by  mail  of  complaint,  answer,  reply,  notice  of  appeal  or  notice  of 

motion    620 

Extending  time  for  service 620 

Extension  of  time,  how  obtained 621 

Time  to  appeal  cannot  be  enlarged 621 

Court  may  permit  act  to  be  done  after  time  has  expired 621 

Time,  how  computed 621 

When  the  last  day  for  service  falls  on  Sunday 621 

Personal  service,  when  complete 621 

Service  by  mail,  when  complete 622 

Proof  of  service 622 

.Iflfidavit  of  service,  by  whom  and  how  made 622 

Affidavit  of  service  presumptive  proof  only 622 

Proof  of  service  on  a  trial 623 

Admission  of  service  and  its  requisites 623 

Effect  of  admission  of  service 623 

When  signature  to  admission  must  be  proven 623 

Proof  by  sheriff's  certificate 623 

Waiver    623 

Service  of  papers  may  be  waived  by  parol 623 

Irregularities  in  service  waived  by  retaining  paper 624 

Return  of  paper  irregularly  served  624 

Filing  of  motion  papers 624 

Where  motion  papers  must  be  filed 624 

When  motion  papers  must  be  filed    624 

By  whom  motion  papers  must  be  filed 624 

Effect  of  omission  to  file  motion  papers 625 

Filing  of  undertakings 625 

What  undertakings  must  be  filed 625 

Where  undertakings  must  be  filed 625 

By  whom  undertakings  must  be  filed  625 

Effect  of  omission  to  file  undertakings 625 

PARCELS  : 

When  personal  property  must  be  sold  in ■ 73 

When  real  estate  must  be  sold  in 76 

Setting  aside  sale  made  in  gross 77 

Redemption  of  parcels  of  entire  estate 96 

PARTIALITY: 

Setting  aside  verdict  for  partiahty  of  jury 543 

PARTIES : 

Abatement  of  appeal  on  death  of 293 

Appeals  from  orders  changing    327 

To  surrogates'  appeals 349 

To  appeals  to  the  county  court 372 
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Oompelhng  affidavits  by   gyg 

Amendment  of  summons  as  to 648 

Amendment  of  pleadings  as  to 652,  654,  685,  691 

Amendment  of  judgment  as  to _'  670 

PARTNERSHIPS  : 

Effects  of,  may  be  seized  on  execution  against  partner 34 

,       What  interest  in  may  be  sold  on  execution  against  partner 34,     67 

Relative  rights  and  remedies  of  creditors  of  partners  and 66 

Duty  of  sheriff  holding  execution  against 67 

Priority  of  execution  over  attachment  against 67 

Application  of  proceeds  of  sale  of  the  effects  of 91 

PASSION: 

Setting  aside  verdict  as  the  result  of 540 

PAYMENT : 

Into  court  of  the  proceeds  of  sale  under  execution 91 

To  whom  payment  must  be  made  on  the  redemption  of  lands 106 

By  -whom  payment  may  be  made  on  redemption 107 

When  payment  must  be  made  on  redemption 107 

Amount  of 107-109 

Excessive  and  insufficient  payments  on  redemption 109 

In  -what  payment  may  be  made 110 

Cannot  be  recalled 110 

Order  directing  payment  of  judgment 169 

Effect  of  payment  to  sheriff  of  amount  due  judgment  debtor 171 

Pleading  payment  to  sheriff  as  a  defense 171 

Court  cannot  compel  third  party  to  make  payment  to  judgment  debtor  .  . .    172 

Of  costs  of  justice's  court  as  a  preliminary  to  appeal 402 

Of  judgment  does  not  supersede  appeal 553 

PENALTIES : 

Amendment  allowed  in  actions  for    643,  647 

PERSON,  EXECUTION  AGAINST  (See  Execution) : 

In  what  cases  an  execution  may  issue  against 115 

PERSONAL  PROPERTY: 

-When  subject  to  execution .• 32 

When  exempt  from  execution ' 38,  39 

Levy  on,  how  made 50 

Sale  of,  under  execution 71 

PETITIONS : 

Definition  and  nature  of  583 

When  used 584 

To  obtain  writ  of  sequestration 202 

In  special  proceedings 584 

In  proceedings  preliminary  to  actions 584 

For  appointment  of  guardian  ad  litem, 584 

Eor  writ  of  habeas  corpus    584 

For  commission  de  lunatico  inquirendo 584 

Form  and  contents  of 584 

Vol.  IV.— 98 
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Eules  applicable  to  affidavits  applicable  to 5S4 

Title  not  essential,  but  proper 584 

Address  of 584 

Statement  of  facts  in  584 

Prayer  for  relief 584 

Signature  should  not  be  omitted   584 

Verification  necessary  when  used  as  an  affidavit 584 

"When  used  as  the  foundation  of  motions  should  be  verified 584 

Form  of  verification  same  as  in  pleading 585 

Polioing,  legibility  and  indorsement 585 

G-eneral  form  of 585 

Service  of 586 

Hearing'  on 586 

On  default  of  adverse  party 586 

On  default  of  petitioner 586 

Orders  granted  on 607 

Amendments  of 677 

PETITION  OF  APPEAL : 

Filing   355 

Form  and  contents  of 355,  361 

Order  to  answer 356 

Service  of 356 

Compelling  service  of ' 357 

Form  and  contents  of  answer  to  358 

PLACE : 

Of  sale  under  execution    68 

Correcting  averments  of 693 

PLAINTIFF: 

When  liable  to  arrest  on  execution  117 

PLEADINGS: 

Appeals  from  order  striking  out 259    325 

Appeals  from  orders  relating  to 325 

Order  denying  motion  to  make  pleading  more  definite  and  certain,  not 

appealable 325 

Order  striking  out  answer  as  frivolous,  appealable 325 

Order  denying  motion  to  strike  out,  not  appealable 325 

Order  allowing  amendment,  when  appealable 325 

Orders  granting  or  refusing  leave  to   file  supplemental  pleading,   when 

appealable aog 

Return  on  appeal  from  justice's  court  must  show  nature  of 418 

Amendment  of ggo 

County  court  may  allow  amendment  of 5X1 

Provisions  of  the  Code  as  to   652 

Statute  of  limitations  may  set  up  by  amendment 652 

Amendments  inconsistent  with  original  complaint  not  allowed 653 

Amendment  depriving  defendant  of  right  to  answer  not  allowed 653 

When  amendment  contradicting  original  complaint  allowed 653 

Amendment  after  demurrer  to  part  of  answer 653 
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Amendment  making  pleadings  bad  not  allowed '"^cTi 

Insufficient  complaint  cannot  be  made  sufficient  by  amendment. 654 

Amendment  adding  new  count  upon  same  cause  of  action 654 

Verification  of  pleading  may  be  amended 654 

Amendment  of  pleadings  as  to  parties '........'......       Q^i 

Entire  change  of  parties  not  allowed 655 

Party  having  cause  of  action  cannot  be  substituted  for  party  having'  none'  655 

When  new  defendants  cannot  be  brought  in 655 

Summons  must  be  amended  to  conform  to  amended'complaint  !'!!'!"!!   655 

Mistakes  in  names  of  parties  may  be  corrected 656 

Amendments  before  trial  as  of  course Qm 

Claim  or  defense  may  be  changed  before  trial 656 

Ground  of  action  may  be  changed ggy 

New  causes  of  action  may  be  added  or  substituted ' "  ^ '  ^   657 

Abandonment  of  causes  of  action  in  original  complaint \  658 

Court  cannot  change  entire  nature  of  action  or  defense 658 

Amendment  of  demand  for  relief '    253 

Changing  nature  of  relief  demanded .".'.'.'.'.".'.'  659 

Amending  answer  (See  Aiiswer) ggg 

Unconscionable  defenses  may  be  set  up  by  amendment 661 

Amendment  at  the  trial ggi 

Power  of  the  court  to  amend  pleadings  at  the  trial 661 

Adding  new  cause  of  action  or  new  defense  at  the  trial 662    663 

Examples  of  amendments  allowed  at  the  trial 662 

When  party  will  be  allowed  to  strike  out  an  admission 663 

Conforming  pleadings  to  proof 662    664 

Disregarding  immaterial  variances 664 

Amendment  after  verdict  or  decision 664 

Amendment  £^ter  demurrer 664 

Pleading  over  after  demurrer 665 

Amendment  after  frivolous  pleading 665 

Amendment  after  trial  upon  the  facts 666 

Leave  to  reply 666 

Amendment  after  judgment 666 

Power  of  the  court  to  allow  amendment  after  judgment 666 

Changing  cause  of  action  after  judgment 667 

Amendment  on  appeal,  when  allowed 667 

Amending  demand  for  relief 668 

Amendment  allowed  only  to  sustain  judgment 668 

Usury  668 

Application  must  be  made  promptly  after  judgment 668 

Effect  of  delay  in  applying  for  amendment 668 

Mode  of  amending  pleadings 688 

Service  of  amended  pleadings 688 

Amended  pleading  must  in  all  cases  be  served 688 

All  defendants  must  be  served  with  amended  complaint 688 

Effect  of  amendment  of 690 

Amended  pleading  supersedes  the  original 688,  690 

Answering  or  demurring  to  amended  pleading 688,  690 
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Effect  of  amendment  on  provisional  remedy 691 

Effect  of  bringing  in  new  parties 691 

Variance  between  pleadings  and  proof 692 

(See  Variance.) 

POINTS: 

Preparation  of,  before  argument  of  appeal 283,  303 

How  printed 308,  362 

Should  be  furnished  on  appeals  to  the  county  court 462 

POOR  PERSONS : 

Appeals  cannot  be  prosecuted  in  forma  pauperis 214 

POSTPONEMENT : 

Of  sale  on  execution 69 

Of  argument  of  appeal.'. f 285 

PRACTICE : 

Review  of  orders  relating  to 263 

PRAYER  FOR  RELIEF : 

In  petitions 584 

PRECEPT  FOR  COSTS: 

In  what  cases  the  precept  may  issue 208 

Issues  on  order  directing  payment  of  interlocutory  costs 208 

Must  be  founded  on  order  of  the  court 208 

Costs  allowed  by  referee  in  supplementary  proceedings  cannot  be  collected 

by 208 

Issues  to  collect  costs  of  motion  only 208 

Costs  on  application  for  judgment  or  on  demurrer  cannot  be  collected  by. .  208 
Issues  to  collect  costs  of  appearing  to  oppose  motion  noticed  but  not  made,  209 

Issues  to  collect  costs  of  opposing  motion  for  new  trial 209 

Costs  awarded  on  postponement  of  trial  may  be  collected  by 209 

At  TFhat  time  it  may  issue 209 

Proceedings  to  obtain  precept 209 

Issues  as  of  course 209 

Remedy  against  irregularity  in  issuing 209 

Form  and  contents  of 209 

Where  some  of  the  parties  hable  for  costs  are  dead 210 

Costs  of  precept  cannot  be  included  in 210 

PREFERRED  CAUSES: 

Order  in  which  causes  take  preference  on  the  calendar 281 

Preferred  motions 604 

PRESUMPTIONS : 

In  favor  of  the  regularity  of  executions 56 

On  appeal 240 

That  the  decree  appealed  from  is  right 241 

As  to  the  jurisdiction  of  the  court  below 241 

Jurisdiction  not  presumed  in  contradiction  to  the  record 241 

That  the  court  below  performed  its  duty 241 

In  favor  of  the  judgment  appealed  from 241    554 

On  appeals  from  orders 335 
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That  verdict  settles  every  fact  litigated  on  the  trial 554 

In  favor  of  the  regularity  of  proceedings  in  justice's  court 555 

PEINTma: 

Of  appeal  papers 279,  308,  333,  339,  362 

PRIORITY : 

Of  executions 65 

Effect  of  prior  delivery  to  officer 65 

As  against  partnerships 66 

Over  attachments 67 

Over  proceedings  in  bankruptcy 68 

In  the  application  of  the  proceeds  of  sales 90 

PROBATE : 

Parties  to  an  appeal  from  decision  admitting  vcill  to 349 

Bond  on  appeal  from  decision  as  to 352 

Stay  of  record  of  will  pending  appeal 354 

PROCESS : 

Execution  deemed  process 2 

Of  commitment 193 

Return  should  show  service  and  return  of 418,  429 

Defective  service  of,  may  be  assigned  as  error  in  fact 487 

Amendments  of 647 

Want  of  statutory  requirements  in,  may  be  supplied  by  amendment 648 

Writ  of  commission  amendable 648 

Returnable  on  Sunday  amendable 648 

Issued  out  of  the  wrong  court  not  amendable 648 

Summons  not  amendable  as  of  course  (See  Summons) .' 648 

Execution  may  be  amended  (See  Execution) 650 

PROHIBITION: 

Order  refusing  to  grant  writ  of,  not  appealable 324 

.        Amendment  of  writ  of 

PROOF : 

Variances  between  pleadings  and  (See  Variance) 692 

Failure  of ' " 

Examples  of  failure  of  proof ^^^'  ^^' 

PROPERTY:  22 

Execution  against 

PROVISIONAL  REMEDIES : 

Appeals  from  orders  granting,  refusing,  continuing  or  modifymg 319 

PUBLIC  OFFICER: 

Amendment  of  title  of  action  brought  by 

PUBLICATION:  ^2     75 

Of  notice  of  sale '  ^  „- 

Supplementary  proceedings  in  actions  commenced  by i^o 

Irregularity  in  proceedings  for  service  by,  renders  judgment  irregular  ....   637 

PUNISHMENT:  ^9^^ 

Of  party  adjudged  to  be  in  contempt '  • 

(See  Contempt.) 
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Of  property  sold  under  execution 68 

Who  may  purchase  at  sheriff's  sale 68,  77 

Acquires  no  title  at  irregular  or  void  sale 70 

Removal  of  goods  by 74 

Title  of  purchaser  of  personal  property 79 

Title  of  purchaser  of  real  property 79 

Title  of,  how  affected  by  irregularities •. 80 

Title,  where  execution  is  void 80 

Title  as  against  prior  execution  not  levied  80 

Title  as  against  actual  owner 81 

Title  acquired  by,  after  redemption 81 

Title  of,  not  affected  by  acts  of  parties 81 

Attorney  as  a  purchaser 81 

Taking  possession 82 

PURCHASE-MONET : 

No  exemption  from  execution  on  demands  lor , . . . .  40 

quo  WARRANTO: 

Amendments  in  actions  of 643 

RAILROADS  .- 

Rolling  stock  of,  subject  to  levy  and  sale 34 

REAL  PROPERTY: 

What  real  property  is  subject  to  levy  and  sale 36 

What  real  property  is  exempt  from  execution 42 

Levy  on,  how  made 50 

Sale  of,  under  execution 68 

Resaie  of 77 

Redemption  of 94 

RE- ARGUMENT  : 

Of  appeal,  when  allowed 243,  285,  315,  492 

RECAPTURE : 

Of  escaped  judgment  debtor .' 126 

RECEIPTOR : 

Of  property  levied  on 54 

RECEIVER : 

When  appointed  to  carry  judgment  into  effect 204 

To  receive  rents  and  profits  of  property  of  a  party  adjudged  to  be  in  con- 
tempt   204 

To  enforce  a  judgment  against  a  corporation 205 

How  appointed 204 

Proceedings  on  appointment 205 

Appointment  of,  in  supplementary  proceedings 173 

When  vested  with  the  property  of  the  judgment  debtor 173 

Notice  of  application  for 174 

Control  of  county  court  over 174 

RECORD : 

Appellate  court  cannot  correct  the  record 644 

Application  to  amend,  should  be  made  in  court  below 667 

Power  of  supreme  court  to  amend  the  record 667 
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REDEMPTION: 

What  may  be  redeemed .  axm 

Redemption  of  lands  sold  under  execution  unknown  at  common'la'w.' ...       94 

History  and  object  of  the  right  of '     gg 

Construction  of  statutes  relating  to 95 

Real  estate  and  leaseholds  may  be  redeemed 95 

Unexpired  term  of  five  years  may  be  redeemed 95 

Mode  of  determining  the  existence  of  a  right  to  redeem  a  leasehold  interest^     96 

Parcels  of  land  sold  separately  may  be  redeemed 96 

Of  undivided  shares  of  joint  tenants gg 

Of  owner's  interest gg 

Who  may  redeem 97-100 

Judgment  debtor  may  redeem , gy 

When  devisee  or  heir  of  judgment  debtor  may  redeem 97 

May  be  made  by  grantee  of  judgment  debtor 97 

Who  are  grantees  under  the  statute 97 

When  creditor  may  redeem  lands  of  his  debtor 98 

By  superintendents  of  the  poor 100 

By  mortgagees lOO 

When  made 100-101 

At  what  time  owner,  devisee,  heir  or  grantee  may  redeem 100 

At  what  time  creditor  may  redeem 100 

By  second  redeeming  creditor,  when  made 100 

Time  in  which  to  redeem,  how  computed'. 101 

Extension  of  time  for 101 

Mode  of 101-111 

Evidence  of  judgment  creditor's  right  to  redeem 101 

Evidence  required  by  statute  indispensable  to  right  to  redeem 102 

Purchaser  cannot  waive  statutory  proof  to  the  prejudice  of  other  creditors,  102 

Officer  cannot  waive  production  of  docket  of  judgment 102 

Requisites  of  the  copy  of  the  docket  of  the  judgment 102 

Requisites  of  the  copy  of  the  assignments 102 

Affidavit  of  amount  due 103 

Evidence  of  right  of  creditor  by  mortgage 103 

Waiver  of  evidence  of  mortgagee's  title  to  redeem 104 

Affidavit  of  assignment 104 

Requisites  of  affidavit  of  amount  due  or  to  become  due 104 

At  what  time  the  evidence  must  be  presented 104 

To  whom  evidence  of  right  of,  must  be  presented 104 

By  creditor,  must  be  made  at  the  sheriffs  office 104 

Waiver  of  evidence  of  right  of 105 

Strict  compliance  with  statute  required  of  redeeming  creditor 105 

Original  or  subsequent  purchaser  may  waive  statutory  evidence 105 

Acceptance  of  money  by  purchaser,   as  evidence  of  creditor's  right  to 

redeem '■^^ 

Who  may  question  regularity  of ^^^ 

Proof,  acknowledgment  and  filing  of  assignments  may  be  waived  by  officer,  106 
To  whom  payment  of  purchase-money  must  be  made 106 
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Payment  may  in  every  case  be  made  to  the  officer 106 

Payment,  where  sheriff  is  dead  or  out  of  cf&oe 106 

By  ■whom  payment  may  be  made 107 

When  payment  must  be  made 107 

Amount  of  payment  required  on  redemption  by  debtor  or  those  holding 

under  him • 107 

Amount  of  payment  by  creditor 108 

Amount  of  payment  by  second  redeeming  creditor 108,  109 

Wlien  senior  creditor  may  redeem  without  payment 109 

Amount  of  payment  where  creditor  by  mortgage  is  the  purchaser 109 

Excessive  payments  do  not  affect  validity  of 109 

Insufficient  payments  generally  ineffectual. 109 

Trifling  deficiencies  in  amount  of  payment  disregarded ' 109 

Insufficient  payment  cannot  be  cured  after  time  for  redemption  has  expired,  110 

Insufficiency  of  payment  may  be  waived  by  purchaser 110 

In  what  payments  may  be  made 110 

Payment  once  made  cannot  be  recalled 110 

Notice  of,  must  be  filed  110 

Certificate  of  redemption  must  be  executed  to  person  redeeming Ill 

Effect  of  recording  certificate  of Ill 

Certificate  of,  as  evidence Ill 

Fees  for  executing  certificate  of Ill 

Effect  of 111-113 

Effect  of,  by  judgment  debtor  or  those  claiming  under  him Ill 

Effect  of  redemption  by  creditor 112 

On  redemption  by  judgment  debtor,  lien  of  judgment  revives Ill 

By  judgment  debtor  renders  sale  void Ill 

On  redemption  by  creditor,  sale  remains  valid 112 

By  creditor,  not  a  satisfaction  of  his  judgment 112 

By  creditor,  not  a  bar  to  other  remedies 112 

EEEEREE : 

When  appointed  to  carry  judgment  into  effect 203 

When  appointed  to  execute  conveyance 203 

In  actions  for  partition  and  of  foreclosure 203 

How  appointed 204 

In  supplementary  proceedings .'. . .  160 

May  be  appointed  to  conduct  examination 160 

Rule  of  superior  court  as  to  appointment  of    161 

Mode  of  examination  by 161 

Powers  of  referee  in  supplementary  proceedings  161 

Certificate  of  facts  showing  contempt 162 

What  constitutes  contempt,  in  proceedings  before 162,  164 

In  proceedings  for  contempt   190 

May  be  appointed  to  examine  party,  and  report  as  to  contempt 190 

Examination,  how  conducted ' 191 

Report  of 191 

Decision  on  the  report 191 

In  motion  practice 589 

May  be  appointed  to  take  compulsory  affidavit 589 
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Compelling  attendance  of  party  before    


The  examination 

Fees  of  referee ..„ 

590 

EEFERBNCE  (See  Seferee) : 

To  carry  judgment  into  efifeot    203 

In  supplementary  proceedings ■■  gQ 

In  proceedings  for  contempt ■,  q„ 

Appeal  from  order  of,  when  maintainable 328 

To  take  compulsory  af&davit coq 

Form  of  order  6f ".  .'.'.'.'.'.'.'.■■■.■■.■■■.■.■.■.■.■  606,  607 

EBHEARING: 

Of  argument  on  appeal,  when  ordered 285 

REMITTITUR : 

When  necessary 286 

Not  proper  where  appeal  is  dismissed  for  want  of  return '. .  286 

When  issued [        287 

Issues  immediately  upon  decision  of  appeal    287 

When  sent  to  court  below  on  affirmance  by  default 287 

When  filed 287 

Control  of  appellate  court  over 287 

Order  staying  filing  of 287 

What  constitutes  filing 287 

Of  decision  of  commission  of  appeals 287 

Form  and  contents  of 288 

Effect  of,  on  jurisdiction  of  appellate  court 288 

May  be  amended  after  fihng 288 

Proceedings  in  court  below 288 

Service  of  notice  of  filing 288 

Order  making  judgment  of  appellate  court,  the  judgment  of  court  below,  288 

Assessment  of  damages  after  judgment  absolute 289 

Correcting 289 

Taoating 289 

EEPLBVIN : 

Execution  in,  deemed  process  of  the  court 2 

Form  of  execution  in 15 

Levy  on  goods  taken  by  replevin  process    36 

Goods  taken  under  execution  cannot  be  replevied 54 

Irregularities  in  the  judgment  in,  when  a  ground  for  setting  aside  judgment,  630 
EEPLT: 

Leave  to  reply,  when  granted   666 

■EEPORT: 

Rehnquishing  report  of  referee  as  a  condition  of  amendment 686 

Of  referee  on  reference  as  to  contempt 190 

EEPRESENTATIVES: 

Execution  against  personal  representatives 206 

Of  deceased  party  may  maintain  appeal 214 

Revivor  of  action  in  the  name  of,  when  necessary  on  appeal 214 
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When  ordered 77 

RESTITUTION: 

When  ordered  after  appeal 555,  556 

Order  for,  where  made 555,  557 

Apphoation  for  order  of 556,  557 

Notice  of  motion  for 557,  558 

Demand  of  amount  due  before  application 558 

RETURN: 

On  appeal  to  the  court  of  appeals 276 

On  appeal  from  a  judgment .*. 276 

On  appeal  from  an  order 276 

On  appeal  from  judgment  on  verdict  subject  to  the  opinion  of  the  court. . .  276 

By  whom  procured  and  filed 276 

Effect  of  omission  to  file 217,  276 

^Further  return 277 

Forms  part  of  the  appeal  book 278 

On  appeal  from  the  special  to  the  general  term 302 

On  appeal  from  mayor's  courts 338 

Case  incorporated  in 339 

On  appeal  from  the  county  court 343 

On  appeal  from  judgment , 343 

On  appeal  from  order 344 

On  appeal  from  surrogate's  court 360 

On  appeal  from  decision  admitting  or  refusing  to  admit  a  will  to  probate 

or  record 360 

On  appeal  from  decisions  as  to  validity  of  a  will 360 

In  other  cases 360 

Duty  of  appellant  to  procure 360 

Compelling  surrogate  to  make 360 

Further  return,  when  ordered 360 

On  appeal  from  justice's  courts 414 

Q-eneral  object  and  features  of 414 

Common  practice  as  to    415 

No  review  can  be  had  without 415 

Where  original  is  lost 415 

When  to  be  made 415 

Should  be  made  after  ten  and  within  thirty  days  after  notice  of  appeal  is 

served , 415 

Statute  fixing  time  of  return,  directory 415 

Effect  of  withholding  return  for  non-payment  of  fees 416 

Effect  of  failure  to  procure  return  through  default  of  appellant 416 

Justice  out  of  office  may  make . '. 416 

Contents  of 416 

Two  kinds  of  return  under  the  Code 416. 

When  the  return  must  contain  evidence,  proceedings  and  judgment 416 

When  justice  should  not  return  the  evidence 416 

Where  new  trial  is  to  be  had  in  county  court 416,  416 

Where  new  trial  cannot  be  had  in  county  court 416 
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What  general  facts  should  be  stated  in  every  return 418,  429 

Requirements  as  to  process,  appearance  and  pleadings 418,  429 

Questions  as  to  admissibility  of  evidence 419 

Should  show  what  judgment  was  rendered 419 

Documentary  and  oral  evidence  must  be  returned 419 

Documentary  evidence,  how  returned 419 

Material  facts  should  be  stated  in  the  body  of  the  return 420 

Where  return  is  omissive  as  to  evidence  further  return  should  be  required 

before  bringing  on  argument 420 

Should  show  that  justice  had  jurisdiction 420 

Statements  as  to  summons 420 

Should  show  that  proceedings  were  regular 420 

Need  not  be  under  seal 421 

Matters  not  within  knowledge  of  justice  need  not  be  returned 421 

Justice  cannot  move  to  dismiss  appeal  for  irregularities 421 

Statement  of  facts  showing  that  action  was  not  barred 421 

Who  should  draw  the  return 421 

Justice  may  employ  amanuensis  to  draw 422 

Attorney  for  either  party  should  not  draw 422 

Appellate  court  may  set  aside  return  in  proper  case 423 

Evidence  in  place  of  return 423 

When  oral  evidence  may  be  resorted  to  in  lieu  of 423 

Justice  removed  to  another  county  may  be  compelled  to  make 423 

Conclusiveness  of  return 423 

Cannot  be  varied  by  extrinsic  evidence 424 

When  party  should  move  to  correct  errors  by  amended 424 

Existence  of  errors  in  proceedings  below  cannot  be  shown  on  appeal  by 

affidavits 425 

Forms  of  returns 425 

General  facts  to  be  stated  in  return 418,  429 

Objections  to  process,  affidavits,  undertakings,  etc 429 

What  objections  may  be  taken  in  county  court  as  to  process  below 429 

How  objections  must  be  taken  below  to  be  available  on  appeal 430 

Justice  acts  ministerially  in  making  his  return 431 

Defective  return  amended  when  rights  of  parties  require  it 431 

Presumption  that  the  return  is  not  omissive 431 

Either  party  may  require  amendment ^ 431 

Compelling  return 431 

May  be  compelled  by  attachment 431 

Cannot  be  compelled  unless  fees  were  paid 431 

Defendant  cannot  compel  return 431 

Proceedings  by  attachment  in  the  nature  of  punishment  for  contempt 432 

Notice  to  make  return  not  necessary  but  advisable 432 

Application  for  attachment  may  be  ex  parte 433 

Proof  of  default  in  making 433 

Judge  may  issue  attachment  or  order  to  show  cause 434 

Proof  of  service  of  order  to  show  cause 436 

Notice  of  application  for  an  attachment 436 

Order  for  attachment 437 
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Form  of  attachment 

Indorsement  on  attachment ^38 

DeliYery  of  attachment  to  sheriff  and  its  execution 438 

Return  of  attachment *^° 

.  Bond  for  appearance ^^° 

Proceedings  where  justice  is  brought  into  court 439 

Fihng  interrogatories 

Title  of  papers  on  proceedings  by  attachment 439 

Answer  to  interrogatories 441 

Order  discharging  attachment    441 

Order  convicting  defendant  for  contempt 442 

Warrant  of  commitment 44o 

Respondent  not  entitled  to  notice  of  proceedings  by  attachment 443 

Amended  or  further  return 444 

County  court  always  open  for  proceedings  to  procure  further 444 

Application  for  further  return,  when  made 444 

Affidavits  showing  defects  or  omissions 445 

Liberality  in  allowing  applications  for  amended ■  •  •  445 

Applicant  for  amended  return  entitled  to  full  hearing 446 

When  the  apphcation  for  further  return  will  be  denied 446 

What  amendment  may  be  ordered 447 

Order  for  an  amended  return,  its  form,  contents  and  service 447 

Application  for  leave  to  amend  amended  return  .  . , 448 

Court  may  order  amended  return  on  its  own  motion 448 

When  justice  required  to  pay  costs  of  application  for  an  amended 449 

Voluntary  returns 449 

AfiSdavit  for  amended  return - 450 

Afldavit  should  be  folioed 451 

Notice  of  motion  for  amended  return 451 

Practice  on  the  motion  for  an  amended  return 452 

Order  for  an  amended  return  and  its  service 454 

Form  of  amended  return 454 

To  EXECUTION 20-27 

By  whom  and  to  whom  made 20 

When  to  be  made 20 

Enlarging  time  to  make 21 

Form  an(j  contents  of 21 

By  mail 25 

Compelling  return 25 

Liability  of  sheriff  for  neglecting  to  make 25 

May  be  compelled  by  attachment 25 

Notice  to  return  execution  or  show  cause 26 

When  attachment  may  issue 26 

Party  may  waive  right  to  compel 26 

Further  return 27 

Effect  of  failure  to  indorse 27 

Canceling  and  amending 27 

Necessary  before  issuing  execution  against  the  person 120 

Supplementary  proceedings  before  and  after 129,   133 
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To  attachment ' 185 

Amendment  of 677 

EEVBRSA.L : 

Errors  justifying  a  rerersal  on  appeal 247 

Errors  which  may  have  prejudiced  the  appellant 247 

For  improper  rulings  as  to  evidence 248,  551,  552 

When  judgment  will  not  be  reversed 314 

When  judgment  should  be  reversed 314,  530 

Afi&rmance  as  to  some  and  reversal  as  to  others 314 

Form  and  contents  of  judgment  of 316,  336 

Proceedings  on  reversal  of  surrogate's  decrees 364 

In  whole  or  in  part 514 

As  to  any  or  all  parties i .  523 

On  questions  of  fact 528 

Upon  questions  of  law 547 

For  want  of  evidence 551 

EEVERSIOX: 

Reversionary  interest  may  be  sold  under  execution 38 

REVIVOR : 
Of  appeal. .  .*. 293 

REVOCATION : 

Of  orders 293,  612 

RULES: 

Object  and  use  of  rules  of  court 627  . 

Force  and  effect  of 627 

Former  rules,  how  far  in  force 627 

How  far  parties  are  bound  by  general  rules 627 

How  far  courts  are  bound  by  general  rules 628 

Construction  and  enforcement  of , 628 

Obedience  to  rules,  how  enforced 628 

How  construed "28 

SALE: 

Under  execution 68 

Time,  place,  and  manner  of "° 

After  sunset  void "° 

Need  not  be  completed  before  return  day 68 

Place  of  sale  is  in  the  discretion  of  the  officer 68 

Who  may  be  purchasers  at ' 

"  69 

Postponement  of ■ 

Stay  of "^ 

When  stay  of  sale  of  partnership  assets  will  be  ordered 70 

Irregular  and  void 

What  defects  will  render  a  sale  void '^'     'J- 

Of  personal  property 

Notice  of _^ 

•  72 

Property  sold  must  be  within  view 

Must  be  separate  from  real  property 

Must  be  specifically  designated 
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Delivery  of  goods  after 73 

Eemoval  of  goods  by  purchaser 74 

Effect  of 74 

Of  real  property  74 

When  allowable 74 

Notice  of  (See  Notices) 75 

When  in  parcels 76 

Amount  offered  for 76 

Who  may  purchase  at 77 

Penalty  for  irregular  sale '. '. 77 

Resale 77 

When  set  aside  for  irregularity 77 

When  set  aside  for  favor 78 

Title  acquired  by  purchaser  at 79 

(See  Title.) 

Proceeds  of,  how  applied 90 

SATISFACTION : 

Of  execution 92 

When  an  execution  is  satisfied 92 

When  payment  will  amount  to * 93 

Docketing  of 93 

SCANDALOUS: 

Affidavits  suppressed  by  the  court 602 

SCIRE  FACIAS : 

Amendment  of  writ  of 643 

SECURITY  (See  Appeal) : 

For  costs  and  damages  on  appeals 224,  269,  302,  332,  338,  343,  351 

To  stay  proceedings  on  appeals 225,  271,  298,  301,  332,  338,  354,  403 

When  security  for  costs  is  indispensable 224,  269,  338,  343 

On  appeals  from  an  inferior  court 224,  269,  338 

Not  required  on  appeal  to  general  term  of  the  same  court 224,  302,  332 

Not  required  on  appeals  by  the  people 224 

May  be  waived  by  written  consent 224,  269 

Form  and  extent  of  security  for  costs 269 

On  appeal  to  the  court  of  appeals 269 

Time  of  giving 271 

On  appeal  from  mayor's  court 338 

On  appeal  from  county  court 343 

May  be  by  undertaking  or  deposit 225,  269,  298 

When  indispensable  to  stay  proceedings 225,  271,  298,  301,  332,  338 

343,  354,  403 

Appeal  not  a  stay  per  se 271,  298 

(See  Stay  of  Proceedings.) 

Form  of 225 

Notice  of 225 

Justification  of  sureties 226,  274 

Insolvent  sureties 227 

Service  and  fiHng  of  undertakings 227,  274   275 
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Eemedy  against  defective  undertaking 228,  299 

Disposition  and  custody  of  deposit 22$'  299 

To  stay  proceedings  pending  appeal  to  court  of  appeals .'  271 

On  judgment  for  money 271 

On  judgment  to  deliver  documents 272 

On  judgment  to  execute  conveyance 272 

On  judgment  directing  sale  or  delivery  of  real  property 272 

On  appeals  from  orders  in  special  proceedings , 273 

To  stay  proceedings  pending  appeal  to  general  term 298,  332 

To  stay  proceedings  pending  appeal  from  mayor's  courts 337 

SEPARATE  ESTATE  (See  Married  Women)  : 

Of  married  women  may  be  applied  to  the  satisfaction  of  judgments 169 

SEQUESTRATION,  WRIT  OP: 

Nature  and  object  of  the  writ 201 

When  alloTred 201 

Under  the  former  practice 201 

In  aid  of  process  for  contempt 194,  202 

Corporation  may  be  proceeded  against  by 202 

Proceedings  to  obtain  202 

Application  for,  where  made 202 

Motion  papers  on  application  for 202 

Order  directing  writ  to  issue 203 

The  writ,  form  and  contents  of 203 

Proceedings  under 203 

SERVICE: 

Of  notices  and  papers 617 

In  what  cases  service  is  necessary 617 

When  service  must  be  on  an  attorney 617 

When  on  the  party 617 

When  on  the  clerk 618 

On  the  sheriff 618 

Mode  of  service 618 

Personal 618 

On  attorney  by  leaving  the  paper  in  his  office 618 

When  service  on  attorney  may  be  made  after  the  expiration  of  time  for. .   619 

When  service  by  mail  is  allowable 619 

By  mail,  how  made 619 

On  non-residents  and  absentees 619 

Direct  personal  service  necessary  to  bring  party  in  contempt 620 

Time  of  service 620 

Time  of  personal  service 620 

When  served  by  mail 620 

Extending  time  for 620 

Mode  of  obtaining  extension  of  time 621 

Service  of  affidavits  with  order  extending  time 621 

Computation  of  time 621 

Rule,  where  the  last  day  for  service  falls  on  Sunday 621 

When  complete 621 
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When  personal  service  is  complete 

When  service  by  mail  is  complete 

Proof  of ^22 

Contents  of  affidavit  of 

Who  may  make  affidavit  of 

Affidavit  of  service  presumptive  proof  only 623 

Proof  of  service  on  trial °^^ 

May  be  proved  by  admission  of  party  served 623 

Effect  of  admission  of  "  due  service  " 623 

Proof  of  signature  of  admission  of  party 623  . 

Proof  of  service  by  sheriff's  certificate 623 

Waiver  of  service 623 

Waiver  of  service  by  vsmtten  notice °^^ 

Waiver  of  service  by  parol 6-4 

Waiver  of  irregularities  in  service 624 

Of  amended  pleading 688 

Copy  of  amended  pleading  must  be  served 688 

Must  be  on  all  the  defendants  in  the  action 688 

SETTLEMENT  : 

Of  facts  preliminary  to  appeal 268 

Of  case 304-307 

Of  terms  of  order 606 

SHARES : 

Bank  shares,  etc.,  cannot  be  levied  on 36 

In  building  and  loan  associations  not  subject  to  levy 39 

SHERIFF : 

Execution  against '■^ 

Effect  of  instructions  to 18 

Liability  of,  on  vcrongful  executions 27,  28 

Penalty  for  irregular  sales  by 77 

Conveyance  by  (See  Deed) 8^ 

Service  of  papers  on 618 

Proof  of  service  by  certificate  of 623 

.SHOW  CAUSE  : 

Orders  to 598 

.SIGNATURE : 

Of  judge  necessary  to  orders  made  out  of  court 573 

Of  deponent  to  affidavit 580 

Of  petitioner  to  petition 584 

Proof  of  signature  to  admission  of  service 623 

'Of  clerk  to  judgment  roll  may  be  supplied  by  amendment 671 

SLANDER: 

Amendment  of  complaint  in  action  of 662,  666 

SOLDIERS : 

Affidavits  of,  may  be  taken  before  commissioned  officer 578 

SPECIAL  PROCEEDINGS : 

Appeals  from  orders  or  judgments  in 295,  324 
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Security  on  appeals  in  273 

Supplementary  proceedings  not 128 

SPECIAL  PROPERTY: 

Of  debtor  in  chattels  subject  to  levy 34 

SPECIFIC  PERFORMANCE: 

Order  directing,  when  appealable 261 

STAT  OF  PROCEEDINGS: 

When  execution  may  issue  after 8 

When  execution  wUl  be  stayed 30 

Effect  of  stay  on  right  to  maintain  supplementary  proceedings 160 

When  stay  of  sale  may  be  ordered 69 

Stay  of  supplementary  proceedings 153 

Effect  of,  on  appeal 219 

On  appeal  to  the  court  of  appeals 271 

Appeal  not  a  stay  per  se 271 

On  judgment  for  money 271 

On  judgments  to  deliver  documents 272 

On  judgments  to  execute  a  conveyance 272 

On  judgment  directing  sale  or  delivery  of  real  property 272 

On  appeal  from  order  in  special  proceedings 273 

On  appeals  from  orders  made  in  action  after  judgment 273 

What  proceedings  are  stayed  on  appeal 273 

Service  of  undertakings  to  obtain 274 

Approval  and  justification  of  sureties 274 

Filing  of  undertakings 275 

May  be  ordered  by  judge  of  court  of  appeals .' 293 

On  appeal  to  the  g'eneral  term 298 

How  obtained 298 

Upon  security  by  undertaking  or  deposit 298 

Form  and  contents  of  undertaking  to  obtain 299 

Renewal  of  undertaking 299 

Action  upon  undertakmg 

Upon  order,  with  or  without  security 301 

Appeal  from  an  order  does  not  operate  as 332 

On  appeal  from  order,  allowed  on  terms 332 

On  appeals  from  orders  in  special  proceedings 332 

On  appeal  from  surrogate's  courts 354 

When  an  appeal  from  a  decree  of  a  surrogate  operates  as 354 

On  appeals  to  the  county  court 403 

Execution  stayed  only  on  security *03 

When  judgment  on  appeal  terminates 40* 

Approval,  indorsement  and  service  of  undertaking 406 

Effect  of  undertaking  as  a 408 

Defective  undertakings 

For  purposes  of  motion 599   640 

When  obtainable ' 

By  whom  granted 

For  what  time 
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When  stay  may  be  disregarded 600 

Form  of  the  order 600 

STATEMENT : 

Of  grounds  of  appeal  in  the  notice 382 

Consequences  of  defective  statement  of  grounds  of  appeal 389 

Of  facts  in  affidavits 582 

STIPULATION : 

Waiver  of  appeal  by 215,  236 

STOCK: 

Of  railroads,  when  subject  to  levy 34 

Bank  shares  cannot  be  levied  on - 36 

STEANGEES : 

To  the  action  cannot  miaJntain  appeal 213,  372 

SUBMISSION: 

Of  appeal  cause  on  printed  argument 284 

SUBSTITUTION  : 

Of  personal  representatives  of  deceased  party  on  appeal 393 

Of  parties  by  amendment  of  pleadings "i 654,  655 

SUBPCENA : 

Subpoenaing  vritnesses  in  supplementary  proceedings 148 

SUGGESTION  OF  DEATH: 

May  be  annexed  to  judgment  roll  nunc  pro  tunc 671 

SUMMARY  PEOCEEDINGS: 

Order  dismissing  appeal  from  judgment  in,  appealable 341 

Judgment  of  justice  of  the  peace  in,  appealable 376 

SUMAIONS : 

Irregular  service  of,  will  render  judgment  void 630,  637 

Not  amendable  as  of  course 648 

Irregularity  in,  amendable  on  leave 648 

Amount  of  demand  of,  may  be  increased 648 

Conforming  summons  to  complaint 648  649 
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Issuing  of  attachment  no  bar  to 132 
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Subpoenaing  witnesses  in 148 

Out  of  what  court  subpoena  may  issue 148 

Punishing  witnesses  for  non-attendance 148 
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Of  justice,  that  an  appeal  has  been  taken  and  due  security  given 406 

COMMITMENT : 

Warrant  of jgg^  4^3 

CONSENT: 

To  reduce  judgment 522 

CONTEMPT  (See  Attachment) : 

Order  to  show  cause  why  party  should  not  be  punished  for 180,  435 

Order  convicting  defendant  of 189  442 

Warrant  of  commitment  for I94  443 

COSTS: 

Precept  for 210 

Indorsement  of  precept  for 210 

Undertaking  for  costs  of  appeal 270  271 

Bond  for  costs  on  appeal  from  surrogate's  decrees 352 

DEPOSITION: 

Of  person  making  compulsory  affidavit 591 

DISMISSAL: 

Judgment  of  dismissal  of  appeal 561 

EJECTMENT: 

Execution  in 114 

EXECUTION: 

Indorsement  on 18 

Return  on  (See  Return) 22,  23,     24 

Notice  to  return 27 

Against  property 47 

Against  joint  property  of  all,    and   separate    property   of  some  of  the 

defendants 48 

Against  personal  representatives 48 

Against  married  women 49 

Notice  to  party  of  claim  to  property ■ 58 

Oath  to  jurors  summoned  to  try  claim  to  property 59 

Oath  to  witnesses 59 

Inquisition  of  jury  upon  claim  to  property 59 

^ond  of  indemnity  against  levy 60 

Bond  of  indemnity  where  jury  has  tried  title 61 

In  replevin 113 

Indorsement  on  execution  in  replevin 114 

In  ejectment 114 

Against  the  person ' 122 

On  affirmance  of  justice's  judgment 568 

Indorsement  on 568 

Where  a  new  trial  has  been  had  in  the  county  court 569 

INDEMNITY: 

Bond  of 60,     61 
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INDORSEMENT :  i'-^<'^' 

On  ordinary  execution  lor  money 1° 

On  execution  in  replevin ■• 11* 

On  execution  on  affirmance  of  justice's  judgment 568 

On  precept  for  costs 210 

Of  approval  on  bond  taken  on  appeal  from  surrogate's  court 353 

INQUISITION: 

Of  jury  upon  claim  to  property 59 

INTERROGATORIES : 

Order  directing  the  filing  of 188,  439 

To  be  administered  to  defendant  in  proceedings  for  contempt 189,  440 

Ansvrer  to l°9i  ^1 

JUDGMENT : 

Of  affirmance 316,  345,  559 

Of  reversal - 316,  346,  560 

Of  affirmance  as  to  some  and  reversal  as  to  others 316 

Of  reversal  in  part,  absolutely 560 

Of  reversal  in  part,  conditionally 560 

Of  reversal  with  restitution 560 

Offer  to  reduce 413 

Acceptance  of  offer  to  reduce 414 

Offer  of 504 

Notice  of  acceptance  of  offer  of 504 

Affidavit  of  service  of  notice  of  acceptance 505 

On  offer 505 

Order  for  reversal  unless  respondent  consents  to  reduce 522 

Consent  to  reduce 522 

Of  dismissal  of  appeal 561 

For  plaintiff  on  verdict 561 

Eor  defendant  on  verdict 561 

Where  respondent  did  not  make  offer  to  correct 562 

Where  appellant  refused  to  accept  offer  to  correct 562 

Upon  record  remitted  from  the  court  of  appeals 289 

Notice  of 380 

NEW  TRIAL: 

Order  for 484 

Notice  of 498 

Judgment  for  plaintiff  on  verdict  after 561 

Judgment  for  defendant  on  verdict  after 561 

Judgment  -where  no  offer  to  correct  judgment  vras  made 562 

Judgment  vchere  appellant  refused  to  accept  offer  to  correct  judgment. . . .  562 

Execution  after 569 

NOTE  OP  ISSUE: 

On  argument  of  appeal 311,  458 

On  new  trial 459 

NOTICE : 

To  return  execution 27 

Of  claim  to  property  levied  on 58 

Of  motion  for  attachment 178,  436 
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"SOTIC^—  Continued. 

Of  appeal.. 221,  396 

Of  motion  to  dismiss  appeal oqa 

Of  exception  to  sureties nije: 

Of  justification 275 

Of  argument  of  appeal  281,  310,  460 

Of  motion  for  an  amended  return 45]^ 

Of  order  for  an  amended  return ,_  45^ 

Of  motion  for  a  new  trial 4gg 

Of  trial ^gg 

Of  motion  for  restitution 553 

Of  motion  to  change  venue 597 

Of  judgment 380 

Of  filing  undertaking  given  on  appeal 407 

To  justice  to  make  return 432 

Of  acceptance  of  ofier  of  judgment 504 

OATH: 

Of  jurors  summoned  to  try  claim  to  property  levied  on 59 

To  witness 59 

OFFER: 

To  reduce  judgment 413 

Acceptance  of  order  to  reduce  judgment 

Of  judgment 504 

Notice  of  acceptance  of 504 

Judgment  on 505 

ORDER: 

For  the  appearance  of  a  judgment  debtor  for  examination  in  supplemen- 
tary proceedings 140 

Requiring  undertaking  for  the  appearance  of  the  judgment  debtor  in  sup- 
plementary proceedings 146 

For  examination  of  third  party  in  supplementary  proceedings 156,  157 

For  debtor  to  appear  before  a  referee 161 

For  payment  of  money  to  apply  on  judgment 169 

For  third  party  to  pay  over  money  belonging  to  judgment  debtor 170 

To  show  cause  why  party  should  not  be  punished  for  contempt 180,  435 

For  an  attachment 182,  437 

For  an  alias  attachment 185 

Directing  the  prosecution  of  a  bond  given  on  attachment 186 

Directing  the  filing  of  interrogatories 188 

Discharging  attachment 189.  441 

Convicting  defendant  of  contempt 189,  442 

For  renewal  of  undertaking  on  appeal 300 

Of  affirmance 336 

Of  reversal -336 

To  answer  petition  of  appeal 357 

For  service  of  petition  of  appeal 358 

For  an  amended  return 

For  a  new  trial 

For  restitution ^^^ 
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OEDER  —  Continued.  page. 

Of  reference  to  take  affidavit  for  the  purposes  of  a  motion 590 

To  sliow  cause 599 

To  stay  proceedings 601 

Of  reference 607 

Conditional  order 610 

PETITION : 

Of  appeal 356 

General  form  of 585 

PRECEPT : 

For  costs 210 

PROOF: 

Of  service  of  order  to  show  cause 435 

REFERENCE: 

Order  of,  general  form 607 

Affidavit  to  obtain  reference  to  tal^e  affidavit 588 

Order  of  reference  to  talce  affidavit 590 

REPLEVIN: 

Execution  in 113 

Indorsement  on  execution  in 114 

REPORT: 

Of  referee  in  supplementary  proceedings 162 

RESTITUTION: 

Notice  of  application  for 558 

Order  for 558 

RETURN : 

Of  execution 22 

Of  no  goods  found 22 

Of  satisfaction  in  part 22 

Of  execution,  v?hen  satisfied 22 

When  goods  levied  on  remain  unsold 22 

Of  no  goods  found  vyhere  but  one  of  two  joint  debtors  was  served 22 

Of  no  goods  found  on  execution  against  executor  or  administrator 23 

Of  execution  stayed  by  appeal  before  levy 23 

Of  execution  stayed  after  levy 23 

Where  judgment  or  execution  is  vacated 23 

Of  levy  and  sale  vi'here  there  5s  a  controversy  as  to  the  title  of  the  property,     23 

Where  goods  levied  on  are  replevied 24 

Of  rescue 24 

Of  loss  of  goods  by  fire 24 

Where  the  moneys  realized  have  been  applied  to  the  payment  of  other 

liens 24 

Notice  to  make  return  of  execution 27 

Of  attachment 194 

Of  justice  on  appeal 426 

Of  evidence  when  new  trial  is  not  had 426 

Where  evidence  is  not  returned  and  new  trial  is  had _ 428 

Notice  to  justice  to  make 432 
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RETURN —  Continued.  page. 

Voluntary  return 449 

Amended  return  454 

REVERSAL  (See  Judgment): 

Judgment  of 316,  346,  560 

Order  of 336 

Order  for,  unless  respondent  consents  to  reduce  judgment 522 

In  part,  absolutely 560 

In  part,  conditionally 560 

Judgment  of,  with  restitution 560 

STAT  OP  PROCEEDmaS: 

Order  for 601 

Undertakings  to  obtain  stay  of  proceedings  pending  appeal 271,  272,  273 

SUBPCENA : 

Form  of 510 

SUPPLEMENTARY  PROCEEDINGS: 

Aflidavit  to  obtain  order  for  examination  of  debtor 138,  139 

Order  for  debtor  to  appear  before  a  judge 140 

Affidavit  to  obtain  warrant  for  arrest  of  debtor 144 

Warrant  to  arrest  judgment  debtor 145 

Order  requiring  debtor  to  execute  undertaking 146 

Undertaking  for  appearance  of  judgment  debtor 147 

Affidavit  to  procure  order  for  examination  of  debtor  of  judgment  debtor .  .   155 
Order  to  examine  third  party  as  to  property  of  judgment  debtor  (before 

judge) '• 156 

Order  to  examine  third  party  as  to  property  of  judgment  debtor  (before 

referee) 157 

Order  for  debtor  to  appear  before  referee 161 

Certificate  of  referee  of  non-appearance  of  debtor 162 

Report  of  referee  in 162 

Order  for  payment  by  judgment  debtor 169 

Order  for  payment  by  third  person 170 

UNDERTAKING : 

For  costs  on  appeal,  without  stay 270 

For  costs  on  appeal,  with  stay 271,  272,  273 

Ou  appeal  to  the  county  court 405 

Approval  of ^06 

Certificate  of  approval  and  filing 406 

For  appearance  of  judgment  debtor  in  supplementary  proceedings 147 

WARRANT: 

Affidavit  to  obtain,  in  supplementary  proceedings 144 

To  arrest  judgment  debtor 145 

Of  commitment  for  contempt 193,  443 

WRIT: 

Of  attachment 183 

Of  assistance 199 

Vol.  IV.— 102 


